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PREFACE. 


The  purpose  of  the  author  in  preparing  this  treatise  was  to 

famish  the  student  and  the  profession  with  an  exposition  and 

illustration  of  the  law  as  it  now  exists  relating  to  private  eorpora- 

tions,  and  especially  those  corporations  created  for  pecuniary 

emolument. 

He  hopes,  especially,  that  his  classification  of  topics  and  method 
of  treatment  of  the  subject  will  commend  the  work  to  the  prac- 
titioner. 

It  is  perhaps  unnecessary  to  remind  the  profession  that  the 
jurisprudence  relating  to  this  subject  is  largely  the  growth  of 
recent  times.  This  fact  seems  to  be  fully  appreciated  by  Mr. 
Justice  MiLLEB  of  the  Supreme  Court  of  the  United  States.  In 
a  recent  case  before  that  court  he  observes :  "  The  subject  of  the 
powers,  duties,  rights  and  liabilities  of  corporations,  their  essen 
tial  nature  and  character,  and  their  relation  to  the  business  trans- 
actions of  the  community,  have  undergone  a  change  in  this 
country  within  the  last  half  century,  the  importance  of  which 
can  hardly  be  overestimated.  They  have  entered  so  extensively 
into  the  business  of  the  country,  the  most  important  part  of 
which  has  been  carried  on  by  them,  as  banking  companies,  rail- 
road companies,  express  companies,  telegraph  companies,  insur- 
ance  companies,  etc.,  and  the  demand  for  the  use  of  corporate 
powers  in  combining  the  capital  and  energy  required  to  conduct 
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these  large  operations,  is  so  imperative,  that  both  by  statute,  and 
by  the  tendency  of  the  courts  to  meet  the  requirements  of  these 
pubKc  necessities,  the  law  of  corporations  has  been  so  modified, 
liberalized  and  enlarged  as  to  constitute  a  branch  of  jurisprudence, 
with  a  code  of  its  own,  due  mainly  to  very  recent  times.  To 
attempt,  therefore,  to  define  a  corporation  or  limit  its  powers  by 
the  rules  which  prevailed  when  they  were  rarely  created  for  any 
other  than  municipal  purposes,  and  generally  by  royal  charter,  is 
impossible  in  this  country  and  at  this  time." 

The  author  has  endeavored  to  state  and  illustrate  the  general 
principles  of  the  law  relating  to  private  corporations,  and  some 
of  the  more  important  topics,  that  have  heretofore  received 
but  little  or  no  attention  from  authors,  have  been  fully  discussed, 
and  even  elaborately  considered  by  him. 

That  the  treatise  will  entirely  supersede  other  works  on  the  sub- 
ject is  not  anticipated ;  but  the  author  hopes  that  it  will  be  found 
useful,  if  not  necessary  to  the  practitioner,  and  to  possess  merits  to 
commend  it  to  the  profession  generally.  If  it  shall  be  found 
convenient  to  those  actively  engaged  in  professional  labors,  in 
their  investigations  of  the  law  relating  to  the  various  questions 
therein  discussed,  the  principal  aim  of  the  author  will  be  realized 
and  his  ambition  satisfied.  G.  W.  FIELD. 

Ai-BANT,  December  1,  1877. 
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name  one  body  or  legal  person;  endowed  with  certain  rights, 
varying,  according  to  the  object  of  its  constitution  ;  and  its  acts, 
when  done  in  pursuance  of  the  powers  conferred  upon  it  by  law, 
are  considered  those  of  the  body,  and  not  those  of  the  members 
composing  it. 

If  it  consists  of  one  member  only,  it  is  denominated  a  sole  cor 
poration,  if  of  more  than  one,  an  aggregate  corporation.     The 
members  may  not  only  consist  of  natural  persons,  but  of  other 
corporations  and  of  partnerships ;  and  it  does  not  lose  its  legal 
identity  by  any  change  of  its  members  during  its  legal  existence. 

Mr.  Dillon  has  described  them  briefly,  but  with  great  accuracy 
and  perspicuity,  as  follows :  "A  corporation  is  a  legal  institu- 
tion devised  to  confer  upon  individuals  of  which  it  is  composed, 
powers,  privileges  and  immunities,  which  they  would  not  other- 
wise possess ;  the  most  important  of  which  are  continuous  legal 
identity,  and  perpetual  or  indefinite  succession  under  the  cor- 
porate name,  notwithstanding  successive  changes,  by  death  or 
otherwise,  in  the  corporators  or  members  of  the  corporation."  * 

Mr.  Ktd  has  described  them,  though  not  with  entire  accuracy, 
as  follows :  "  A  corporation  or  body  politic  or  body  corporate,  is 
a  collection  of  many  individuals  united  in  one  body,  under  a  spe- 
cial denomination  ;  having  perpetual  succession  under  an  artificial 
form,  and  vested  by  the  policy  of  the  law  with  a  capacity  of  act- 
ing in  several  respects  as  an  individual ;  particularly,  of  taking 
and  grantiQg  property,  contracting  obligations,  and  of  suing  and 
being  sued  ;  of  enjoying  privileges  and  immunities  in  common, 
and  of  exercising  a  variety  of  political  rights  more  or  less  exten- 
sive according  to  the  design  of  its  institution  or  the  powers  con- 
ferred upon  it,  either  at  the  time  of  its  creation  or  at  any  subse- 
quent period  of  its  existence."  * 

The  language  of  Chief  Justice  Marshall,  in  the  celebrated 
Dartmouth  College  case,  describing  a  corporation,  is  admired  "  for 

*  1  Din.   on  Man.  Corp.,  §  8.    For  organized  in  England,  under  an  act  of 

further  description  see  Ang.  &  Am.  on  parliament,   with  the   incidents  of  a 

Corp.,  §  11 ;  1  Brown's  Civ.  L.   141 ;  2  corporation,  may  in   this  country   be 

Kent's  Com.  267.  treated  as  such,  though  it  is  expressly 

'  1  Kyd  on  Corp.  13.     In  a  recent  provided  by  the  act,  that  such  compa- 

case,  the  supreme  court  of  the  United  nies    should    not    be    so    considered. 

States  has  intimated,  that  the  earlier  Liverpool  Ins.  Co.  v.  MassachusettB,  10 

definitions  of  a  corporation  were  not  Wall.  566. 
satisfactory ;     and    that    a  company 
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its  general  accuracy  and  felicitous  expression ; "  but  in  some 
respects  it  is  defective  as  a  definition  or  description  of  a  corpora- 
tion. He  says :  "  A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation  of  law.  Being  a 
mere  creature  of  the  law,  it  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly,  or  as 
incidental  to  its  very  existence.  These  are  such  as  are  supposed 
best  calculated  to  effect  the  object  for  which  it  is  created.  Among 
the  most  important  are  immortality,  and  if  the  expression  may  be 
aflowed,  individuality :  properties  by  which  a  perpetual  succession 
of  many  persons  are  considered  as  the  same,  and  may  act  as  a  single 
individual.  They  enable  a  corporation  to  manage  its  own  affairs, 
and  to  hold  property,  without  the  perplexing  intricacies  —  the 
hazardous  and  endless  necessity  of  perpetual  conveyances,  for  the 
purposes  of  transmitting  it  from  hand  to  hand.  It  is  chiefly  for 
the  purpose  of  clothing  bodies  of  men  in  succession  with  these 
qualities  and  capacities,  that  corporations  were  invented,  and  are 
in  use.  By  these  means  a  perpetual  succession  of  individuals 
is  capable  of  acting  for  the  promotion  of  the  particular  object, 
like  one  immortal  being,"  * 

Sec.  2.  VariouikindA  of  oorporations.  —  The  definitions  and  descrip- 
tions we  liave  given  apply  to  corporations  generally ;  but  there 
are  various  kinds  of  corporations  created  for  different  purposes, 
and  the  franchises  and  powers  of  each  class  are  limited  to  the  pur- 
poses of  the  crea'tion  of  each  kind.  Thus  they  are  divided  into 
sole  and  aggregate.  A  sole  corporation  consists  of  a  single  indi- 
vidual, as  a  member  or  representative  of  it.  Of  this  dass  in  the 
institution  of  the  English  church  are  the  ecclesiastics,  known  as 
biaho]^  deans,  parsons  and  vicars,  who  possess  certain  temporal 
rights  and  franchises,  and  whose  successors  continue  to  enjoy  the 
same  rights  as  a  sole  corporation.' 

*  Dartmouth  College  v.  Wood  worth,  foand  necessary,  when  it    is  for  the 

4  Wheat.  636.  advantage  of  the  pablic,  to  have  anj 

Blackstone  obeerTes,  that,  "  as  all  particular  rights  kept  on  foot  and  con- 
personal  rights  die  with  the  person,  tinned,  to  constitute  artificial  personal 
and  as  the  necessary  forms  of  in-  who  may  maintain  a  perpetual  succes 
vesting  a  series  of  individuals,  one  sion,  and  enjoy  a  kind  of  legal  immor- 
after  another,  with  the  same  iden-  tality."  1  Bl.  Com.  467. 
tical  rights,  would  be  very  inconven-  •  Bl .  Com.  469  ;  Bac.  Abr. ,  tit.  Corp. 
lent,  if  not  impracticable,  it  has  been  If  a  parson  holds  his  possession  singly 
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The  king  is  considered  a  sole  corporation,  and  his  sacoessors 
enjoy  the  same  franchises  by  virtue  of  this  sole  corporation  which 
he  constitutes.^     It  is  in  this  sense  that  the  king  never  dies. 

It  is  claimed  that  sole  corporations  are  an  invention  of  the 
English  law,  as  they  are  unknown  as  original  institutions  to  the 
civil  law,  from  which  most  of  the  law  relating  to  corporations  is 
derived.  The  familiar  maxim  of  the  Roman  law  was  treafaciuTU 
coUeffium.  But  it  was  a  doctrine  of  the  civil  law  that  if  a  cor- 
poration, originally  consisting  of  three  persons,  was  reduced  to 
one,  "  se  unvversittis  ad  v/n,a/m,  redit^'*  it  might  still  exist  as  a  cor- 
poration, "  et  stab  nomen  tmweraitaitcsJ^  *  There  are  few  princi- 
ples of  the  general  law  of  corporations  applicable  to  sole  corpora- 
tions.* But  we  shall  hereafter  notice  statutes  of  various  states 
providing  for  the  incorporation  of  a  single  person  for  pecuniary 
gain  under  general  laws  of  incorporation,  and  call  attention  to 
the  fact,  that  an  individual  may  become  entitled  to  the  rights 
and  franchises  of  a  corporation  aggregate,  by  purchase  of  the 
same  on  a  sale  thereof  on  execution  against  the  corporation,  or  on 
a  sale  made  under  a  power  contained  in  a  deed  of  trust,  executed 
by  the  corporation.*    We  have  said  that  aggregate  corporations 

he  Ib  a  corporation  sole ;  bat  if  with  hia  saccesaor  heing  tbas  established 

others,  he  makes  a  chapter,  and  is  was  not  divested  by  the  change  in  the 

a  member  of    a    corporation    aggre-  government.    The  Town  of  Pawlet  v. 

gate.     Id. ;  Wats.  Comp.  Incumb.  872.  Clark,  9  Cranch,  292.     In  England  the 

In  those  states  of  the  Union  where  the  freehold  of  the  charchvard,  parsonage- 

religious  establishment  of  the  Charch  house,  the  glebe  and  the  tithes  of  the 

of  England  was  adopted  when  they  parish,  were  vested  in  the  parson  as  a 

were  colonies,  together  with  the  com-  .sole   corporation.      1    Bl.   Com.   469. 

mon  law  on  that  subject,  the  minister  The  king,  as  well  as  parliament,  is  a 

of  the  parish  was  seized  of  the  free-  sole  corporation.  The  case  of  Sutton's 

hold  as  persona  ecclesicB,  in  the  same  Hospital,   10  R.  29,  b ;   1   Shepard's 

manner  as  in  England ;  the  right  of  Abr.  431. 

^1   Bl.   Com.    470;    Bac.   Abr.,  tit.  see  also,  as    to  the  authority  of    a 

Corp.    The  king  is  made  a  sole  cor-  single  individual  to  entitle  himself  to 

poration  in  order  to  prevent  an  inter-  the  advantages  of  a  corporation  ag- 

regnum  or    vacancy  of    the    throne,  gregate  ;  Iowa  Code  (1873),  g  1088 ; 

1  Bl.  Com.  470.  see,  also,  past,  ch.  16.    In  Overseers. 

>  1  Bl.  Com.  469.  etc.,  v.  Sears,  22  Pick.  125, it  was  said : 

•  1  Wood.  Lect.  471 ;  2  Kent's  Com.  "  We  are  not  aware  that  there  is  any 
307.  instance  of  a  sole  corporation  in  this 

*  It  is  sometimes  provided  by  statute  commonwealth,  except  that  of  a  par- 
that  the  franchise  of  a  corporation  son,  who  may  be  seized  of  parsonage 
may  be  levied  upon  and  sold  under  an  lands,  to  hold  to  him  and  his  success- 
execution,  the  purchaser  becoming  ors  in  the  same  office  in  right  of  his 
vested  with  all  the  powers  of  the  cor-  parish." 

poration.    Iowa  Code  (1873),  g  1086  ; 
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consist  of  two  or  more  persons,  although  the  civil  law  required  at 
least  three  persons  to  constitute  a  corporation.  Of  the  class 
denomiiiated  aggregate  corporations  are  the  mayor  and  common- 
alty of  a  city,  the  head  and  fellows  of  a  college,  the  dean  and 
chapter  of  a  cathedral  church,  and  most  of  the  corporations  both 
public  and  private  in  this  country.  Another  division  of  corpora- 
tions is  into  ecclesiastical  and  lay.  In  the  former  the  persons 
comprising  them  and  the  objects  for  which  they  are  constituted 
are  spiritual  or  religious,  and  they  embrace  all  such  corporations 
as  are  organized  under  general  statutes  of  the  various  states,  pro- 
viding for  the  incorporation  of  religious  societies.  Again,  lay 
corporations  are  divided  into  two  kinds,  eleemosynary  and  civil. 
Eleemoeynaiy  corporations  embrace  all  such  as  are  constituted 
for  the  perpetual  distribution  of  the  arms  and  bounty  of  the 
founder,  such  as  hospitals,  colleges  and  academies.'  Again,  civil 
corporations  are  divided  into  pubKc  and  private.  Public  corpora- 
tions are  such  as  are  created  for  political  purposes,  and  embrace 
all  such  as  come  under  the  denomination  of  municipal  corpora- 
tions, as  counties,  cities,  towns  and  villages.' 

Private  corporations  are  such  as  are  created  for  a  variety  of 
temporal  purposes,  and  for  pecuniary  gain  to  the  members  com- 
posing it,  and  embrace  such  as  are  created  for  banking,  insurance, 
railroad,  canal,  bridge,  turnpike,  manufacturing,  building,  and  for 
other  commercial  and  business  purposes,  for  the  personal  gain  and 
emolument  of  its  members. 

Seo.  3  IXstinction  between  public  and  private  corporationa-  —  As 
we  propose  to  consider  and  illustrate  the  law  applicable  to  private 
corporations  only,  it  may  be  proper  to  consider  the  distinction  as 
to  membership  between  the  two  great  and  most  common  divisions 
of  corporations,  viz. :  public  and  private  corporations.  In  public 
corporations,  membership  consists  only  in  residence  wnthin  the 
territorial  limits  of  the  corporation.  A  citizen,  for  instance,  of  a 
comity,  city,  town,  or  village,  duly  incorporated,  is  a  member  of 
such  corporation ;  and  it  is  not  necessary,  as  with  private  corpo- 
rations, that  the  members  or  citizens  constituting  it  should,  in  any 
DMumer,  accept  of  the  charter  or  statute  creating  the  same.     On 

'  1  BL  Com.  471.  *  2  Kent's  Ck>m.  275. 
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the  other  hand,  membership  in  private  corporations  can,  originally, 
only  be  created  by  accepting  of  the  provisions  of  the  charter  ten- 
dered to  them,  or  voluntarily  organizing  under  the  provisions  of 
the  statutes  providing  for  incorporation,  or  complying  with  the 
provisions  of  the  general  statute  of  the  state  in  relation  thereto/ 
And  it  has  been  held,  that  a  corporation  is  private  as  distinguished 
from  public,  unless  the  whole  interest  belongs  to  the  government, 
or  the  corporation  is  created  for  the  administration  of  political  or 
municipal  power.'' 

This  distinction  between  private  and  public  corporations  is  stated 
by  Mr.  Dillon  as  follows :  "  Private  corporations  are  created  for 
private  purposes,  as  distinguished  from  governmental  purposes  ; 
and  they  are  not  in  the  contemplation  of  law,  public,  because  it 
may  have  been  supposed  by  the  legislature  that  their  establish- 
ment would  promote  either  directly  or  consequentially  the  public 
interest.  They  cannot  be  compelled  to  accept  a  charter  or  incor- 
porating act.  The  assent  of  the  corporation  is  necessary  to  make 
the  incorporating  statute  operative.  But  when  assented  to,  the 
legislative  act  is  irrevocable,  and  it  cannot,  without  the  consent  of 
the  corporation,  be  impaired  or  destroyed  by  any  subsequent  act 
of  legislation  ;  unless  the  right  to  do  so  was  reserved  at  the  time. 
*  *  *  Public  corporations  are  called  into  being  at  the  pleasure 
of  the  state,  and  while  the  state  may,  it  need  not  obtain  the  con- 
sent of  the  people  of  the  locality  to  be  affected.  The  character 
of  a  municipal  corporation  is  in  no  sense  a  contract  between  the 
state  and  the  corporation,  although,  as  we  shall  see,  private  or 
vested  rights  in  favor  of  third  persons,  if  not  in  favor  of  the  cor- 
poration, may  arise  under  it.  Public  corporations,  within  the 
meaning  of  this  rule,  are  such  as  are  established  for  public  pur- 
poses exclusively — that  is,  for  purposes  connected  with  the 
administration  of  civil  or  local  government ;  and  corporations  are 
public  only  when,  in  the  language  of  Chief-Justice  Marshall, 
^the  whole  interests  and  franchises  are  the  exdlusive  property 
and  domain  of  the  government  itself.'  "  * 

'  Oyerseers  of  Poor,  etc. ,  v.  Sears,  cause  it  is  of  general  pabUc  interest. 

22  Pick.   122  ;   Oakes  9.  HIU,  10  id.  Ten  Ejck  v,  Delaware  &  Raritan  Canal 

333  ;  1  Dill,  on  Corp.,  §  19.  Co.,  18  N.  J.  L.  200 ;    Tinsman  v.  Bel- 

•  Rundle    v.    Delaware    &    Raritan  videre,  etc.,  R.  R.  Co.,  26  id.  148. 

Canal  Co.,1  Wall.,  Jr.,  275.    But  a  cor-  »  1  Dill,  on  Mun.  Corp.,  §§  29,  30; 

poration  is  not  necessarily  public  be-  post,  ch.  3. 
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Sbo.  4.  Qoasi  cozporatioiii.  — There  is  a  class  of  joint-stock  asso- 
ciations,  organized  for  private  pecuniary  purposes,  under  special 
statutes,  that  possess  some  of  the  powers  and  attributes,  or  com- 
mon law  incidents  of  corporations,  and  may  be  designated  as  quasi 
earporalions.  Provision  was  made,  for  these  limited  or  qualified 
partnerships,  in  France,  as  early  as  1673,  by  an  ordinance,  la 
societe  en  commandite^  by  which  one  or  more  special  or  silent 
partners  might  furnish  a  certain  portion  of  capital  to  be  used  in 
the  partnership  affairs,  and  only  be  liable  to  the  extent  of  the 
funds  thus  furnished.*  It  is  believed  that  similar  statutory 
enactments  may  be  found  in  most  of  the  states  of  Europe,  as  well 
as  of  the  Union  ;  and  the  members  of  such  partnerships  or  joint- 
stock  associations,  in  respect  to  their  personal  liability  for  the  debts 
of  the  association,  are  placed  on  the  same  footing  as  corporators. 

The  condition  required  in  such  cases,  in  order  to  exempt  from 
unlimited  liability,  is  the  recording  in  some  public  office,  or  the 
publication  in  some  manner,  of  a  statement  or  certificate  of  the 
terms  and  conditions  of  the  copartnership,  and  of  the  extent  or  limit 
of  liability  of  the  partners- '  An  English  act  of  parliament  also 
permitted  the  secretary  of  a  commercial  joint-stock  partnership 
to  sue  and  be  sued  as  a  representative  of  the  company,  and  al- 
lowed members  of  the  same  to  sue  the  company."  This  was  con- 
ferring upon  a  partnership  an  additional  corporate  quality,  that 
otherwise  it  would  not  possess  ;  and  a  recent  English  act,*  among 
other  things,  provides  that  the  separate  property  of  the  members 
of  such  companies  as  shall  be  organized  under  it,  shall  be  liable 
to  the  satisfaction  of  judgments  obtained  against  such  company, 
only  aft«r  due  diligence  has  been  used  to  obtain  satisfaction  out 
of  the  property  of  the  company. 

Sec.  5.  Origin  and  early  history  of  private  oorporatlona.  —  The 
origin  of   private   corporations  is  hidden  in   the  obscurity  of 

'  Anf^.  &  Am.  on  Corp.,  §  42.     See,  1  Rass.  Cb.  441.    See,  also,  2  Bell  Com. , 

also,  as  to  more  recent  provisions  of  B.  7,  ch.  2,  p   627,  et  seq. ;  Story  on 

ihe  French  Code,  Repertoire  de  Juris-  Part.,  §  77  and  notes ;  25  and  26  Vict., 

prudence    par    Merlin,    tit.    Society,  c.  89 ;  "  The   Companies'  Act,  1862 ;" 

art.  2.  Code  de  Com.,  b.  1,  tit.  8,  §  1.  80  and  31  Vict.,  c.  181 ;  "  The  Compa- 

*  Iowa  Code  (1873),  chap.  9.  nies*  Act.  1868,"  regulating  joint-stock 

'  See  history  of  earlj  English  leg^s-  companies, 

lation  on  this  sahject,  opinion  of  I^rd  *  7  and  8  Vict.,  c.  110. 
Chan.  Eldon  in  Van  Sandau  v.  Moore, 
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the  remote  past.*  They  probably  existed  in  Greece  in  the  age 
of  Solon,  the  law-giver,  as  his  laws  provided  for  the  institution  of 
private  corporations,  on  condition  of  subjection,  and  obedience  to 
the  laws  of  the  state.' 

They  also  existed  in  Rome  at  an  early  period  in  the  history  of 
the  Republic ;  authority  being  conferred  by  the  Twelve  Tables  to 
private  companies,  to  make  by-laws,  not  inconsistent  with  the 
public  law  ;*  which  provision,  it  has  been  claimed,  was  copied 
from  the  laws  of  Greece.  The  probability,  that  the  Roman  idea 
of  corporate  institutions  was  obtained  from  the  Grecians,  is  per- 
haps increased  by  the  fact,  that  Rome  obtained  much  of  her  liter- 
ature, philosophy,  and  fine  arts,  as  well  as  jurisprudence  from 
Greece. 

Seo.  6.  EOstory  of  banking  corporations.  —  Tbe  necessities  of  a 
commercial  and  maritime  people  would  naturally  suggest  the 
advantage  of  banks  and  the  business  of  banking.  Indeed,  bank- 
ing has  been  found  almost,  if  not  quite,  indispensable  to  all  civil- 
ized nations;  and  it  is  not  at  all  surprising  that  the  earliest 
chartered  institutions  should  be  for  banking  purposes.* 

> "  It  is    a   cruel   mortification,    in  viz. :  of  deposit,  of  discount,  of  circa- 

searching  for  what  is  instructive  in  the  lation.    In  some  cases  all  these  func- 

historj  of  past  time,  to  find  that  the  tions  are  exercised  hj  the*  same  estab- 

exploits  of  conquerors  who  have  deso-  lishment ;    sometimes  two  of    them  ; 

lated    the    earth,  and  the   freaks  of  and,  in  other  instances,  only  one. 

tyrants  who  have  rendered    nations  "1.  A  bank  of  deposit  receives  money 

unhappy,  are  recorded  with   minute  to  keep  for   the   depositor   until    he 

and       often      disgusting      accuracy ;  draws  it  out.     This  is  the  first  and 

while  the  discovery  of  useful  arts  and  most  obvious  purpose  of  these  institu- 

the  progress    of  the  most  beneficial  tions.      The    goldsmiths    of    London 

branches  of  commerce  are  passed  over  were  formerly  bankers  of  this  descrip- 

in  silence  and  suffered  to  sink   into  tion;   they  took  the  money,  bullion, 

oblivion."    Robt.  Hist.  Disq.  on  India,  plate,  etc.,  of  depositors  merely  for 

(Am.  ed.)  p.  50.  safe-keeping. 

» Ayliffe's  Treat,    on   Civ.   L.  197 ,-  **  2.  Another  branch  of  the  banking 

Dig.  47,  22,  4 ;  2  Kent's  Com.  268.  business  is  the  discounting  of  promis- 

3  Table  8  ;  Plut.  Life  of  Numa.  sory  notes  and  bills  of  exchange,  or 

*  "  The  term  '  bank '  in  reference  to  loaning  money  upon  mortgages,  pawn 

commerce,  implies  a  place  of  deposit  or  other  security, 

of  money.     Banks,  like  most  commer-  "  3.  A  bank  of  circulation  issues  bills 

cial  institutions,  originated  in  Italy,  or  notes  of  its  own,  intended  to  be  the 

where,in  the  infancy  of  European  com-  circulating    currency    or    medium  of 

merce,  the  Jews  were  wont  to  assem-  exchanges,  instead  of  gold  and  silver." 

ble  in  the  market  places  of  the  prin-  1  Bncy.  Am.,  p.  543. 

cipal  towns,  seated  on  benches  ready  A  more  accurate  etymology  is  said 

to  lend  money ;  and  the  tt-rm  "  banks  "  to  be  that  which  derives  the  word  from 

is  derived  from  the  Italian  word,  banco  the  Italian  word  monte  (Latin  mons\  a 

(bench).     Banks  are   of  three  kinds,  mound,  heap  or  bank.    Webster  says : 
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The  earliest  operatioiis  of  individuals  or  associations,  in  money 
or  exchange,  or  in  the  business  of  banking,  were  undoubtedly 
very  limited  and  crude,  compared  to  the  banking  business  of  the 
present  time.  The  Jewish  money  changers  pursued  the  employ- 
ment, to  a  limited  extent,  in  Jerusalem  —  invading  the  temple 
'  for  that  purpose ; '  and  during  the  middle  ages,  carried  on  an 
extensive  business  of  private  banking  in  Lombardy,  and  in  the 
maritime  states  of  Italy  and  of  continental  Europe,  and  subse- 
quently in  London.* 

At  Athens,  also,  in  the  days  of  Demosthenes,  private  bankers, 
it  seems,  pursued  the  business  of  exchanging  foreign  money, 
receiving  deposits  at  interest  and  loaning  money;'  and  banking 

"  It  mav  be  observed  that  the  baying  with  another  meaning,  viz.:  earth 
and  aelling  of  bills  of  exchange  is  heaped  up  —  a  pile  of  earth  —  a  bench 
among  the  most  important  fanctions  of  earth  —  as  in  the  banks  of  corn- 
performed  by  banks  in  modem  times,  merce,  money  was  brought  together 
As  to  the  word  *  bank/  it  has  been  by  many  parties  and  piled  up,  making 
claimed  that  its  meaning  and  origin  in  a  bank."  See  Web.  Die. 
commerce  was  derived  from  analogy 

^  Matthew,  xxv :  27.  which  implies  that  the  money  current 
^  Robertson's  Hist.  Charles  V,  vol.  1,  with  the  merchant,  was  different  from 
p. 257;  Anderson's  Hist.  Com.,  vol.2,  that  in  common  use." 
p.  193.  Mr.  GUbart,  in  his  History  « Mr.  Mitford,  in  his  history  of 
and  Principlee  of  Banking,  says  :  "We  Greece,  observes  :  "  In  the  general  in- 
have  but  little  information  as  to  what  security  of  property  in  the  early  ages, 
kind  of  banks  existed  in  the  earlier  and  especially  in  Greece,  it  was  liighly 
ages,  or  on  -what  system  they  con-  desirable  to  convert  all  that  could  be 
ducted  their  business.  As  most  of  the  spared  from  immediate  use  into  that 
natioDs  of  antiqaity  subsisted  chiefly  which  might  more  easily  be  removed 
on  agriculture,  they  probably  had  lit-  from  approaching  danger.  By  a  corn- 
tie  occasion  for  banks ;  for'  it  is  only  pact  understood  among  men,  with  this 
in  commercial  countries  that  these  view,  the  precious  metals  appear  to 
institutions  have  attained  to  any  high  have  obtained  their  early  estimation, 
degree  of  prosperity.  And,  as  even  Gold  and  silver,  then,  having  obtained 
the  commercial  nations  of  antiquity  their  certain  value  as  signs  of  wealth, 
were  nnacqalnted  with  joint-stock  a  deposit  secure  againut  the  dangers 
companies  or  coiumercial  corporations,  continually  threatening,  not  individ- 
and  had  not  discovered  the  use  of  uals  only,  but  every  town  and  state  in 
paper  money  or  bills  of  exchange,  the  Greece,  would  be  a  great  object  of  the 
business  of  a  banker,  even  among  them,  wealthy.  Such  security  was  offered 
mast  have  been  somewhat  different  nowhere  in  equal  amount  as  in  those 
from  that  of  a  banker  of  the  present  temples,  which  belonged  not  to  any 
day.  The  merchants  of  those  early  times  single  state,  but  were  respected  by  the 
employed  as  money,  gold  and  silver  common  religion  of  the  nation.  The 
bullion;  and  received  it  and  paid  it  priesthood,  not  likely  to  refuse  the 
away,  by  weight.  It  is  probable  that  charge,  would  have  a  large  interest  in 
the  merchants  would  require  that  the  acquiring  the  reputation  of  fidelity  to 
precious  metals  they  received  should  it.  Thus,  Delphi  appears  to  have  be- 
be  of  a  certain  degree  of  fineness,  .come  the  great  bank  of  Greece,  per- 
We  read  of  Abraham  weighing  unto  haps  before  Homer,  in  whose  time  its 
Ephron  400  shekels  of  silver,  current  riches  seem  to  have  been  already  pro- 
money  with  the   merchant,  a  phrase  verbial.     Such,  then,  was  found  the 
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systems  were  inaugurated  by  the  Komans  as  early  as  the  fourth 
century/ 

value  of  this  institution,  that  when  interest.      For  in  the  multiplied  di- 

the  Dorian  conquerors  drove  so  large  vision  of  Greece  into  small  republics, 

a  part  of  the  Greek  nation  into  exile,  with  verj  narrow  territories,  the  pro- 

the  fugitives  who  acquired  new  settle-  duce  of  land  was  continually  destroyed 

ments  in  Asia,  established  their  own  by  an  invading  enemy,  but  a  moneyed 

national  bank  in  the  manner  of  that  fortune,  according  to  Xenophon's  ob- 

of  their  former  country,  recommend-  servation,  was  safe   within  the  city 

ing  it  to  the  protection  of  the  same  walls.     In    proportion,    then,  to  the 

divinity.     The  Temple  of  Apollo,  at  interest  of  money,  and  the  security  of 

BranchidaB,  became  the  great  deposi-  all  things,  the  profits  of  trade  will 

tory  of  the  wealth  of  Ionia."     A£lt.  always   be  high,  and  thus  numbers 

Hist.  Greece,  vol.  1,  p.  187.  would  be  induced  to  borrow,  even  at  a 

In  connection  with  this  subject,  Mr.  high  rate  of  interest.  Xenophon,  there- 
Gilbart  observes:  "Afterward,  the  fore,  proposed,  by  lending  from  the 
Temple  of  Olympia,  like  that  of  Del-  public  stock,  and  encouraging  com- 
pbi,  became  an  advantageous  reposi-  mercial  adventure  by  just  regulations, 
tory  for  treasure.  But,  although  the  to  raise  a  great  revenue,  and  by  the 
temples  discharged  one  of  the  offices  same  means,  instead  of  oppressing  to 
of  the  banks,  by  being  places  of  secur-  enrich  individuals.  As  a  corollary, 
ity,  yet,  as  they  did  not  grant  interest  then,  to  this  project,  when  the  amount 
on  money  deposited,  they  did  not  of  the  subscription  or  its  profits  might 
supersede  banks  of  deposit  established  allow,  he  proposed  to  improve  the 
by  private  individuals.  At  Athens,  ports  at  Athens,  to  form  wharves  and 
especially,  banking  was  a  flourishing  docks,  to  erect  halls,  exchanges,  ware- 
trade.''  houses,  market-houses  and  inns  ;  for 

Mr.  Mitford  (Hist,  of  Greece,  vol.  4,  all  which  tolls  and  rents  should  be 
p.  22),  further  observes  :  *'  The  ioter-  paid ;  and  to  build  ships  to  be  let  to 
est  of  money,  it  appears,  was  enormous  merchants.  Thus,  while  numbers  of 
at  Athens,  an  unavoidable  consequence  individuals  were  encouraged  and  en- 
of  the  wretched  insecurity  of  person  abled  to  employ  themselves  for  their 
and  property.  Throughout  modern  private  benefits,  the  whole  Athenian 
Europe  land  is,  of  all  property,  es-  people  would  become  one  great  bank- 
teemed  the  safest  source  of  income,  ing  company,  from  whose  profits  every 
but  in  Greece  it  was  held  that  the  member,  it  was  expected,  would  derive 
surest  return  was  from  money  lent  at  at  least  an  easy  livelihood." 

^Anderson's  Hist,  of  Com.,  vol.  l,p.  If  the  creditor,  also,  had  an  account 

156.  at  the  same  bank,  the  account  was 

Relating  to  Roman  banks  and  bank-  settled  by  an  order  to  make  the  trans- 
ers,  at  an  early  age  in  her  history,  fer  of  so  much  money  from  one  name 
Mr.  Gilbart,  in  his  History  and  Princi-  to  another.  To  assign  over  money  or 
pies  of  Banking,  further  says  :  *'At  to  pay  money  by  draft,  was  called  pre- 
Rome  the  bankers  were  called  Ar-  acribere,  and  reacribere ;  the  assign- 
gentarii,  Meiisarii,  NumulaHi^  or  Got-  ment  or  draft  was  called  attributio, 
lybi8t(B.  The  banking  houses  were  These  bankers  too  were  money  chang- 
called  TdberncB,  ArgentaricBf  or  MenscB,  ers.  They  also  lent  money  on  inter- 
NumularitB .  Some  of  these  bankers  est,  and  allowed  a  lower  rate  of  in- 
were  appointed  by  the  government  to  terest  on  money  deposited  in  their 
receive  the  taxes ;  others  carried  on  hands.  In  a  country  where  commerce 
business  on  their  own  account.  This  was  looked  upon  with  contempt,  bank- 
mode  of  transacting  business  was  some-  ing  could  not  be  deemed  very  respect- 
what  similar  to  that  which  is  in  use  in  able.  Among  most  of  the  ancient 
modern  times.  Into  these  houses,  the  agricultural  nations,  there  was  a  pro- 
state or  men  of  wealth,  caused  their  judice  against  the  taking  of  interest 
revenues  to  be  paid,  and  they  settled  for  the  loan  of  money.  Hence  the 
their  accounts  with  their  creditors  by  private  bankers  at  Rome  were  some- 
giving  a  draft  or  cheque  on  the  bank,  times  held  in  disrepute,  though  those 
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After  the  middle  ages  Florence  and  Venice  became  cities  of 
most  important  commercial  and  monetary  transactions.  The 
private  bankers  of  Florence,  in  1430,  had  become  so  wealthy 
as  to  be  able  to  loan  the  state  4,865,000  gold  florins  at  one 
time.*  The  spirit  of  commercial  and  maritime  enterprise,  which 
manifested  itself  in  Italy  as  early  as  the  eleventh  century,  required 
more  extensive  banking  facilities  than  were  previously  enjoyed, 
and  this  naturally  suggested  the  association  and  co-operation  of 
private  bankers. 

The  first  public  bank  of  which  we  have  any  account  was  insti- 
tuted about  the  year  1157  at  Venice,  for  the  purpose  of  assisting 
the  state  in  some  financial  difficulties,  and  to  carry  out  a  plan  for 
a  forced  loan  from  wealthy  citizens.     The  state  promised  to  pay 

whom  the  government  had  established    alted  a  rank  that  some  of  them  became 
&8  pablic  cashiers  or  receivers-general,     oonsals." 
as  we  may  term  them,  held  so   ex- 

^  In  relation  to  banking  bj  the  Flor-  Florence  became  one  of  the  first  cities 
entines  alter  the  middle  ages,  Mr.  in  Christendom,  and  some  of  its  citi- 
Bobertson,  in  his  disquisition  on  India  zens  extremely  opulent." 
(page  118),8ay8 :  "As  the  Florentines  Blackstone,  in  considering  the  kiD£^'s 
did  not  possess  any  commodious  sea-  revenues,  and  the  application  of  tue 
port,  their  active  exertions  were  di-  same  to  the  payment  of  interest  on 
rected  chiefly  toward  the  improve-  the  public  debt  of  England,  largely 
ment  of  their  mannufactures  and  do-  increased  by  foreign  wars  on  the  con- 
mestic  industry.  About  the  beginning  tinent ;  and  the  impolicy  of  levying 
of  the  fourteenth  century,  the  Floren-  taxes  sufficient  to  pay  the  same  in 
tine  manufacturers  of  various  kinds,  any  one  year,  observes  :  ''It  was 
p&rticalarly  those  of  silk  and  woolen  therefore  the  policy  of  the  times  to 
cloth,  appear  from  the  enumeration  of  anticipate  the  revenues  of  their  pos- 
a  well-informed  historian,  to  have  terity,  by  borrowing  immense  sums 
been  rery  considerable.  The  connec-  for  the  current  service  of  the  state, 
tions  which  they  formed  in  various  and  to  lay  no  more  taxes  upon  the  sub- 
parts of  Europe,  by  furnishing  them  ject  than  sufficed  to  pay  the  annual 
with  the  productions  of  their  own  in-  interest  of  the  sums  so  borrowed  ;  by 
dofltry,  led  them  to  engage  in  another  this  means  converting  the  principal 
branch  of  trade,  that  of  banking.  In  debt  into  a  new  species  of  property, 
this  thev  soon  became  so  eminent,  that  transferable  from  one  man  to  another 
the  money  transactions  of  almost  every  at  any  time  and  in  any  quantity, 
kingdom  of  Europe  passed  through  **  A.  system  which  seems  to  have  had 
their  hands,  and  in  many  of  them  they  its  origin  in  the  state  of  Florence,  A. 
Were  intrusted  with  the  collection  and  D.  1344  ;  which  government  then  owed 
administration  of  the  public  revenues,  about  60,0002.   sterling  ;     and    being 

In  consequence  of  the  activity  and  unable  to  pay  it,  formed  the  principal 

sacceiss  with   which   they   conducted  into  an  aggregate   sum,  called  meta> 

their  manufactures  and  money  trans-  phorically,  a  mount  or  bank ;  the  shares 

actions  —  the  former  always  attended  whereof  were  transferable   like   our 

with  certain  though  moderate  profits,  stocks,  with  interest  of  five  per  cent ; 

the  latter  lucrative  in  a  high  degree —  the  prices   varying  according  to   the 

at  a  period  when  neither  the  interest  exigencies  of  the  state."     1  Bl.  Com. 

of  money  nor  the  premium  on  bills  of  326,  827. 
exchange  waa  settled  with  accuracy. 
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for  the  loan  interest  at  the  rate  of  four  per  cent ;  the  stock  of 
the  bank  was  made  transferable,  and  a  body  of  commissioners 
called  a  Chamber  of  Loans,  Camera  degli  Imprestiti,  was 
appointed  to  manage  the  transfer  of  stocks  and  the  payment  of 
interest.  This  institution  originally  possessed  few  features  of  a 
regular  bank.  But  Venice  was  the  center  of  a  vast  commerce 
during  the  crusades,  and  its  franchises  were  gradually  extended  by 
royal  favor,  until  it  performed  the  usual  functions  of  a  modern 
banking  institution,  except  perhaps  the  discounting  of  bills  and 
notes.  At  any  rate,  the  institution  as  finally  perfected,  about  1171, 
and  known  as  "  The  Bank  of  Venice,"  became  a  model  for  subse- 
quent banking  institutions  throughout  Europe,  and  continued  to 
prosper  until  the  fall  of  the  republic  in  1798,  a  remarkable 
instance  of  a  corporate  longevity.  * 

Other  corporate  banks  were  soon  after  created  in  Italy  and 

1  Ency.  Am.,  vol.  1,  tit.  Bank  ;  Zell's  fundBor  the  stock  of  our  public  banks. 

Ency., tit. Banking;  Ed.iEncy. 217.  The  It  was   made  a  particular  regulation 

Bankof  Venice  was  established  as  early  that  all  payments  of   wholesale  mer- 

as  1171,  during  the   crusades,  and  for  chandise  and  bills  of  exchange  should 

the  purpose  of  rendering  assistance  to  be  in  bank  money ;  and  that  all  debtors 

those  expeditions.    It  was  a  bank  of  and  creditors  should   be   obliged,  the 

deposit    only,    and    strictly  a  public  one  to  carry  their  money  to  the  bank, 

bank  ;  as  the  government  became  re-  the  other  to  receive  their  payments  in 

sponsible   for  the    deposits,  and  the  banco,  so  that  payments  were  made  by 

whole  capital  was,  in  effect,  a  public  a  simple  transfer  of  stock   from  one 

loan,  the   funds  of    the   bank   being  account  to  another.     This   bank   may 

made  use  of  by  the  government ;  and,  be    considered    the     wonder  of     the 

in  the  early  periods  of  the  operations  twelfth   century,  but  requiring  much 

of  this  bank,  they  were  not  withdrawn  alteration  to  adapt  it  to  the  mcnles  and 

when  once  deposited,  bat  the  depos-  manners  of  the   nineteenth.     Ander- 

itor  had  credit  at  the    bank  to  the  son's  Hist,  of  Com.,  vol.  1,  p.  156.  See, 

amount  deposited  and  used  the  money  also,   Montefiore's   Commercial    Diet., 

so  deposited  by  transferring  this  credit  art.  Bank,  where  it  is  stated,  that  the 

to  another  person  instead  of  paying  banks  of  Venice  did  not  become  a  bank 

money.     Subsequently,  however,  the  in  the  modern  sense  of  the  word,  until 

deposits    were    allowed    to    be  with-  1587;  at  which   period,  the  extensive 

drawn ;    for  though  the  bank  credits  foreign  trade  with  the   city  brought 

answered  all  the  purposes  of  money  thither  coins  of  all  countries,  and  in 

at    Venice,   a    specie     currency    was  every  state  of  wear.     To  remedy  the 

wanted    by  persons  going  abroad  or  loss  and  inconvenience  thus  caused, 

having  payments  to  make  in  distant  the  merchants  were  ordered  to  bring 

places.     Ency.  Am.,  tit.  Bank.  their  coins  to  the  bank,  where  they 

The  most  ancient  bank  was  that  of  were  weighed,  the  merchants  receiv- 

Venice.      The  state  being  involved  in  ing  notes  promising  to  pay  the  bearer 

debt,  through  a  long  and  severe  war,  on  demand   bullion  of  the  proper  or 

the  public  creditors  were  formed  into  standard   fineness,  equal  to  the  value 

a  corporation, with  peculiar  privileges,  of  the  coins  paid  in.     The  bank  was 

and   the  debts    were    allowed   to   be  solely  one  of  deposit;  exchanging  notes 

transferred  from  one  name  to  another,  for  bullion  and  bullion  for  notes, 
much  in  the  same  way  as  our  public 
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other  countries  of  Europe ; '  among  which  was  the  famous  Bank 
of  Genoa,  created  in  1407.  This  bank  was  also  originally  insti- 
tuted in  the  interests  of  the  state,  to  facilitate  loans  from  the 
citizens;  and  they  were  secured  by  an  assignment  of  certain 
branches  of  public  revenues.  The  public  loan  was  afterward 
consolidated  with  the  capital  stock,  and  the  bank  was  known  as 
"  The  Chamber  of  St.  George." 

Ssa  7.  The  Bank  of  Amsterdam  was  established  by  the 
magistrates  of  that  dty  in  1609,  after  the  models  furnished  by 
the  banks  of  Venice  and  Genoa ;  and  the  bank  of  Hamburgh  in 
1619,  which  afterward  became  fiE^mous ;  but  was  plundered  by 
the  French  in  1813,  the  depositors  afterward  receiving  a  partial 
indemnity  from  the  French  government.* 

In  1693,  a  charter  was  granted  by  William  and  Mary,  to  incor- 
porate the  Bank  of  England.  This  bank,  it  is  claimed,  was  mod- 
eled after  the  bank  of  the  Chamber  of  St.  George  in  Genoa." 
Previous  to  this  time,  however,  various  royal  charters  of  incorpo- 
ration had  been  granted  in  England  to  companies  of  tradesmen  or 
guilds.  In  1327,  a  charter  was  given  to  "  The  Goldsmiths ; "  in 
1393,  to  "  The  Mercers ; "  in  1407,  to  "  The  Haberdashers ;"  in 
U33,  to  "  The  Fishmongers ; "  in  1437,  to  "  The  Vinters  ;  "  and 
in  1466,  to  "  The  Merchant  Tailors."*     These  companies,  or  at 

*  Banking  was  carried  on  by  the  France  and  other  nations  of  continental 
drapers  of  Barcelona  as  earlj  as  1349.  Europe.  The  charter  was  originally 
Bat  thej  were  required  to  give  seen-  granted  for  only  eleven  years,  and  the 
rity  for  the  faithful  discharge  of  their  company  advanced  the  government 
obligations.  And  afterward,  about  the  £1,200,000  at  an  interest  of  eight  per 
year  1401,  a  bank  was  established  by  cent.  It  was  originally  an  engine  of 
the  magistrates  of  the  city ;  the  city  the  government,  like  the  banks  of 
revenues    were    made    security     for  Venice  and  Genoa. 

money  placed  therein.    And  they  ex-        The  Bank  of  France  was  established 

changed  money,  received  deposits  and  in  1808;  by  a  union  of  the  private 

discounted  bills  of  exchange.    Macph.  banking  institutions  of  Paris,  with  a 

Hist,  of  Ck)m.,  vol.  1,  pp.  540,  612.  capital  of  46,000,000  francs.    In  1808 

^  Ency.  Am.,  tit.  Bank.  it  was  invested  with  the  right  to  estab- 

'  3  £Viinb.  Ency .  219.  See,  also,  Bank  lish    provincial    branches,    some    of 

of  England  v.  Ajiderson,  3  Bing.  N.  R.  which  were  established  in  the  com- 

589,  for  a  history  of  the  bank.  mercial  towns  of  the  kingdom.    Like 

*  And.  Hist.  Com.,  v.  2,  pp.  192,  250,  the  Bank  of  England,  it  was  a  bank  of 
334;  Humes'  Hist.  Enff.  (King  John);  deposit,  discount  and  circulation,  and 
Maitland's  Hist.  Lond.  826.  The  Bank  it  made  advances  upon  the  public 
of  England  is  one  of  deposit,  discount  taxes,  and  like  the  Bank  of  Stockholm, 
aad  circulation,  and  was  instituted  to  it  made  advances  upon  pawns.  The 
assist  the  government  in  the  way  of  old  Bank  of  the  United  States  was  in- 
loans   to    carry  on  the  war   against  .  corporated  by  act  of  congress  in  1791, 
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least  some  of  them,  possessed  banking  powers ;  but  various  others 
were  incorporated  for  various  commercial  enterprises,  other  than 
banking.  A  charter  which  had  been  secured  to  a  company  of 
Burffundians  in  1248,  was  afterward  confirmed,  and,  in  the  reign 
of  Henry  VI,  received  the  name  of  the  "  Merchant  Adventurers." 
The  "  Eastland  Company,"  was  incorporated  by  Queen  Elizabeth 
in  1566 ;  the  "  Turkey  and  Levant  Company,"  in  1581 ;  the  cele- 
brated "East  India  Company,"  in  1600;  the  "Hudson's  Bay 
Company,"  in  1670,  and  the  "  South  Sea  Company,"  in  the  reign 
of  Queen  Anne,  in  the  early  part  of  the  eighteenth  century. 

Sec.  8.      Variety  and  importanoe  of  modem  private  oorporations.  — 

The  great  variety  and  vast  magnitute  of  many  enterprises  for  the 
advancement  of  public  and  private  interests,  in  which  mankind 
has  been  interested  since  the  beginning  of  the  present  century, 
requiring  consolidated  capital,  associated  talents,  and  the  advanta- 
ges of  continuous  succession  and  existence,  aflForded  by  corpora- 
tions, have  contributed  to  rapidly  multiply  corporate  associations, 
and  the  amount  of  capital  invested  in  them  is  almost  beyond  the 
powers  of  calculation  or  comprehension. 

They  embrace  every  object,  which  a  religious  zeal  may  inspire, 
or  benevolence  suggest ;  as  well  as  every  personal  and  selfish 
enterprise  which  tempts  the  cupidity  of  man.  * 

The  importance  of  corporations,  as  well  as  the  growth  and 
changes  of  the  law  relating  to  them,  are  well  set  forth  by  Mr. 

and  was,  by  the  terms  of  its  charter,    tion,  with  a    capital  of   $10,000,000. 
to  expire  in  1811.    This  was  also  a    Encj.  Am.,  vol.  1,  tit.  Bank, 
bank  of  deposit,  discount  and  circula- 

^  On  this  subject  Mr.  Walker,  in  his  would  have  been  made,  if  our  legisla- 

valuable  Treatise  on  American  Law,  tures  had  been  divested  of  the  power 

observes :  "  Under  a  republican  gov-  to  create  oorporations,  which  they  have 

ernmen4;  like  ours,  when  property  is  so   freely   exercised.      In    this   view, 

so  beneficially  distributed  that  very  therefore,    corporations     should      be 

large  fortunes  are  seldom  accumula-  favorites  of  republicanism  ;  since  they 

ted,  it  is  manifest   that  great  enter-  enable  its   friends   to  meet  the  only 

prises,  requiring  large  mt-ans,  would  plausible  argument  tliat  can  be  urged 

seldom  be  undertaken  by  single  indi-  to  sustain  that  unequal  distribution  of 

viduals.     It  is  only  by  the  creation  of  property,  which  prevails  in  aristocratic 

corporations,  enabling  many  to  unite  governments.     No  doubt  the  power  to 

their  means,  and  act  as  one,  that  such  create   corporations   may   be  '  abused, 

enterprises  are  now  achieved.     It  may  But  when  exercised  judiciously,  it  cer- 

be  safely  affirmed,  that  comparatively  tainly  produces  most  salutary  effects." 

few  of  the  wonderful  improvements  Walker's  Am.  L.  325. 
and    developments    in    our    country* 
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Justice  Millsb,  in  his  osoal  terse  and  vigorous  style,  as  follows : 
''  The  subject  of  the  powers,  duties,  rights,  and  liabilities  of  cor- 
porations, their  essential  nature  and  character,  and  their  relation 
to  the  business  transactions  of  the  community,  have  undergone  a 
change  in  this  country  within  the  last  half  century,  the  import- 
ance of  which  can  hardly  be  overestimated.  They  have  entered 
so  extensively  into  the  business  of  the  country,  the  most  import- 
ant part  of  which  has  been  carried  on  by  them,  as  banking  com- 
panies, railroad  companies,  express  companies,  telegraph  compa- 
nies, insurance  companies,  etc.,  and  the  demand  for  the  use  of 
corporate  powers  in  combining  the  capital  and  energy  required  to 
conduct  these  large  operations,  is  so  imperative,  that  both  by 
statute,  and  by  the  tendency  of  the  courts  to  meet  the  require- 
ments of  these  public  necessities,  the  law  of  corporations  has 
been  so  modified,  liberalized  and  enlarged,  as  to  constitute  a 
branch  of  jurisprudence,  with  a  code  of  its  own,  due  mainly  to 
very  recent  times.  To  attempt,  therefore,  to  define  a  corporation 
or  limit  its  powers  by  the  rules  which  prevailed  when  they  were 
rarely  created  for  any  other  than  municipal  purposes,  and  generally 
by  royal  charter,  is  impossible  in  this  country  and  at  this  time."  * 

Sec.  9.  To  cor})orations  we  are  mostly  indebted  for  the 
greatest  physical  achievements  of  our  age ;  and  through  them,  for 
a  rapid,  social,  moral  and  intellectual  advancement  of  the  people. 
By  means  of  the  associated  capital  and  co-operating  mental 
abilities  and  talents  which  they  have  secured,  continents  have 
been  spanned  by  railroads  and  covered  with  a  net-work  of  tele- 
graph wires ;  thus  facilitating  transportation,  and  promoting  inter- 
communication between  the  people ;  and  cables  of  iron  have  also 

^  Liverpool  Insurance  Co.  «.  The  To  show  the  rapid  increase  of  rail- 
Commonwealth  of  MaBBachusetts,  10  roads  and  of  railroad  interests  in  the 
WaU.  566.  See,  also,  Oliver  v.  The  United  Sutes,  from  1851  to  1871,  it  is 
Liverpool  and  London  Life  Insurance  sufficient  to  state  that  the  number  of 
Company,  100  Mass.  531.  miles  in  operation  in  1851  was  8,876  ; 

Let    u8    examine    the   statistics  in  the    total    earnings    of   which    were 

reference  to  an  important  class  of  cor-  $30,466,000;    whereas,  in  1871,  tliere 

porations  in  this  country.  was  in  operation  at>out  50,000  miles 

The  first  railroad  constructed  in  the  of  railroad,  the  total  earnings  of  which 

Cnited  States  was  the  Baltimore  and  were  about  $450,000,000.  The  increase 

Ohio,  of  which    twenty-three    miles  of    the    gross    earnings  being  about 

were  opened  for  use  in  1880 ;  but  it  $400,000,000,    in    twenty      years,    or 

was   for    two    years  thereafter  only  $20,000,000    annually.        See    Poor's 

operative  by  horse  power.  Manual  of  Railroads  (1872),  pp.  24,  28. 
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connected  comitries,  widely  separated  by  oceans,  thereby  bringing 
them  into  nearer  and  more  friendly  relations,  and  enabling  the 
citizens  of  each  to  converse  with  the  other,  like  members  of  one 
common  family. 
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HOW  CORPORATIONS  ARE  CRBATBD. 

Sbc.  11.  Creation  an  act  of  Bovereigntj.  • 

Sec.  12.  Creation  by  royal  charter. 
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Sbc.  24.  The  corporate  name. 

Sic.  25.  The  location  of  corporations. 

Sbc.  26.  Words  of  incorporation  in  royal  grants.. 

Sec.  27.  Common-law  incidents  of  a  corporation. 

Sec.  28.  Acceptance  of  the  grant. 
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Sbc.  88.  Acceptance  under  general  laws. 

Sbc.  34.  The  term, "  constating  instruments." 

Sec.  11.      Creation  an  act  of  sovereignty.  —  The  power  to  confer 

corporate  franchises  and  privileges  has  always  been  considered  as 
vested  in  the  sovereign  authority  of  the  state.  It  is  an  act  of 
eovereignty.  Hence,  by  the  dvil  law,  franchises  could  only  be 
conferred  by  a  decree  of  the  senate,  or  the  imperial  constitutions ;  * 
notwithstanding  the  observation  of  Blackstone,  that  under  the 
civil  law,  they  "  seem  to  have  been  created  by  the  mere  act  and  vol- 
untaiT  association  of  their  members."  *  "  But,"  he  observes,  "  with 
as,  in  England,  the  king's  consent  is  absolutely  necessary  to  the 
erection  of  any  corporation,  either  impliedly  or  expressly  given."  * 

'1  Brown's  Civ.  L.  143;  Dig.,  vol.  the   foundation  of  them,  but  merely 

47.  tit.  22 ;  Wood's  C.  L.  134 ;  Ayliffe,  that  the  ori^nal   founders    of  these 

196 ;  Domat's  C.  L.,  Prel.  B,  tit.  11,  §  2,  friendly  societies,  for  they  were  little 

15.  more  than  such,  should  not  establish 

'  1  Bl.  Com.  472.    "  It  does  not  ap-  any  meetings  in  opposition  to  the  lawa 

pear  that  the   prince's  consent    was  of  the  state/'  Id. 

necessary  to    be   actually   given    to  'Id. 

3 
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Sec.  12.  Oreatlon  by  royal  charter. —  According  to  the  ancient 
common  law  of  England,  the  king,  by  virtue  of  his  prerogative, 
was  the  only  creator  of  corporations  ;  and  this  right  was  said  to 
be  "  the  flower  of  the  prerogative."  *  But  more  recently  it  was 
held  that  the  king's  charter  could,  under  the  English  constitution, 
confer  only  ordinary  corporate  powers,  and  that  extraordinary 
authority  could  only  be  granted  by  the  transcendent  power  of 
parliament.*  And  if  the  king  grants  charters  and  attempts  to 
confer  powers  therein,  which  infringe  upon  constitutional  rights, 
they  are  void." 

Sec.  13.  Greation  by  act  of  parliament  —  !N^otwithstanding  the 
claims  made,  that  the  granting  of  charters  to  corporate  bodies 
belongs  to  the  king's  prerogatives,  it  seems  that  parliament,  as  the 
representative  also  of  sovereignty,  may,  by  act,  create  corpora- 
tions, to  which  the  royal  assent  is,  however,  presumed  to  be 
given.*  But  acts  of  parliament,  relating  to  corporate  franchises, 
were  formerly  confined  to  confirmation  of  those  charters  pre- 
viously granted  by  the  king,  or  they  conferred  on  the  king  power 
to  create  them  in  fui/uro.  In  the  latter  case,  "  however,  the  im- 
mediate creative  act  was  usually  performed  by  the  king  alone,  in 
virtue  of  his  royal  prerogative,"  * 

*  1  Bl.  Com.  472 ;  4  Co.    107  b.  ;  10  companies  not  created  by  special  acts, 

Co.  83  b. ;  2  Bac.  Abr.  (Am.  ed.)  438,  tit.  or  charters ;  The  Industrial  and  Provi- 

Corp.;  2  Kyd  on  Corp.  42;  Miller's  dent  Societies  Act,   1862,  25  and  26 

Eng.  Gov.  149 ;  Ang.  &  Am.  on  Corp.,  Vict.,  c.  87,  which  was  amended  by  30 

§  67  ;  1  Wile,  on  Corp.   25 ;  1  Dill,  on  and  81  Vict.,c.  117,  and  34  and  85  Vict., 

Corp.  53.  c.  80,  which  relate  to  friendly  societies, 

^  i  Bl.  Com.  474 ;   1  Dill,  on  Corp.,  and  other    similar  associations ;  The 

§  15.  Life  Assurance  Societies  Act,  1870,  38 

'Id.  and  34  Vict.,  c.  61,  as  amended  by  84 

f  1  Bl.  Com.  473  ;  10  Co.    Rep.  29 ;  and  35  Vict.,  c.  58,  and  35  and  36  Vict., 

1  Roll.  Abr.  512.  c.  41 ;  The  Companies  Clauses  Consoli- 

^1  Bl.Com.478.   See,  alsojespecting  dation  Act,  8  and  9  Vict.,  c.  16;  and 

the  authority  of  the  crown  to  grant  The  Railways  Clauses  Consolidation 

charters  to  incorporate  towns,  General  Act,  8  and  9  Vict.,  c.  20. 

Municipal  Corp.  Act  of  England,  1835 ;  "  The  above  statutes  and  especially 

also,  Rutter  'o.  Chapman,  8  M.  &  W.  1 ;  the   first  two,    The  Companies    Acts 

Reg.  V.  Boucher,  3  Q.  B.  654  ;  Dill,  on  of    1862    and    1867,"    observes    Mr. 

Corp.,  §  16.  Brice,  '*  enable  persons  by  a  very  sim- 

General  statutes  have  been  enacted  pie  and  speedy  process  to  unite  them- 

in    England,   under    which    most    of  selves    into,    and    thereby    create    a 

the  corporations  are  now  instituted,  corporation  for  almost  any  and  every 

among  which  are  the  following :  purpose  of  life,  commercial  or  other- 

The  Companies  Act,  1862,  25  and  26  wise.     The  constitution  of  such  cor- 

Vict.,  c.    89  ;  and  The  Companies  Act,  poration,  its  objects  and  purposes,  its 

1867,  30  and  81  Vict.,c.  131,  which  re-  rights  and   powers,  and  those  of  its 

late  to  and  regulate  all    joint-stock  various  members,  will  be  determined 
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Ssa  14.  Corporations  at  oommon  law  and  by  prescription.  —  In  Eng- 
land corporations  exist,  also  by  what  is  termed  common  law,  and 
by  prescription.  Bnt  in  such  cases  a  grant  by  charter  of  the  king 
or  act  of  parliament  must  be  presumed.  Those  recognized  at 
common  law  are  such  as  have  continued  from  time  immemorial 
to  exercise  corporate  privileges,  but  whose  grant  or  charter  cannot 
be  found.  And  the  same  may  be  said  in  reference  to  corpora- 
tions by  prescription. 

Each  rests  upon  a  supposed  grant,  and  it  is  difficult  to  draw  any 
distinction  in  this  respect  between  them,  though  they  have  been 
frequently  thus  designated  and  distinguished.* 

In  this  country,  also,  presumptions  are  sometimes  made  in  favor 
of  the  incorporation  of  associations,  without  actual  proof  of  the 
same.  And  proof  of  the  existence  of  a  corporation  by  reputation 
has  been  allowed  from  user,  where  it  had  continued  to  act  as  such 
for  several  years,  but  the  original  act  of  incorporation  coidd 
not  be  found.*  And  it  has  been  held  in  this  country,  that  the 
exercise  of  corporate  powers  for  a  long  time  (twenty  years)  with- 
out objection,  and  with  the  knowledge  and  assent  of  the  legisla- 
ture of  the  State,  furnished  conclusive  evidence  of  a  charter,  or 


bj  the  instraments  drawn  up  —  the  asBodation,  are  bnt  mere  genercUia,  it 

memorandnm  and  articles  of  associa-  being  left  to  the  individoala  from  time 

tion — attbe  time  of  registration.  The  to  time  composing  the  association,  to 

a^s  themselves  contain  bat  little  upon  fix  and  prescribe  these  in  a  more  par- 

these  heads.     The  chief  specific  pro-  ticnlar  manner,  and  in  accordance  with 

Tisions  found   in  them  relate  to  the  the  exigencies  and  requirements  of 

formalities  and   other  circumstances  the  undertaking  in  whicn  they  propose 

connected  with    the    foundation  and  to  engage.    These  statutes  give  to  the 

the  dissolution,  voluntary  or  forced,  of  bodies  coming  within  their  purview 

the  oorporation,  and  with  the  assemb-  no  arbitrary  or  compulsory  power  of 

ling  periodically  of  the  members.    The  dealing  with  the  rignts,  pecuniary  or 

enactments  that  concern  the  workinfi^  proprietary,  of  others  than  their  own 

and  control  of   the  corporation,  and  members."      Green's    Brice's     Ultra 

the  rights  and  liabilities  of  the  share-  Vires,  24.    See,  also,  Buckley,  pp.  15, 

holders  and  other  matters  belonging  345. 
to  the  internal  management  of  the 

» 1  Bl.  Com.  473  ;  Dill,  on  Corp. ,  §  15  ;  487 ;  Barnes  «.  Barnes,  6  Vt.  388 ;  Lon- 

IKyd  on  Corp.  41,  42;  Ang.  &  Am.  donderry  c.  Andover,  28  id.  416  ;  Sher- 

on  Corp.,  §69;  2  Kent's  Com.   277;  win  v.  Bugbee,  16  id.  489;  Ryder  t>. 

Town  of  Pawlet  v.  Clark,  9  Cranch,  Railroad   Co.,  13   111.  523 ;   Highland 

293 ;  2  Inst.  330 ;  Bract.  1,  ch.  24,  f .  55 ;  Turnpike  Co.  v.  McKean,  10  Johns.  154 ; 

10  Co.  R.  33  ;  Ayliffe.  210.  Owings  v.  Speed.  5  Wheat.  420 ;  New 

^Dillingham  v.  Snow,  5  Mass.  547.  Boston  v.  Dumbarton,  15  N.  H.  201. 
See,  also,  Bassett  v.  Porter,  4  Cush. 
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cjonstitUted  a  corporation  by  prescription,  which  supposes  an  orig- 
inal grant/ 

Sec.  15.  How  created  in  this  country. —  In  this  country  corpo- 
rate rights  can  only  be  conferred  by  legislative  acts.'  According 
to  the  theory  of  our  government  the  sovereign  or  supreme  author- 
ity is  vested  in  congress  and  the  legislatures  of  the  various  states, 
each  having  its  proper  and  limited  sphere  of  action.  Hence  cor- 
porate franchises,  which  can  only  be  conferred  by  the  sovereign 
authority,  must  be  secured  by  either  an  act  of  congress  or  of  the 
legislature  of  the  state  where  the  corporation  is  to  be  created.* 
So,  a  legislature  may  provide  for  the  creation  of  an  indefinite 
number  of  corporations  in  one  act,  as  well  as  a  definite  number.* 
And  there  is  no  legal  difficulty  in  the  way  of  the  creation  of  a 
single  corporation  by  the  concurrent  action  of  the  legislatures  of 
two  or  more  states,  nor  of  the  creation  of  a  corporation,  where 
one  of  the  constituents  is  a  foreign  corporation.* 

Sec.  16.     Power    of  congress  to   create.  —  The    congress  of  the 

United  States  is  sovereign  in  respect  to  those  powers  conferred 
upon  it  by  the  constitution  of  the  general  government,  and  the 
legislatures  of  the  several  states  are  sovereign  in  respect  to  those 
powers  unless  prohibited  by  the  constitutions  of  the  respective  states 
or  in  conflict  with  the  federal  constitution.  On  general  principles 
it  is  evident  that  each  state  has  the  power  to  create  corporations 
.  or  make  general  laws  whereby  they  may  be  created,  (unless  ex- 
pressly prohibited  from  so  doing  by  constitutional  provisions,)  as 
incidental  to  their  sovereign  power  and  authority,  and  although 
not  particularly  enumerated  among  its  constitutional  powers. 
This  doctrine  was  settled,  after  much  discussion  and  consideration, 
by  our  courts  at  an  early  period  in  the  history  of  our  government ; 

»Bow«.AllenBtown,84N.H.351.  See,  'PrankUn  Bridge  Co.  v.  Wood.  14 

also,  Jameson  «.   People,  16  111.  257 ;  Ga.  80. 

People  V.  Maynard.  15  Mich.  463 ;  Rail-  *  Falconer  v.  Campbell,  2  McLean, 

road  Company  v.  Chenoa,  43  111.  209  ;  195. 

Virginia  City  f>.  Mining  Company,  2  *  Bishop  v.  Brainerd,  28  Conn.  289. 

Nev.  86  ;  Railroad  Co.  «.  Plumas  Co.,  The  life  of  a  private  corporation  dates 

37  Cal.  354.  from  the  time  it  commences   to  do 

"  1  Dill,  on  Corp. ,  §  17 ;  2  Kent's  Com.  business.    Hanna  v.  International  Pe- 

277  ;  United  States  Trust  Co.  v.  Brady,  troleum  Co.,  23  Ohip  St.  622. 
20  Barb.  119;    Pennsylvania,  etc.,  R. 
Co.  V.  Canal  Com.,  21  Penn.  St.  9. 
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and  those  early  decisions  have  been  followed,  not  only  by  the 
federal,  but  by  the  various  state  courts.  In  an  early  case  in  the 
sapreme  court  of  the  United  States,  in  reference  to  the  inciden- 
tal and  implied  powers  of  congress  to  create  corporations,  the 
court  said :  "  If  we  look  to  the  origin  of  corporations,  to  the 
manner  in  which  they  have  been  framed  in  that  government  from 
which  we  have  derived  most  of  our  legal  principles  and  ideas,  or 
the  uses  to  which  they  have  been  applied,  we  find  no  reason  to 
suppose  that  a  constitution  omitting,  and  wisely  omitting  to  enu- 
merate all  means  for  carrying  into  execution  the  great  powers 
vested  in  government,  ought  to  have  specified  this."  * 

Although  no  express  power  is  found  in  the  federal  constitution 
for  the  creation  of  corporations,  the  right  is  now  universally  re- 
cognized by  the  courts,  and  has  frequently  been  exercised  by 
congress,  not  only  by  special  and  general  statutes  for  the  creation 
of  national  banks  within  the  states,  but  also  for  the  creation  of 
corporations,  both  public  and  private,  in  the  several  territories  of 
the  Union-* 

SfC.  17.  Soveraign  authority  of  sUte  l^;iBUtures. — The  power  of 
legislatures  are  limited  only  by  state  constitutions.  The  legisla- 
tures of  the  several  states  have,  by  their  respective  constitutions, 
the  power  to  make  laws,  and  legislate  upon  all  subjects  pertaining 
to  the  public  benefit,  and  this,  in  the  absence  of  express  provisions 
on  the  subject,  carries  with  it,  by  implication,  the  right  to  use  all 
the  means  requisite  to  the  accomplishment  of  the  objects  of 
legislation,  consistent  with  the  purposes  for  which  the  govern- 
ment is  instituted,  and  with  the  st&te  and  national  constitutions. 
The  public  benefit  to  be  derived  is  the  consideration  on  the  part 
of  the  state  for  the  creation  of  private  corporations.  The  motive 
of  the  sovereign  creating  it  is  supposed  to  be  some  good  that  the 
public  will  derive  from  it."     This  advantage  has  been  considered 

» McCnlloch  V  Bank  of  Maryland,  4  Co.,  1  Dill.  (C.  C.)  814.     See,  also,  as  to 

Wheat.  421.    See,  also,  1  Ham.  Works,  National  Banks,  U.  S.  Rev.  Stat.  (1874) 

111.  p.  998. 

' See  ante,  §  15  ;  Dill,  on  Corp.,§  18 ;  »  Domat's  Civ.  L.  452 ;  1  Bl.Com.  467; 

McCulloch   V.   Bank   of  Maryland,  4  Dartmouth   College  v.  Woodward,   4 

Wheat.  316;  Oubprn  t?.  Bank  oi  U.  S.,  Wheat.  637  ;  Ang.  &  Am.  on  Corp.,  ch. 

9  id.  7S^ ;   Thomson  v.  Pacific  R.  Co.,  1 ;  Carrie's  Adm.  v.  Mut.  Ins.  Co.,  4  H. 

9  WaU.  579 ;  Pacific  B.  Co.  v.  Lhicoln  ft  M.  (Va.)  347. 
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sufficient  to  bring  their  creation,  by  the  legislatures,  within  the 
scope  of  their  general  powers  to  legislate  for  the  public  benefit, 
and  it  seems  now  to  be  universally  recognized.* 

Sec.  18.  Qeneral  statates  for  inoorporation.  —  It  is  undoubtedly 
the  true  public  policy,  to  provide  for  the  incorporation  of  corpo- 
rations, either  public  or  private,  by  general  statutes  enacted  for 
that  purpose.  Mr.  Dillon  alludes  to  this  policy  in  reference  to 
municipal  corporations ;  and  the  advantages  of  general  statutory 
enactments  in  relation  to  incorporations  for  municipal  purposes, 
would  be  equally  applicable  to  private  ones.  He  says :  "1.  It 
tends  to  prevent  favoritism  and  abuse  in  procuring  extraordinary 
grants  of  special  powers.  2.  It  secures  uniformity  of  rule  and 
construction.  3.  All  being  created  and  endowed  alike,  real  wants 
are  sooner  felt  and  provided  for,  and  real  grievances  sooner 
redressed."  * 

Governed  by  this  evident  public  policy,  the  legislatures  of  most 
of  the  states  have  passed  general  statutes  for  the  incorporation  of 
private  associations  for  all  the  various  objects  and  private  pur- 
poses to  which  the  talents  and  capital  of  the  citizen  may  be 
profitably  directed.  In  fact,  the  constitutions  of  many  states 
particularly  prohibit  special  acts  of  incorporation,  or  only  permit 
incorporations  under  general  laws.'  General  statutes  on  the  sub- 
ject of  incorporations  generally  prescribe  the  manner  in  which 
private  corporations  may  be  organized ;  the  business  to  be  con- 
ducted by  them ;  the  limit  of  the  liability  of  members ;  and,  in 
general,  the  powers,  privileges  and  immunities  intended  to  be 
conferred,  and  the  liabilities  imposed,  among  which  are  usually 
the  following :  1.  To  have  perpetual  succession ;  2.  To  sue  and 
be  sued  by  the  corporate  name ;  3.  To  have  a  common  seal  w^hich 

1  United  States  Trust  C!o.  «.  Brady,  «  1  Dill,  on  Mun.  Corp.,  §  20. 

20  Barb.  119;  1  Dill,  on  Corp.,  §  17;  'Const.  la.,  art.  8  (Leg.  Del).  §  80; 

Aug.  &  Am.  on  Corp.,  §  71;  Black  River,  Const.  Cal.,  art.  4,  ^  31 ;  Const.  N.  Y., 

etc.,  R.  Co.  V.  Barnard,  31  Barb.  258:  1846,  art.  3,  §  17.    If  the  constitution 

An  English  joint-stock  conipanj,hav-  prohibits  the  creation    except    under 

ing  powers  incident  to  a  corporation,  general  laws,  it  is  restrictive  in  the 

has  been  treated  as  a  corporation  in  strict  sense  of  the  term ;  and  no  pow- 

this  country,  although  an  act  of  par-  ers  can  be  granted  by  a  special  act. 

liament  declared  that  such  company  City  of  San  Francisco  v.  Spring  Valley 

should  not  be  treated  as  a  corporation.  Water  Works,  4S  Cal.  498. 
Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  566. 
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they  may  alter  at  pleasure ;  4.  To  render  the  interests  of  the 
stockholders  transferable ;  5.  To  exempt  the  private  property  of 
members  &om  liability  for  corporate  debts ;  6.  To  make  contracts, 
acquire  and  transfer  property,  possessing  the  same  powers  and 
rights^  and  subject  to  the  same  liabilities  in  those  respects  as 
private  individuals ;  7.  To  establish  by-laws  and  make  all  rules 
and  regulations  deemed  expedient  for  the  management  of  their 
affairs  in  accordance  with  law. 

These  powers  and  franchises  it  will  be  noticed  are  among  the 
common-law  incidents  of  corporations.  But  the  power  of  the 
legislature  is  supreme  in  this  respect,  and  there  can  be  no  doubt 
of  its  right  to  extend  or  limit  the  common-law  rights  of  corpora- 
tions, or  prohibit  them  altogether.  The  mode  of  organizing 
private  corporations  for  pecuniary  gain  under  these  general  statu- 
tory provisions  is,  as  we  have  observed,  provided  for,  and  directed 
by  them.  Parties  desiring  to  become  incorporated  are  usually 
required,  preliminary  thereto,  to  subscribe  certain  articles  of 
association,  containing  generally  the  following  items,  or  some  of 
them,  to  wit :  — 

The  name  of  the  corporation,  and  the  principal  place  of  trans- 
acting business ;  the  general  nature  of  the  business  to  be  trans- 
acted ;  the  amount  of  the  capital  stock  authorized  and  the  times 
and  conditions  of  payment ;  the  time  of  the  commencement  and 
termination  of  the  corporation ;  by  what  officers  or  persons  its 
affairs  are  to  be  conducted,  and  the  times  at  which  they  will  be 
elected ;  and  the  highest  amount  of  indebtedness  to  which  it  is  at 
any  time  to  subject  itself.  Other  things  may  be  required,  but 
Aese  items  will  perhaps  cover  the  general  requirements  of  such 
articles  by  the  statutes.  These  articles  are  also  usually  required 
to  be  recorded  in  some  public  office,  and  some  notice  of  the  same, 
in  some  manner,  publicly  given.  And  they  not  only  frequently 
provide  for  the  punishment  of  the  corporators  guilty  of  fraud  in 
the  organization  and  management  of  the  same,  but  subject  them 
to  personal  liability  therefor.* 

*  Code  Iowa,  tit.  Corp. ,  183 ;  Mass.  St.  personal  liability  of  members  or  Htock- 
1870.  cb.  334 ;  statute  1873,  173 ;  1874 ;  holders  of  corporations  in  the  various 
ch.  2ld,  1S5, 349.    On  the  sabject  of  the    States,  see  poai,  g  76,  note  8. 
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Sec.  19.  The  national  banking  law.— The  act  of  congress,  provid- 
ing for  the  association  and  incorporation  of  persons  for  the  carry- 
ing on  of  the  business  of  banking,  provides  that  they  shall  con- 
sist of  not  less  than  five  persons,  who  are  required,  as  a  preliminary 
step  to  incorporation,  to  sign  articles  of  association,  which  must 
specify  in  general  teims  the  object  for  which  the  association  is 
formed,  and  may  contain  any  other  provisions  not  inconsistent 
with  law,  which  the  association  ihay  think  fit  to  adopt  for  the 
regulation  of  its  business,  and  the  manageiiient  of  its  aflfaii-s ;  and 
they  are  required  to  be  signed  by  the  persons  uniting  to  f omi  the 
association,  and  a  copy  of  them  is  required  to  be  filed  in  the  office 
of  the  comptroller  of  the  currency/ 

^Act  June  8, 1864,  cb.  t06,  §  5.  v.  18.  a  body  corporate,  and  as  sucb  and  in 

Par.  100 ;  Rev.  Stat.  (1874)  p.  998,  tit.  tbe  name  designated  in  the  organiza- 

62,  §  5183.     Tbis  act  farther  provides:  tion  certificate  it  shall  have  power : 

Sec.  5134.    Tbe  persons  uniting  to  First.  To  adopt  and  use  a  corporate 

form  such  an  asfiociation  shall  under  seal. 

their  bands  make  an  organization  cer-  Second.     To    have    succession    for 

tificate,  which  shall  specifically  state :  the  period  of   twenty  years  from  its 

First.  The  name  assumt'd  by  such  organization,  unless  it  is  sooner  dis- 

association  ;  which  name  shall  be  sub-  solved  according  to  the  provisions  of 

ject  to  the  approval  of  the  comptrol-  its  articles  of  association,  or  by  the  act 

ler  of  the  currency.  of  its  shareholders  owning  two-thirds 

Second.  The  place  where  its  opera-  of  its  stock,  or  unless  its  franchises 

tions  of  discount  and  deposit  are   to  become  forfeited  by  some  violation  of 

be  carried  on,  designating  the  state,  law. 

territory  or  district,  and  tbe  particular  Third.  To  make  contracts, 
county,  and  city,  town  or  village.  Fourth.  To   sue  and  be  sued,  corn- 
Third.  The  amoant  of  capital  stock  plain  and  defend,  in  any  court  of  law 
and    number  of   shares   into    which  and  equity,  as  fully  as  natural  per- 
the  same  is  to  be  divided.  sons. 

Fourth.  The  names  and  places  of  Fifth.  To  elect  or  appoint  directors, 
residence  of  the  shareholders  and  and  by  its  board  of  directors  to  appoint 
number  of  shares  held  by  each  of  a  president,  vice-president,  cashier  and 
them.  otlier  officers,  define  their  duties,  re- 
Fifth.  The  fact  that  the  certificate  quire  bonds  of  them  and  fix  the  pen- 
is made  to  enable  such  persons  to  alty  thereof,  dismiss  such  officers  or 
avail  themselves  of  the  advantages  any  of  them  at  pleasure,  and  appoint 
of  this  title.  others  to  fill  their  places. 

Sec.  5135.  The  organization  certifi-  Sixth.  To  prescribe,  by  its  board  of 

cate  shall  be  acknowledged  before  a  directors,   by-laws,    not    inconsistent 

j  udge  of  some  court  of  record,  or  notary  with  law,  regulating  the  manner  in 

public;  and  shall  be,  together  with  the  which  its  stock  shall  be  transferred, 

acknowledgment  thereof,  authenticat-  its  general   business  conducted,  and 

ed  by  tbe  seal  of  such  court  or  notary,  the   privileges  granted  to  it  by  law 

transmitted  to  the  comptroller  of  the  exercised  and  enjoined, 

currency,  who  shall  record  and  care-  Seventh.  To  exercise  by  its  board 

fully  preserve  the  same  in  his  office,  of  directors  or  duly  authorized  offi- 

Sec.  5186.  Upon  duly  making  and  cers  or    agents,   subject   to   law,  all 

filing  articles  of  association  and  an  or-  such  incidental    powers  as  shall   be 

ganization  certificate  the   association  necessary  to  carry  on  the  business  of 

shall  become  as  from  the  date  of  the  banking ;  by  discounting  and  negotiat- 

execution  of  its  organization  certificate  ing  promissory  notesi  drafts,  bills  of 
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Sec.  20.   Of  tho  power  to  delegate  authority  to  create  a  corporation. — 

Although  it  was  formerly  held  ia  England  that  the  act  of  incor- 
poration must  be  the  immediate  act  of  the  sovereign  authority, 
yet  the  law  seems  now  well  settled  there,  that  the  king  may  give 
a  general  authority  to  some  other  person  to  create  them,  on  the 
principle  that,  qui  f  cunt  per  cil.ium  facit  jper  se.^  For  instance,  it 
lias  been  held  that  the  chancellor  of  the  university  of  Oxford  is 
authorized  to  grant  corporate  privileges  by  virtue  of  the  royal 
authority  conferred  upon  him,  and  that  by  virtue  of  such  author- 
ity  he  may  create  incorporated  companies  of  tradesmen  ;  but  this 
is  upon  the  theory,  after  all,  that  the  king  creates.* 

Sec.  21.  Of  the  power  of  territorial  legislatnret  to  create> —  It  is 
evident  that  the  various  legislatures  of  our  territories,  under  the 
general  legislative  authority  conferred  by  congress,  may  create 
corporations  as  incident  to  the  authority  possessed  by  them,  sub- 
ject, however,  to  the  provisions  of  the  acts  of  congress  conferring 
this  authority.  In  such  cases  the  sovereign  authority  of  the 
United  States,  or  of  congress  as  the  representative  of  it,  is  con- 
ferred upon  the  legislature  of  the  territory,  and  the  territorial 
authority  in  this  respect  is  supreme. 

It  is  now,  however,  expressly  provided  by  an  act  of  congress, 
that  "the   legislative  assemblies  of  the  several  territories  shall 

exchange  and  other  e  vide  ores  of  debt ;  for  its  immediate  accommodation  in 

by  receiving  deposits  ;  by  buying  and  the  transaction  of  its  basiness. 

eeUing  exchange,  coin,  and  ball  ion  ;  Second.  Snch  as  shall  be  mortgaged 

by  loaoing  monej  on  personal  security;  to  it  in  good  faith  by  way  of  secuj^ty 

and  by  obtaining,  issuing,  and  circulat-  for  debts  previously  contracted, 

iog  notes  according  to  the  provisions  Third.  Such  as   shall  be  conveyed 

of  this  title.     But  no  association  shall  to  it  in  satisfaction  of  debts  previously 

transact  any  business  except  snch  as  is  contracted  in  the  course  of  its  dealing^, 

incidental  and  necessarily  preliminary  Fourth.  Such  as  it  shall  purchase  at 

to  itfl  organization,  until  it-  has  been  sales,  under   judgments,  decrees,  or 

authorized  by  the  comptrolltT  of  the  mortgages  held  by  the  association,  or 

currency  to  commence  the  business  of  shall  purchase  to  secure  debts  due  it. 

banlLing.  But  no  such  association   shall    hold 

Sec.  5137.  A    national  banking  as-  such  real  estate  under  mortgage,  or 

sociation  may   purchase,    hold,    and  the   title  and  possession  of  any  n^al 

convey  real  estate  for  the  following  estate  purchased  to  secure  any  debts 

purposes,  and  for  no  others  :  due  to  it  for  a  longer  period  than  five 

First.  Such  as  shall  be  necessary  years. 

*  1  Kyd  on  Corp.  50 ;  1  61.  Com.  478.  dick  v.  Amelin,  1  Mo.  5 ;  Mayor,  etc.,  «. 

'  1  Bl.  Com.  478.  See,  also,  8  Wills.,  §  Shelton,  etc.,  Bank  ;  1  Head,  80 ;  Vance 

40&;St.  Mary's  Church,  7  S.  &  R.  517;  «.  Farmers',  etc.,  1  Blackf.  24. 
State  9.  Armstrong,  8  Sneed,6d4;  Rid- 
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not  grant  private  charters  or  special  privileges,  but  may,  by  gen- 
eral incorporation  acts,  permit  persons  to  associate  themselves  to- 
gether as  bodies  corporate,  for  rainmg,  manufacturing  and  other 
industrial  pursuits,  or  the  construction  or  operation  of  railroads, 
irrigating  ditches,  and  the  colonization  and  improvement  of  lands 
in  connection  therewith,  or  for  colleges,  churches,  libraries,  or  any 
benevolent,  charitable  or  scientific  association."  * 

If,  by  virtue  of  any  special  or  general  act  of  such  territorial 
legislature,  a  corporation  is  created  or  organized,  it  could  not  be 
affected  in  respect  to  its  corporate  rights  by  the  subsequent  adop- 
tion of  a  State  constitution,  or  by  any  change  made  by  subsequent 
acts  of  the  legislature  thereunder  in  relation  to  incorporations,' 

Sec.    22.     Oorporations  by  prescription  in  this  country. — We  have 

already  referred  to  the  existence  of  corporations  by  prescription 
in  England,  and  shown  that  even  in  this  country  the  same  doc- 
trine has  been  recognized  in  reference  to  corporate  existence.'  The 
English  doctrine  has  been  recognized  in  relation  to  a  class  of  cor- 
porations now  very  limited  in  this  country,  where  the  corporate 
rights  were  conferred .  previous  to  our  independence.  The  com- 
mon law  of  England  at  that  time  became  a  part  of  our  inheritance, 
and  corporations  then  existing  here,  with  all  their  common-law 
incidents,  continued  to  exist,  and  were  not  affected  by  the  new 
organization  and  establishment  of  our  government.  At  that 
•  time  the  English  church  establishment  existed  in  this  country, 
carrying  with  it  those  corporate  rights  of  the  parsons  thereof  to 
take  in  succession,  and  securing  to  him  and  other  officers  of  the 
church  all  the  common-law  corporate  rights  pertaining  to  them. 
If  before  the  Revolution  an  Episcopal  church  was  duly  estab- 
lished, the  parson  was  by  the  common  law  entitled  to  the  glebe, 
ju7*e  ecdesioRj  and  was  capable  of  transmitting  the  inheritance; 
and  such  corporations  have  been  recognized  by  our  courts  since 
the  establishment  of  our  government.*  Where  a  parish  had  acted 
as  a  corporation  for  more  than  forty  years  it  was  held  proper  to 

'  Rev.  Stat.  U.  S.  (1874)  tit.  23,  ch.  1 ;        »  Ante,  §  13 ;  2  Kent's  Com.  277. 
tit.  Territories,  p.  333,  §  1889.  *  Town  of  Pawlet «.  Clark,  9  Cranch, 

•  Vincennes  University  «.  Indiana,    294  ;  Terrett  c.  Taylor,  id.  43. 
14  How.  268;  Myers  «.  Bank,  20  Ohio, 
288. 
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show  its  corporate  existence  by  reputation/  And  where  for  thirty 
yeare  a  town  had  exercised  corporate  privileges,  it  was  permitted 
to  show  this  by  parol  as  tending  to  prove  that  it  had  been  duly 
incorporated  with  the  ordinary  powers  of  incorporated  towns." 

On  the  subject  of  the  continuance  of  corporate  rights  existing 
iu  this  country  at  the  time  of  the  establishment  of  our  independ- 
eace,  Mr.  Keut  observes :  "  There  are,  however,  several  of  the 
corporations  now  existing  in  this  country,  civil,  religious  and 
eleemosynary,  which  owed  their  origin  to  the  crown  and  under 
the  colonial  administration.  Those  charters  granted  prior  to  the 
Revolution  were  upheld  either  by  express  provision  in  the  consti- 
tutions of  the  states,  or  by  general  principles  of  public  and  com- 
mon law,  of  universal  reception ;  and  they  were  preserved  from 
forfeiture  by  reason  of  any  nonuser  or  misuser  of  their  powers 
daring  the  disorders  which  necessarily  attended  the  Revolu- 
tion." " 

The  recognition  of  corporations  by  prescription  is  from  the 
reasonable  presumption,  that  as  they  have  been  recognized  and 
suffered  to  exist  for  a  long  time  they  were  originally  lawfully 
created.  In  England  the  doctrine  is  more  important  than  in  this 
country,  where  our  existence  as  a  nation  is  comparatively  short, 
where  corporations  are  all  created  by  legislative  aots,  and  there 
are  few  occasions  for  the  application  of  it  to  corporate  claims. 

Sec.  23.      Foreign   JointHrtock  companies  may  be  corporations.  —  In 

a  recent  case  in  this  country,  an  English  joint-stock  company,  hav- 
ing the  incidents  and  powers  of  a  corporation  at  common  law,  was 
held  to  be  a  corporation,  although  acts  of  parliament,  in  accord- 
ance with  a  local  policy,  declared  that  it  should  not  be  so  held. 
The  company  was  organized  .under  the  laws  of  Great  Britain, 
for  the  purpose  of  conducting  the  business  of  insurance  under  a 
certain  deed  of*  settlement,  legalized  and  enlarged  by  acts  of  par- 
liament, and  by  virtue  of  such  deed  and  such  acts  possessing  the 
following  characteristics  and  powers :  1.  A  distinctive  and  artifi- 
cial name,  by  which   it   could   make  contracts ;    2.  A  statutory 

'  DeUmgham  v.  Snow,  7  Mass.  547.    Hart,  1  C.  &  P.  113.  See,  also,  1  Dill,  on 
'  HagerstowTi  Turn.  Co.  «.  Creeger,    Corp.,  §  17  ;  ante,  §  14. 
5  H.  &  J.  (Ind.)  122 ;  Shrewsbury  u.        »  2  Kent's  Com.  ^76. 
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authority  to  sue  and  be  sued  in  the  name  of  its  officers  as  the 
representatives  of  the  whole  body ;  3.  Perpetual  succession  by 
the  transfer  and  transmission  of  the  shares  of  its  capital  stock, 
when  new  members  were  introduced  in  the  place  of  those  who  died 
or  sold  out ;  4.  An  existence  as  an  entity  apart  from  the  share- 
holders, which  enabling  it  to  sue  its  stockholders  and  be  sued  by 
them.  A  statute  of  Massachusetts,  where  the  company  was  tran- 
sacting business,  imposes  upon  "  each  fire,  marine,  and  each  fire 
and  marine  insurance  company,  incorporated  or  associated  under 
the  laws  of  any  government  or  state,  other  than  one  of  the  United 
States,  a  tax  of  four  per  cent  upon  all  premiums  charged  or 
received  on  contracts  made  in  this  commonwealth  tor  insurance 
of  property."  The  same  statute  imposes  a  tax  of  but  two  per 
cent  upon  such  premiums  when  the  company  is  incorporated 
under  the  laws  of  any  one  of  the  United  States  other  than  Mass- 
achusetts; and  upon  such  companies  incorporated  by  itself  in 
Massachusetts  only  one  per  cent,  while  no  tax  is  imposed  by  the 
laws  of  the  State  upon  the  business  of  insurances  transacted  by 
any  natural  persons,  citizens  of  the  same.  The  company  failed 
to  pay  the  tax  prescribed  by  the  statute,  and  the  State  filed  a  bill 
in  the  proper  court  to  enforce  the  payment  of  the  same  or  the 
suspension  of  the  business  of  the  company.  In  defense  the  com- 
pany claimed  that  it  was  not  incorporated  at  all,  but  was  merely 
an  association  under  the  laws  of  Great  Britain,  having  the  legal 
character  of  a  partnership ;  and  that  it  could  not  be  taxed  as  a 
"  company  incorporated  under  the  laws  of  any  government  or 
state  other  than  one  of  the  United  States ; "  that  the  character  of 
the  association  must  be  determined  by  the  laws  of  Great  BritAin ; 
that  under  those  laws  the  association  was  a  mere  partnership  of  a 
large  number  of  persons,  having  certain  privileges  granted  by 
statute ;  that  these  privileges  cannot  be  enjoyed  in  this  country  ; 
that  they  relate  to  remedies ;  that  the  acts  of  parliament  are  in- 
operative beyond  the  limits  of  the  jurisdiction  of  the  courts  of 
Great  Britain ;  that  the  right  to  be  sued  in  the  names  of  its  offi- 
cers is  of  no  avail  in  this  country  ;  and  that  the  English  author- 
ities show  that  the  association  is  not  a  corporation.  *     On  the 

^  Harrison  v.  Simmons*  4  M.  ft  W.     704 ;    Van  Sandau  v.  Moore,   1   Ruas. 
510;    Bartlett  v.  Pentland,  1  B.  ft  Ad.    441 ;  Cape's  Ez'rs,  2  De  Oez,  Macn.  ft 
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other  side  it  was  claimed  that  this  association  was,  by  acts  of  par- 
liament, clothed  with  all  the  characteristics  of  a  corporation ;  and 
that  its  legal  character  ceold  not  be  changed  by  calling  it  some- 
thing else. 

On  the  final  hearing  of  this  case  the  company  was  enjoined 
from  the  further  prosecution  of  its  business  until  the  taxes  found 
due  should  be  paid.  And  the  supreme  court  of  the  United  States, 
to  which  the  case  was  taken,  afiirmed  this  judgment.  Justice 
Mtij.kk,  in  delivering  the  opinion  of  the  court,  remarks :  "  The 
banking  business  of  the  states  of  the  Union  is  now  conducted 
chiefly  by  corporations  organized  under  a  general  law  of  congress, 
and  it  is  believed,  that  in  all  .the  states,  the  articles  of  association 
of  this  oonipany  would,  if  adopted  with  the  usual  formalities, 
constitute  it  a  corporation  under  their  general  laws,  or  it  would 
become  so  by  such  legislative  ratification  as  is  given  by  the  acts  of 
parliament  we  have  mentioned.  To  this  view  it  is  objected  that 
the  association  is  nothing  but  a  partnership,  because  its  members 
are  liable  individually  for  the  debts  of  the  company.  But,  how- 
ever the  law  on  this  subject  may  be  held  in  England,  it  is  quite 
certain  that  the  principle  of  personal  liability  of  the  shareholders 
attaches  to  a  very  large  portion  of  the  corporations  of  this  country, 
and  it  is  a  principle  which  has  warm  advocates  for  its  universal 
application  when  the  organization  is  for  pecuniary  gain.  So,  also, 
it  is  said  that  the  fact  that  there  is  no  provision,  either  in  the 
deed  of  settlement  or  the  act  of  parliament,  for  the  company 
felling  or  being  sued  in  its  artificial  name  forbids  the  corporate 
idea.  But  we  see  no  real  distinction,  in  this  respect,  between  the 
act  of  parliament,  which  authorizes  suits  in  the  name  of  the 
Liverpool  and  London  Fire  and  Life  Insurance  Company,  and 
that  which  authorized  suit  against  that  company  in  the  name  ot 
its  principal  officer.  If  it  can  contract  in  the  artificial  name  and 
sue  and  be  sued  in  the  name  of  its  officers  on  those  contracts,  it 
is  in  effect  the  same,  for  process  would  have  to  be  served  on  some 
such  officer,  even  if  the  suit  were  in  such  artificial  name.  It  is 
also  urged  that  the  several  acts  of  parliament  we  have  mentioned 
expressly  declare  that  they  shall  not  be  held  to  constitute  the 

0.  5fl2;    Maybew'8   case,  5  id.  502;    tJ.  Pennell,  2  H.  of  L.  C.  497. 
BIftkelejr'B  Ex'rs,  13  Beav.  138 ;  Barnes 
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corporate  body  a  corporation.  But  whatever  may  be  the  effect 
of  such  a  declaration  in  the  courts  of  that  country,  it  cannot  alter 
the  essential  nature  of  a  corporation  or  prevent  the  courts  of 
another  jurisdiction  firom  inquiring  into  its  true  character,  when- 
ever that  may  come  in  issue.  It  appears  to  have  been  the  policy 
of  the  English  law  to  attach  certain  consequences  to  incorporated 
bodies,  which  rendered  it  desirable  that  such  associations  as  these 
should  not  become,  technically,  corporations.  Such  local  policy 
can  have  no  place  here  in  determining  whether  an  association, 
whose  powers  are  ascertained  and  its  privileges  conferred  by  law, 
is  an  incorporated  body.  The  question  before  us  is,  whether  an 
association,  such  as  the  one  we  are  considering,  in  attempting  to 
carry  on  its  business  in  a  manner  which  requires  corporate  powere 
under  legislative  sanction,  can  claim,  in  a  jurisdiction  foreign  to 
the  one  which  gave  those  powers,  that  it  is  only  a  partnership  of 
individuals.  We  have  no  hesitation  in  holding  that,  as  the  law 
of  corporations  is  understood  in  this  country,  this  association  is  a 
corporation,  and  that  the  law  of  Massachusetts,  which  only  per- 
mits it  to  exercise  its  corporate  function  in  that  state,  on  the  con- 
dition of  a  payment  of  a  specific  tax,  is  no  violation  of  the 
federal  constitution,  or  of  any  treaty  protected  by  said  con- 
stitution." ' 

Seo.  24.  The  corporate  name*  —  In  whatever  manner  a  corpora- 
tion is  created,  it  is  necessary  that  it  be  designated  by  a  particu- 
lar name.  If  it  is  created  by  charter  or  special  legislative  act,  the 
name  is  necessarily  given,  "  for  the  name  is  as  it  were  the  very 
being  of  the  constitution,  without  which  they  could  not  perform 
their  corporate  acts,  for  it  is  nobody  to  plead  and  be  impleaded, 
to  take  and  give,  until  it  hath  gotten  a  name."  '  The  name  of  a 
corporation  is  the  name  of  its  baptism.  Blackstone  observes : 
"  Where  a  corporation  is  erected  a  name  must  be  given  to  it,  and 
by  that  name  it  must  sue  and  be  sued,  and  do  all  legal  acts, 
though  a  minute  variation  therein  is  not  material.  Such  name  is 
the  very  being  of  its  constitution,  and  through  it  the  will  of  the 
king  that  erects  the  corporation  is  expressed,  and  the  name  is  the 

'  Liverpool   Insurance  Company  v.     WaU.   566.      See,  also,  Paul   v.   Vir- 
The    Commonwealth    of      Mass.,    10    ginia,  8  id.  168 

'  Bac.  Abr.,  tit.  Corp.  C. 
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knot  of  its  combination,  without  which  it  could  not  perfonn  its 
corporate  functions."  *  It  is  not  only  essential  that  it  should  have 
a  particular  name  to  distinguish  it  from  other  corporations,  but 
also  by  which  it  may  contract,  and  grant  and  receive  property, 
and  sue  and  be  sued.' 

If  a  corporation  is  organized  under  general  statutory  provisions, 
it  is  usually  provided  that  it  shall  have  some  name,  as  well  as  a 
location,  and  by  such  name  only  can  it  exercise  the  corporate  func- 
tions; and  the  name  given  by  the  charter  or  special  act,  or 
assumed  under  general  laws,  cannot  be  changed  by  corporate 
action.'  But  where  the  constitution  prohibits  the  creation  of  cor- 
porations by  special  enactments,  this  does  not  prohibit  the  chang- 
ing of  the  name  of  a  corporation  by  such  legislation.  In  a  recent 
case  in  California  involving  this  question  it  was  held,  tliat  the 
mere  changing  of  the  name  of  a  corporation  was  not  the  creation 
of  a  corporation  in  the  sense  of  the  constitution  ;  that  it  was  no 
more  the  creation  of  a  corporation  than  the  changing  of  the  name 
of  a  natural  person  is  the  begetting  of  a  natural  person,  and  that 
a  change  of  name  is  not  a  change  of  being.* 

»  Per  Sir  Ed.  Cooke,  10  Rep.  28;  1  T.WaU.  1.    In  a  recent  case  in  Ten- 
BL    Com.  474.     "Every   corporation  nessee  it  was  held  that   a  court  of 
shoald    have    a    name    by   which   it  equity    may,    upon    objection    being 
should    be    known    as    grantor    and  made  to  the  organization  of  a  corpora- 
grantee,  and  to  sue  and  be  sued,  and  tion  by  a  specific  name,  on  the  ground 
do  all  legal  acts.    Such  name  is  the  that  anot|ier  corporation  has  already 
Terr  being  of    its  constitution,    the  adopted  the  proposed  name,  or  one  bo 
*  knot    of    its    combination/   without  near  like  it  as  to  lead  to  confusion,  re- 
which  it  could  not  perform  its  corpor-  quires  a  sufficient  modification  of  it  as 
ate  functions."   Ang.  &  Am.  on  Corp.,  to    obviate  the    objection.    Ex  parte 
%  99 ;  Smith's  Mer.  Law,  133.  Walker,  1  Tenn.  Ch. 97.  See, also, New. 
*  1  Dill,  on  Corp.,  §  117 ;  Walker  on  by  v.  Oregon,  etc.,  R.  Co.,  Deady,  609 ; 
Am.  Law,  224.  Hohnes  c.  Holmes  Man.  Co.,  37  Conn. 
« 1  Dill,  on  Corp.,  §§  119,  120  ;  Ang.  273:  Ang.  &  Am.  on  Corp.,  i^g  117  to 
k  Am.  on  Corp.,  §  102.   **  Partnerships  123.    As  to  the  sufficiency  of  a  name 
aod  simply  joint-stock    trading   com-  under  the  Indiana  statute  of  May  12, 
panies  may  be  at  liberty  to  change  1852,  see  Piper  v.  Rhodes,  82  Ind.  69. 
their  name  or  style,  yet  after  a  com-  A  corporation  may  acquire  a  name  by 
panj  has  been  incorporated  by  a  name  usage.     Smith  v.  Plank  Road  Co.,  30 
Bet  forth  in  the  act  of  incorporation,  Ala.  650.     A  mere  change  of  name  by 
Bach  incorporated  company  has  not  the  the    legislature    does    not  affect  the 
right  nor  the    power  to  change   its  rights  of  third  persons.    Rosenthal  v. 
name."  Id.;  Regina  n.  Registrar,  etc.,  Madison,  etc.,  R.  Co.,  10  Ind.  359.     A 
10  Ad.  k  El.  (N.  S.)  839.  corporation    may   be  known  by  one 
^Pacific  Bank  17.  i^e  Roe,  37Cal.  538;  name    by    prescription    and    one    by 
Wile,  on  Corp.  34 ;   Episcopal  Society  grant ;  but  where  there  is  more  than 
V.  Episcopal  Church,  1  Pick.  372.     A  one  grant  the  last  grant  will  take  the 
change  of  name  does  not  necessarily  place  of  the  others.     1  Dill .  on  Corp. 
involre  a  change  of  the  identity  of  the  117;  Knight  i).  Wells,  I  Ld.   Ravm. 
eorporation.     &irard  9.  Philadelphia,  80 ;  Physicians  'o.  Salmon,  3  Salk.  i02; 
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collective  body  of  men  cannot  be  a  corporation,  such  as  the  power 
of  suing  and  being  sued,  and  to  take  and  grant  property ;  though 
powers  are,  in  general,  expressly  given." '  And  if  the  name 
should  be  omitted  in  the  charter,  still,  if  from  its  language,  or  the 
nature  of  the  thing  granted,  this  could  be  ascertained,  it  would 
be  sufficient  to  constitute  a  corporation,  by  the  name  thus  indi- 
cated.' And  where  an  act  of  the  legislature  of  Arkansas  merely 
provided  that  a  bank  should  be  established,  without  other  incor- 
porating words,  but  it  also  provided  for  a  certain  nmnber  of 
directors,  and  the  usual  banking  powers  were  conferred  upon 
chem,  it  was  held  that  the  directory  was  incorporated  by  implica- 
tion, and  that  they  possessed  the  ordinary  powers  of  a  corporate 
body.'  It  may  be  affirmed  as  a  general  principle  that  where 
rights,  franchises  and  powers  are  granted  by  a  competent  author- 
ity to  a  body  or  association  of  persons,  and  the  exercise  of  these 
cannot  be  enjoyed,  unless  they  are  considered  as  a  corporate  body, 
they  will  be  considered  as  such  by  implication,  although  no  cor- 
porate powers  are  expressly  granted.* 

Sec.  27.  Oommon-law  Inoide&ts  of  a  corporation.  —  The  coumion- 
law  incidents  of  a  corporation  are  perpetual  succession ;  and  the 
right  to  sue  and  be  sued  in  the  corporate  name ;  to  plead  and  be 
impleaded  ;  to  grant  and  receive  property;  to  purchase  lands  and 
hold  them  for  the  benefit  of  themselves  and  their  successors ;  to 

^  1  Kyd  on  Corp.  63.     See,  also,  Case  ft  How.  182.    The  construction  of  the 

of  the  Borough  of  Yarmouth,  2  B.  &  O.  charter  must  be  such  as  would  best 

292  ;  Poor,  etc.,  v.  Sears,  22  Pick.  122 ;  carry  into  effect  the  will  of  the  legia- 

1  Dill,  on  Corp.,  §  21.  lature.    Chesapeake,  etc.,  Canal  Co.  p. 
« Trustees,  etc.,  v.  Parks,  10  Me.  441 ;  Key,  8  Cranch  (C.  C),  599.  The  contract 

School  Com'rs  v.    Dean,  2    Stew.   &  between  the  government  and  a  corpo- 

Port.  (Ala.)  190.  ration  created  by  its  charter,  is  to  be 

'  Mahony  v.   Bank  of  Arkansas,  4  construed  upon  the  same  principles 

Ark.  620;  Murphy «.  Bank  of  Arkansas,  which  apply  to  contracts  between  in- 

2  Engl. (Ark.)  57;  Woodruffs.  Attorney-  dividuals.  State  v.  Noyes, 47  Me.  189. 
General,  3  id.  286  ;  1  Kyd  on  Corp.  63 ;  But  where  the  rights  of  individuals. 
Falconer  v.  Campbell,  2  McLean  (C.  in  the  lawful  enjoyment  of  their  prop- 
C),  195.  erty,  is  involved,  in  the  determination 

*  Stebbins  «.  Jennings,  18  Pick.  187 ;  of  corporate  claims,  the  rights  of  cor- 

Commonwealth  v.  Westchester  R.  R.  porations  under  their  charters  are  not 

Co.,  8  Grant's  (Penn.)  Cas.  200 ;    New  to  be  extended  by  implication.     Au- 

Boston   V.  Dunbarton,  15  N.  H.  201.  bum,  etc.,   R.  R.  Co.  tj.  Douglass,  9 

But  a  corporation  created  by  statute  N.  Y.  444.    See,  also.  Bank  of  Penn- 

can  exercise  no  powers  except  those  sylvania  v.  Commonwealth,  19  Penn. 

expressly  given  or  necessarily  implied.  St.  144. 
Perrine  v.  Chesapeake,  etc., Canal  Co.. 
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have  a  common  seal ;  and  to  make  by-laws  for  the  regulation  and 
goYemment  of  the  a£[au*s  of  the  corporation.* 

Seo.  28.  Acceptance  of  the  grant  —  The  acceptance  of  the  char- 
ter or  act,  or  the  provisions  of  the  general  statutes  providing  for 
incorporation,  is  necessary  in  order  to  create  a  private  corporation. 
In  this  respect  a  private  corporation  differs  from  a  public  one,  as 
we  shall  hereafter  more  particularly  notice.'  A  charter  or  legis- 
lative act  of  incorporation  is  usually  a  mere  ofEer  or  tender  of  the 
corporate  privileges  contained  in  it,  or  if  no  privileges  are  speci- 
fied, then  of  the  common-law  powers  and  immunities,  and  the 
common-law  incidents  of  corporations.  The  sovereign  authority 
cannot  compel  persons  to  become  a  private  corporation.  They 
can  only  become  such  by  their  voluntary  consent.  But  this  con- 
sent, as  we  shall  have  occasion  hereafter  to  consider,  may  be  in- 
ferred from  their  acts.*  A  charter  or  act  of  incorporation,  for 
private  purposes  and  personal  objects,  if  accepted,  becomes  a  con- 
tract between  the  parties  accepting  and  the  state,  and  an  offer  of 
corporate  privileges,  on  the  one  side,  must  be  accepted  on  the 
other,  in  order  to  give  the  contract  full  force  and  virtue. 

This  doctrine  is  established  by  the  uniform  current  of  decisions 
of  courts  of  highest  authority,  not  only  in  this  country  but  in 
England. 

In  the  famous  Dartmouth  college  case,  the  court  say :  "  Dr. 
Wheelock,  acting  for  himself,  and  for  those  who,  at  his  solicitation, 
bad  made  contributions  to  his  school,  applied  for  this  charter,  as 
the  instrument  which  should  enable  him  and  them  to  perpetuate 
their  benevolent  institution.      It  was  granted.      An   artificial 

^  1  Bl.   Com.   475 ;  2   Kent's   Com.  which    munt  be  shown  by  matter  of 

277;  Kyd  on  Corp.  13,  69,  70.  record."    DiU.  on  Corp.,  §  15. 

'  See  poH,  eh.  3:  Mr.  Dillon  ob-  »  2  Kent's  Com.  277 ;  Charles  River 
serves :  "  The  king  cannot  incorporate  Bridge  v.  Warren  Bridge,  7  Pick.  344 ; 
a  body  of  men  without  their  assent.  Bank  of  United  States  v.  Dandridge, 
Until  his  charter  has  been  accepted,  it  12  Wheat.  70.  See,  also,  Goddard  v. 
is  inoperative.  When  once  accepted,  Pratt,  16  Pick.  412 ;  Green  v.  Sey- 
tlie  acceptance  is  irrevocable.  The  ac-  mour.  3  Sandf.  Ch.  285 ;  York  & 
ceptanoe  must  be  by  those  to  whom  it  Co.  «.  Regina,  18  Eng.  L.  &  E.  199 ; 
is  addressed;  and  it  is  held  that  a  Ellis  t;.  Marshall,  2  Mass.  269;  Lincoln 
valid  acceptance  may  be  made  by  a  v.  Richardson,  1  Gr.  (Me.)  79 ;  Fire  De- 
majority  of  the  grantees.  The  charter  partment,  etc.  v.  Kipp,  10  Wend.  266 ; 
most  be  accepted  in  toto,  or  not  at  all,  Falconer  d.  Campbell,  2  McLean  (C.  C), 
for  there  can  be  no  partial  acceptance  196  ;  Dartmouth  College  v.  Woodward, 
vithoat   the    consent   of  the  crown,  4  Wlieat.  518. 
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immortal  being  was  created  by  the  crown,  capable  of  receiving 
and  distributing  forever,  according  to  the  will  of  the  donors,  the 
donations  which  should  be  made  to  it." 

Seo.  29.  Mode  of  aooeptanoe.  —  The  charter  or  act  may  be 
accepted  by  a  vote  of  a  majority  of  the  corporators ;  '  but  such 
direct  action  is  not  essential.  If  the  persons  or  association  to 
whom  a  grant  of  corporate  privileges  is  tendered,  proceeds  to  act 
under  it,  this  is  an  acceptance,  and  the  contract,  between  the  state 
and  the  corporators,  becomes  complete.  If  the  persons  have 
applied  for  a  charter,  the  offer  of  it  to  them  is  said  to  be  m  fieri, 
and  they  may  still  accept  or  refuse  it.  * 

Although  the  secretary  may  be  required  to  keep  a  record  of  the 
proceedings  of  meetings  of  the  stockholders  or  members,  and  of 
the  directors,  it  is  not  necessary  that  a  record  be  made  showing  an 
acceptance  of  the  grant,  but  acceptance  may  be  inferred  from  the 
acts  of  its  agents. ' 

If  certain  acts  are  required  to  be  done  by  corporators  under  tlie 
provisions  of  either  a  special  or  general  act,  theu,  unless  those 
acts  are  done,  the  corporation  cannot  be  considered  as  in  being.* 
But  if  such  acts  are  done  by  the  persons  intended  to  be  bene- 
fited or  incorporated,  the  corporation  is  complete,  and  the  duties 
imposed  by  the  act  will  attach  to  the  corporation. ' 

Sec.  30.  If  they  have  held  meetings ;  adopted  by-laws ;  elected 
officers ;  or  done  other  corporate  acts ;  this  would  be  evidence  of 

1  Lincoln,  etc..  Bank  «.  Richardson,  Eq.  141 ;   Hudson  f>.  Carman,  41  Me. 

«upra;  Commonwealth  9.  J  arrett,  7  S.  84;     Mead  «.    Keeler,    24  Barb.   20; 

&  R.  461 ;  Dartmouth  College  tJ.  Wood-  Zabriskie  v.C,  C.  &  C.  R.  Co.,  23  How. 

ward,  supra;  Ang.  &  Am.  on  Corp.,  §  381. 
84.  *  Fire  Dept.  «.  Kipp,  10  Wend.  266  ; 

«  Charles  River  Bridge  f>.   Warren  2  Kent's  Com.  293 ;  1  Redf.  on  Railw. 

Riv.  Bridge,  7  Pick.  344  ;  State  v.  Daw-  64 ;   Ang.  &  Am.  on  Corp.,  §  95  ^  sea.  ; 

son,  16  Ind.  40.  Minor  v.  The  Mich.    Bk.,   1  Pet.   46  ; 

»  Harr.  &  Gill.  324;  Taylor  v.  Oris-  Burt  v.  Farrar,  24  Barb.  518. 
wold,    2  Gran.  (N.  J.)  223;    Fairfield        *  Riddle  r.  Proprietors,  etc.,  7  Mass. 

Turnpike  Co.  i).  Thorp,  13  Conn.  173  ;  187 ;  Goshen  Turnpike  Co.  v.  Sears,  7 

King  V.  Ash  well,  12  East,  122.     See,  Conn.  86  ;    Shortz  v.  Unangst,  3  W.  & 

also,  Rex  v.  West  wood,  4  B.  &  C.  786.  S.  45  ;  Bank  of  U.  S.  v.  Dandridge,  12 

It  is  not  necessary  that  the  records  Wheat.  70.  The  mere  passage  of  an 
of  a  corporation  should  show  a  formal  act  of  incorporation  does  not  make  the 
acceptance  of  the  act.  Russell  v.  contract,  as  it  may  be  repealed  prior 
McLellan,  14  Pick.  63  See,  also,  Sum-  to  a  full  acceptance  by  the  corpora- 
rail  V.  Mutual  Ins.  Co.,  40  Mo.  27 ;  tion.  Mississippi  Society  17.  Musgrove 
Taylor  v.  Newberne,  2  Jones*  (N.  C.)  44  Miss.  820;  S.  C,  7  Am.  Rep.  723. 
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acceptance  of  the  grant,  tliough  no  formal  acceptance  of  record 
could  be  shown  And  the  doing  of  acts  by  persons  acting  in  the 
usual  way  of  corporate  agents,  and  which  would  not  be  consistent 
except  upon  the  theory  of  acceptance,  would  be  evidence  of  it.  * 

Sec.  31.  Acoeptanoe  most  be  onconditionaL  —  If  a  charter  is  of- 
fered, it  is  only  necessary,  as  a  general  rule,  that  it  be  accepted  by 
a  majority  of  the  persons  mentioned  as  corporators.'  But  it  must, 
m  all  cases  if  accepted,  be  taken  unconditionally ;  and  by  accept- 
ing the  privileges  conferred,  the  corporators  will  be  required  to 
perform  the  conditions  imposed  by  it.  Nor  can  the  corporators 
claim  the  benefits  of  the  charter  unless  they  perform  all  the  pre- 
cedent conditions  required  by  it  in  order  to  constitute  the  corpo- 
ration. These  conditions  precedent  are  any  thing  which,  by  the 
express  provisions  of  the  charter  or  act,  are  required  to  be  per- 
formed by  the  persons  claiming  the  benefit  of  it,  as  a  preliminary 
to  incorporation,  or  the  foundation  for  the  exercise  of  the  powers 
and  privileges  of  the  grant.' 

Sec.  32.  So,  likewise,  the  exercise  of  a  power  granted  by  an 
amendment  of  the  charter  of  a  corporation  is  evidence  of  an  ac- 
ceptance of  the  amendment  by  the  corporation.*  And  when  a 
charter  or  amended  charter  is  once  accepted,  no  subsequent  with- 
drawal of  the  corporators  therefrom  can  affect  the  obligations  im- 
posed thereby.*  And  one  who  deals  with  a  corporation  acting 
under  an  amended  charter,  and  in  its  amended  name,  cannot  com- 
plain that  the  amendment  has  not  been  properly  accepted.*     A 

'  ^'Cramp  '«.  U.  S.  Mining  Co.,  7  Gratt.  «.  Railroad  Co.,  Penn.  St.  (1868);  Lyons 

352;   Commonwealth  v.  Cleghorn,   1  t).  Orange,  etc.,  R.  Co.,  82  Md.  18. 

Harris  (Penn.),  113;   Cahill  d.  Kalama-  *Lj6nB    v.  Orange,    etc.,    R.     Co., 

zoo  Mat.  Ins.  Co.,  2  Doug.  (Mich.)  124;  supra;  The  Atlantic  R.  Co.  v.  Dietz, 

Bac.  Abr.,  tit.    Corp.    Acceptance   of  50  111.  210 ;  S.  C,  1  With.  Corp.  Cas. 

an  act  of  a  legislature  may  be  inferred  439  ;  1  Redf.  on  Biail. ,  §  18,  p.  64  ei  seq., 

from  the  exercise  of  corporate  powers,  and  notes. 

or  other  uneqaivocal  acts  on  its  part,  *  Wetumpka,  etc.,  R.  Co.  v.  Bingham, 

btit  this  cannot  prevail  against  direct  6  Ala.  658 ;  Palfrev  v.  Paulding,  7  La. 

proof.    Lyons  v.  O.  A.  Si  M.  R.  Co.,  32  Ann.  363  ;  Bangor, etc.,  R.  Co.  d.  Smith, 

Md.  18  ;  Narraganset  Bank  f>.  Atlantic  47  Me.  34. 

Silk  Co., 3  Mete.  282  ;  Dedham  Bank  v.  *  Busey  v.  Hooper.  35  Md.  15.     See, 

Chickering,  8   Pick.   335 ;    Penobscot  also,  Basshor  v.  Dressel,  34  Md.  503. 

Broom  Co.  v,  Lamson,  16  Me.  224.  *  Eppes  v.  Mississippi,  etc.,  R  Co.,  35 

*Rex«,  Amery,  IT.  R. 575;  Penob-  Ala.  38.     And  a  majority  may  adopt 

sect  Bank  V.  Lamson,  4Shep.(Me.)224;  an  amendment.     Sprague  v.   Illinois 

Day  V.  Stetson,  8  Gr.  (Me.)  865 ;  Carry  Riv.  R.  Co.,  19  111.  174. 
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company,  also,  having  accepted  a  charter,  cannot  insist  that  any 
provision  therein  was  fraudulently  obtained,  but  it  is  bound  by 
all  of  its  provisions/ 

Sec.  33.  AooepUmce  under  genera]  laws.  —  Where  persons  pro- 
ceed to  incorporate  under  general  statutes  enacted  for  this  pur- 
pose, the  signing  of  the  preliminary  articles  of  association,  or  the 
certificate  required  by  the  statute,  and  a  compliance  generallj^ 
with  the  requirements  of  the  law  would  undoubtedly  be  deemed 
an  acceptance  of  the  grant  and  the  conditions  of  it." 

We  shall  hereafter  consider  the  nature  and  character  of  the 
accepted  charter  or  corporate  contract  of  a  corporation  instituted 
for  private  purposes,  and  illustrate  the  distinctions  between  them 
and  public  corporations. 

Sbo.  34.     Tlie  term  **  constating  instrnments." —  It  will  be  apparent 

from  what  has  been  said,  in  relation  to  private  corporations  and 
the  modes  by  which  they  may  be  created,  and  especially  of  the 
manner  in  which  they  are  usually  constituted  in  this  country,  that 
not  only  statutory  provisions,  but  various  instnmients  in  writing 
are  required.  These  means  and  instruments  for  effecting  incor- 
poration may  be  numerous;  consisting  of  statutes,  articles  of 
association,  deeds  of  settlement,  by-laws  and  notices;  some  ot 
which  are  usually  required  to  be  recorded,  and  others  published. 
The  convenience  of  using  some  short  term,  to  express  all  of  these 
fundamental  acts  and  instruments,  in  a  work  of  this  character, 
will  be  manifest.  We  will,  therefore,  adopt  for  this  purpose  the 
one  frequently,  and  it  seems  to  me  very  appropriately,  used  by 
Mr.  Brice  in  his  valuable  treatise  on  the  doctrine  of  LTltra  Vires ; 
namely,  "  constating  instruments.' 


jj » 


*  Bufiheck,  etc.,  v.  Ebbets,  8  Edw.  that  the  assent  of  the  corporation  to 

Ch.  358.  amendments  might  be  inferred  from 

'  Mokelumne,  etc.,  R.  Co.   «j.   Wood-  acts  or  omissions  inconsistent  with  any 

bury,  14  Cal.  424 ;   Field  v.  Cooks,  16  other    hypothesis.      See,    also,   Hope 

La.  Ann.  158 ;  Ashtabula,  etc.,  R.  Co.  v.  Ins.  Co.  f>.  Koeller,  id.  129. 

Smith,  15  Ohio  St.  328 ;  Thompson  v.  '  On  this  subject,  Mr.  Brice   says : 

Candor.  60  111.  244 ;  Hunt  f>.  Kansas,  "  It  may  here  be  observed,  that  the  ex- 

etc.  Bridge  Co.,  11  Kans.  412  ;  Ang.  &  pression,    "  constating    instruments," 

Am.  on  Corp.,  §  83  ;  Lyons  v.  Orange,  will  very  generally  be  employed  in  this 

etc.,  R.  Co.,  supra ;  Hope  Ins.   Co.  v.  work  to  signify  the  document  or  col- 

Beckmann,47  Mo.  98,  where  it  was  held  lection  of  documents   which  fix   the 
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eoDStitution  of  any  corporation.  These  very  different  senses.    It  may  imply 

docaments  are  very  varioas,  charters,  nothing  more  than  the  charter  or  for- 

letters  patent,  statattss  of  the  founder,  mal  grant  of   corporate  organization 

acts  of  parliament,  by-laws,  deeds  of  and  powers  by  the  sovereignty,  or  it 

seitlement,  articles  of  association,  and  may  be  applied  to  certain  fundamental 

not  unfrequently  they  will   be  very  principles,  declared  by  the  corporators 

nmnerous  tand  lengthy,  the  original  themselves,  as  the  unalterable  basis  of 

maniments  having  been  added  to  or  the  organization  of  the   body;   or  if 

modified  by  many  subsequent  proceed-  not    wholly    unalterable,   not    to    be 

IngB,  resolutions  and  the  like.    There-  altered,  except  by  the  adoption  and 

fore  it  will  be  far  more  convenient  to  concurrence  of  certain  formalities  not 

bave  one  single  term  always  denoting  likely  to  occur,  except  in  regard  to 

the  same  general  fact,  but  varying  in  changes  of  very  obvious  necessity  ;  or 

its  exact  meaning  with   the  circum-  the  term  may  be  used  to  signify  the 

stances."    Green's  Brice's  Ultra  Vires,  constituent     members,     or     different 

38.  bodies  of    which   the  corporation   is 

"The  term  '  constitution,'"  observes  composed."    1  Redf.  on  Rail.,  §  17. 
Mr.  Redfield,  "  as  applied  to  corpora- 
tions, is  susceptible  of  being  used  in 
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CHAPTER    III. 

PBIVATB  CORPORATIONS  —  NATURB  AND  CHARACTBR  OF. 

Sec.  35.  Distinction  between  public  and  private  corporations. 

Sec.  36.  Legislative  control  of  public  corporations. 

Sec.  37.  Private  corporations  —  doctrine  in  reference  to  legislative  control 

over. 

Sec.  38.  Immunity  does  not  exempt  property  from  legislative  control. 

Sec.  39.  Power  of  the  legislature  to  regulate  the  charges  of  railroads. 

Sec.  45.  Subsequent  grants  do  not  impair  the  contract  —  construction  of 

grants. 

Sec.  46.  Reservation  of  power  in  the  legislature. 

SJEC.  47.  Right  to  resume  based  upon  misuse  or  abuse  of  its  franchise. 

Sec.  48.  The  power  to  resume  cannot  be  exhausted. 

Sec.  49.  General  statutes  reserving  the  power. 

Sec.  50.  Amendments  of  charters. 

Sec.  51.  Repeal  of  charter. 

Sec.  52.  General  implied  powers  of. 

Sec.  53.  Powers  conferred  or  limited  by  statute. 

Sec.  54.  Corporate  powers  limited  to  the  object  of  the  g^nt. 

Sec.  55.  Distinctions  between  corporate  and  copartnership  associations. 

Sec.  35.     Distinction  between  public  and  private  corporations  —  We 

have  already  referred  to  some  of  the  characteristic  diflFerences 
between  public  and  private  corporations;  but  the  character  of 
this  treatise  demands  a  fuller  consideration  of  the  marked  dis- 
tinction  between  them,  and  of  the  character  of  the  grants  creating 
them ;  for  important  interests  frequently  depend  upon  this  dis- 
tinction. We  have  said  that  public  corporations  were  those 
instituted  for  public  and  political  purposes  only,  and  in  which 
the  citizens  of  the  district  or  territory  are  supposed  to  have 
a  common  interest.  The  grant  of  such  corporate  privileges  is 
generally  made,  and  such  corporations  instituted,  without  the 
consent  of  the  corporators  or  members.  Public  corporations  may 
be  imposed  upon  a  people,  nolens^  volena  ;  and  they  do  not  partake 
of  the  nature  of  a  contract  between  the  state,  and  the  parties 
becoming  members  of  it,  by  the  mere  creation  of  the  corporation. 
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They  are  members  solely  and  only  by  virtue  of  their  residence 
within  the  territorial  limits  of  the  locality,  that  is  constituted  the 
public  or  municipal  corporation  by  the  sovereign  authority.* 

All  private  corporations,  however,  are,  in  a  certain  sense,  of 
public  interest.  In  fact,  the  conferring  of  private  and  particular 
powers  and  franchises  upon  a  society  of  persons,  and  giving  them 
privileges  not  commonly  enjoyed  without  such  grant,  and  thereby 
surr^dering  to  the  corporate  body  authority  which  otherwise 
must  remain  in  the  sovereignty  of  the  state,  can  only  be  justified 
on  the  ground  of  the  public  benefit  to  be  derived  from  the  grant, 
and  that  the  state  in  this  way  will  be  fully  indemnified  for  the 
surrender  or  transfer  of  its  supreme  rights,  in  respect  to  the 
authority  conferred.' 

Sec.  36.  IjegislatiTe  control  of  public  oorporatioiiB.  — We  have  said 
that  public  corporations  are  such  as  are  established  for  public  and 
municipal  purposes,  or  such  as  are  constituted  for  civil  and  local 

^  *'  The  rale  which  applies  to  private  privileges  upon  an  artificial  body  than 
corporations,  that  the  incorporating  act  upon  a  private  citizen.  The  subetan- 
\b  ineffectaal  to  constitute  a  corporate  tial  distinction  is  this :  Some  corpora- 
body  until  it  is  assented  to  or  accepted  tions  are  created  by  the  mere  will  of 
bj  the  corporators,  has  no  application  the  legislature,  there  being  no  other 
to  statutes  creating  municipal  corpora-  party  interested  or  concerned.  To 
tions.  »  «  «  All  who  live  within  this  body  a  portion  of  the  power  of 
tiie  limits  of  the  incorporated  district  the  legislature  is  delegated,  to  be  ex- 
are  bound  by  them,  and  can  only  with-  ercised  for  the  public  good,  and  sub- 
draw  from  the  corporation  by  re-  ject  at  all  times  to  be  modified,  changed 
moval."     1  Dill,  on  Corp.  ,§  28.  or  annulled.      Other  corporations  are 

'  Cooley  on  Const.  Lim.  895 ;  Provi-  the  result  of   contract.     The  legisla- 

dence  Bank    v.  Billings,  4  Pet.  514 ;  ture  is  not  the  only  party  interested ; 

Charles     River     Bridge     v.    Warren  for  although  it  has  a  public  purpose 

Bridge,  11  id.  544 ;  Richmond,  etc.,  R.  to  be  accomplished,  it  chooses  to  do  it 

Co.  f?.  Louisa,  etc.,  R.  Co.,  13  How.  71;  by  the  instrumentality  of    a  second 

Bradley  v.  New  York,  etc.,  R.  Co.,  21  party.     These  two  make  a  contract. 

Conn.  294  ;    Chenango   Bridge  Co.   «.  The  expectation  of  benefit  to  the  pub- 

Binghamton  Bridge  Co.,  27  N.  Y.  87 v  lie  is  the  moving  consideration  on  one 

Stale  V.  Krebs.  64  N.  C.  604;  Pennsyl-  side;  thaf  of   expected  remuneration 

Tania  R.Co.  v  .Canal  Com.,  21  Penn.  St.  for  the  outlay  is  the  consideration  on 

22;  Mills  v.  Williams,  11  Ired.  (N.  C.)  the  other.     It  is  a  contract,  and,  there- 

558.    In  this  case  the  court,  by  Par-  fore,  cannot  be  modified,  changed  or 

S0S9,  J.,  say  :    "  The  purpose  in  mak-  annulled,  without  the  consent  of  both 

ing  all  corporations  is  the  accomplish-  parties.    Counties  are  an  instance  of 

ment  of  some   public  good.     Hence,  the    former;    railroad    and    turnpike 

the  division  into  public  and  private  companies,  of  the  latter  class  of  cor- 

has  a  tendency  to  confuse  and  lead  to  porations."  See,  also,  Cooley  on  Const, 

error  in  investi^tion  ;  for  unless  the  Lim.  394 ;  Pennsylvania  R.  Co.  v.  Canal 

public  are  to  be  benefited  it  is  no  more  Com.,  21  Penn.  St.  22. 
lawful  to  confer  exclusive  rights  and 

6 
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government.*  Incorporations  of  this  character  constitute  no  con- 
tract between  the  state  and  the  corporation.  The  powers  and 
franchise  thereby  conferred  are  always  subject  to  the  right  of  the 
authority  conferring  them,  to  resume  or  modify  and  control  them 
at  pleasure.'  The  power  of  the  legislature  over  such  corporations 
is  only  restrained  in  certain  cases  by  constitutional  limitations. 
It  may  change  or  abolish  them,  as  it  may  deem  the  public  interest 
requires.' 

And  it  may  be  affirmed  as  a  principle,  based  upon  the  soundest 
public  policy,  that  where  public  or  municipal  corporations  are 
created,  the  special  powers  conferred  upon  them  for  local  govern- 
ment are  not  vested  rights  as  against  the  state,  but  may  be 
changed  at  pleasure  by  the  legislature.  "Otherwise,"  in  the 
language  of  Justice  MoKean,  "  there  would  be  numberless  petty 
governments  existing  within  the  state  and  forming  part  of  it,  but 
independent  of  the  control  of  sovereign  power."  *  And  such 
powers  may  be  abolished,  qualified,  changed  or  limited,  either  by 
a  special  act  for  that  purpose,  or  by  general  provisions  relating  to 
all  such  corporations.*  On  this  subject  the  supreme  court  of 
Louisiana  say :  "  The  government  of  cities  and  towns,  like  that 
of  the  police  jury  of  parishes,  forms  one  of  the  subdivisions  of  in- 
ternal administration  of  the  state,  and  is  absolutely  under  the 
control  of  the  legislature.  The  laws  which  establish  and  regulate 
municipal  corporations  are  not  contracts,  but  ordinary  acts  of 
legislation,  and  the  powers  they  confer  are  nothing  more  than 
mandates  of  the  sovereign  power ;  and  those  laws  may  be  repealed 
or  altered  at  the  will  of  the  legislature,  except  so  far  as  the  repeal 

*  1  DiU.  on  Corp.,  §  80.  corporations  thej  were  not  liable  for 

•  1   Dill,    on   Corp.,  §§  30,  81,  82 ;    corporate  debts,  but  the  property  of 
Coolej  on  Const.  Lim.  279,  280.  the  members  of  public  corporations 

'  A.llen  f>.  McKeaen,  1  Sumner,  276,  was  liable  to  be  taken  to  satisfy  a 
(opinion  by  Story,  J.);  People  v,  judgment  against  the  corporate  body. 
Morris,  13  Wend.  32,  in  which  Nel-  Adams  v.  Wiscasset  Bank,  1  Me.  364  ; 
SON,  J.,  said  :  "  It  is  an  unsound  and  Bowen  v.  New  Gloucester,  14  Mass. 
even  an  absurd  proposition  that  politi-  216 ;  Marcy  v.  Clark,  17  id.  338 ;  Corn- 
eal power  conferred  by  the  legislature  monwealth  v.  Blue  Hill  Turnpike  Co., 
can  become  a  vested  right  as  against  6  id.  420 ;  At  water  v.  Woodbridge,  6 
the  government,  in  any  individual  or  Conn.  223. 
body  of  men."  *  State  Bank  v.  Knoop,  16  How.  (U. 

A  marked  distinction  between  public  S.)  369. 

and  private   corporations  at  common  '  Id.    See,    also,    Sloan  v.    State.    8 

law  was  the  difference  in  the  individual  Blackf.  (Ind.)  361. 
Uability  of  the  corporators.    In  private 
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or  change  may  aiiect  the  rights  of  third  persons  acquired  under 
them."  * 

As  public  corporations  are  not  strictly  embraced  within  the 
scope  of  this  treatise,  we  have  only  alluded  to  them  for  the  pur- 
pose of  pointing  out  some  of  the  fundamental  distinctions  between 
them  and  private  ones. 

Sec.  37.     Private  cozporatloiis  —  doctrine  in  reference  to  legialatlve 

control  oveor.  —  The  doctrine,  as  to  the  right  of  the  legislature  of 
the  state  to  affect  the  corporate  rights  of  public  corporations,  has 
no  application  at  common  law  to  private  corporations.  The  ac- 
ceptance of  the  charter  or  act  of  incorporation  for  private  purposes 
constitutes  a  contract,  which  thereby  becomes  irrevocable  between 
the  parties  thereto,  viz. :  the  state  and  the  corporation.  There 
is  no  necessity  for  private  parties,  intended  to  be  benefited  by 
l^islative  acts  of  incorporation,  to  accept  the  same.  They  cannot 
be  compelled  to  accept  an  offer  of  corporate  privileges.  But 
when  once  accepted,  the  rights  of  the  corporation  under  the  same 
cannot  be  prejudiced  by  any  subsequent  legislation,  unless  the 
right  so  to  do  has  been  reserved  by  the  creating  charter  or  act. 

'  Polloe  Jarj  v.  Shreveport,  6  La.  Police,  15  Md.  376 ;  Penobscot  Broom 
Ann.   661.    See,  also,   State  Bank  v.  Corporation  v.  Lamson,  16  Me.  224; 
Navlgratlon  Co.,  3  id.  2d4 ;  Reynolds  v.  Yarmouth  v.  North  Yarmouth,  34  id. 
Baldwin,  1  id.  162;  Haynesv.  Mnnici-  411 ;  North  Yarmouth  v.  Skillings,  45 
pality,    5    id.  760 ;  Board  v,  Munici-  id.  183 ;  Girard  «.  Philadelphia,  7  Wall, 
paiitv,  6  id.  21 ;  East  Hartford  v.  Hart-  1.     As  to  the  distinction  between  pub- 
ford  Bridge  Co.,  10  How.  (U.  S.)  511 ;  lie    and     private     corporations,    see 
Trustees  v.  Tatman,  13  IlL  30,  in  which  People  v.  V^ren,  4  Scam.  273  ;  Holliday 
WooDBURT,  J.,  remarks  in  reference  v.  People,  5  Gilm.  (111.)  216;  Richland 
to manicipal  corporations:  '*  They  are  County  v.  Lawrence  County,  12  111.  8  : 
allowed  pririleges  op  property  only  Qutzweller  v.  People,  14  id.  1^  ;  State 
for  public  purposes.     The  members  v.  St.  Louis  County  Court,  34  Mo.  564 ; 
are  not  shareholders  nor  joint  partners  Lloyd  v.  Mayor,  etc.,  of  New  York.  5 
in  any  corporate  estate  which  they  can  N.  Y.  369  ;  Lowler  v.  Mayor,  7  Abb.  Pr 
sell  or  devise  to  others,  or  which  can  248 ;    Aurora    o.    West,    9    Ind.    74 
be  attached  or  levied  upon  for  their  Plymouth  v.  Jackson,  15  Penn.  St.  44 
debts.    Hence,    generally,  the  doings  Tinsman  v.  R.  R.  Co.,  2  Dutch.  (N.  J.) 
between  them  and  the  legislature  are  148 ;  Marietta  v.  Fearing,  4  Ohio,  427 
in  the  nature  of  legislation  rather  than  State    v.    Mayor,    etc.,    24    Ala.  701 
a  compact,  and  snbject  to  all  the  legis-  Gk>vemor  v.  McEwen,  5  Humph.  241 
lative  conditions  named,  and  therefore  Grogan  v.  San  Francisco,  18  Cal.  590 
to  be  considered  as  not  violated  by  Darlington  v.  Mayor,  etc.,  31  N.  Y 
sabsequent  legislative  changes.*'    See,  164;    Saving    Fund    Society,    etc.,  v 
also. Ten  Eyck  v.  Canal  Co.,  3  Harr.  (N.  Philadelphia,  31  Penn.  St.  175  :  Phila 
J.)  200;  Hanson  e.  Vernon, 27  Iowa,  28;  delphia  v.  Field,  58  id.  320;  Erie  « 
Regents,  etc.,  v,  Williams,  9  Gill.  &  J.  Canal  Co.,  59  id.  174 ;    Dinsmore's  Ap 
(Md.)  365 ;  Norris  v.  Trustees, etc., 7 id.  peal,  52  id.  374 ;  Blanding  v.  Burr,  13 
7;  Patterson  v.   Society,   etc.,  4  Zabr.  Cal.  348. 
(N.  J.)  385  ;    Baltimore   o.  Board  of 
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The  contract  thiis  constituted  comes  within  the  meaning  of  the 
federal  constitution,  inhibiting  the  passage  of  any  law  impairing 
the  obligation  of  contracts.  And  unless  there  is  a  reservation  of 
the  right  to  resume  or  amend  a  charter  or  act,  contained  in  it,  or  in 
some  general  law,  or  in  the  constitution  of  the  state,  thus  making  it 
a  part  of  the  terms  of  the  contract  between  the  state  and  the  cor- 
porators, it  comes  within  the  constitutional  provision,  which  secures 
contracts  from  being  impaired  by  subsequent  legislation.*  The 
charter,  in  such  cases,  is  a  contract  between  the  government  and  the 
corporation,  and  the  legislature  cannot  alter,  repeal,  or  in  any 
manner  impair,  the  rights  or  privileges  conferred  without  the 
consent  of  the  corporation.'  In  the  case  of  Dartmouth  College  v. 
Woodward^  this  question  was  fully  considered  by  the  supreme 
court  of  the  United  States,  after  the  most  elaborate  arguments 
by  eminent  counsel.*  Chief -Justice  Marshall,  upon  this  ques- 
tion, remarks :  "  The  objects  for  which  a  corporation  is  created 
are  universally  such  as  the  government  wishes  to  promote.  They 
are  deemed  beneficial  to  the  country,  and  this  benefit  constitutes 
the  consideration,  and,  in  most  cases,  the  sole  consideration  of  the 
grant.  *  *  *  If  the  advantages  to  the  public  constitute  a  full 
consideration  for  the  faculty  it  gives,  there  can  be  no  reason  for 
exacting  a  further  compensation,  by  claiming  a  right  to  exercise 
over  this  artificial  being  a  power  which  changes  its  nature,  and 
touches  the  fund,  for  the  security  and  application  of  which  it  was 
created.  There  can  be  no  reason  for  implying  in  a  charter  given 
for  a  valuable  consideration,  a  power  (to  change  or  amend  it) 
which  is  not  only  not  expressed,  but  is  in  direct  contradiction  to 
its  express  stipulations.  *  *  *  This  is  plainly  a  contract  to 
which  the  donors,  the  trustees  and  the  crown  (to  whose  rights  and 

1  Mechanics'  Bank  «.  Debolt,  1  Ohio  ward.  4  Wheat.  (U.  S.)  518.    The  char- 

St.  591 ;  State  ©.Southern, etc.,  R.  Co.,  ter  of  a  private  corporation  is  eome- 

24  Tex.  80 ;  Const.,  art.  1,  ^  10.  thing  more  than  a  law,  in  that  it  con- 

'  Young  V.Harrison,  6  Ga.  130;  Mays-  tains  stipulations  which  are  terms  of 

ville  Turnpike  Co.  v.  How,  14  B.  Monr.  contract    between    the  state    as   one 

426;  Commercial  Bank  ©.State,  14  Miss,  party  and  the  corporation  as  the  other, 

599  ;  New  Orleans,  etc.,  R.  Co.  v.  Harris,  and  is  as  much  removed  from  the  mod- 

27  id.  517;  Backus  v.  Lebanon,  11  N.  H.  ifying  influences  of  the  legislature  as 

19 ;  Zabriskie  ©.  Hackensack,  etc.,  R.  would  be   contracts  between  two  pri- 

Co.,  18  N.  J.  Eg.  178 ;  Bank  of  State  ©.  vate  parties.     Flint  «.  Woodhull,  25 

Bank  of  Cape  Fear,  13  Ired.  (S.  C.  L.)  Mich.  99. 
75 ;  Commonwealth  v.  Cullen,  13  Penn.        '  4  Wheat.  518. 
St.  133 ;  Dartmouth  College  v.  Wood- 
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obligations  New  Hampshire  succeeds)  were  the  original  parties. 
It  is  a  contract  made  upon  a  valuable  consideration.  It  is  a  con- 
tract for  the  security  and  disposition  of  property.  It  is  a  contract 
ou  the  faith  of  which  real  and  personal  estate  has  been  conveyed 
to  the  corporation.  *  *  *  The  opinion  of  the  court,  after 
mature  delibei*ation,  is,  tliat  this  [the  cliarter]  is  a  contract,  the 
obligation  of  which  cannot  be  impaired  [by  legislative  actsj  with 
out  violating  the  constitution  of  the  United  States." 

It  may  be  affirmed,  under  the  doctrine  of  irrevocable  contract, 
as  established  in  the  Dartmouth  College  case,  that,  in  all  cases  of 
corporate  grants,  that  are  not  solely  for  the  purpose  of  furnishing 
machinery  for  the  government,  but  for  private  purposes  and  ob- 
jects, if  accepted,  they  constitute  contracts  between  the  state  and 
the  corpon^tors ;  the  consideration  of  the  grant  received  by  the 
state  being  the  general  public  benefit  to  be  derived  incidentally 
from  the  prosecution  of  the  objects  of  the  corporation,  and  the 
duties  which  it  assumes  in  accepting  of  the  grant ;  and  the  corpo- 
rate powers  and  privileges  can  no  more  be  resumed  or  impaired, 
without  the  consent  of  the  corporators,  than  any  grant  of  prop- 
erty or  Other  valuable  thing,  unless,  as  we  have  suggested,  such 
right  so  to  do  be  reserved  in  the  charter  or  act  creating  it,  or  in 
some  general  statute,  or  in  the  constitution  of  the  state.* 

Sec.  38.  Immiixiity  doM  not  exempt  property  from  regulation,  or  pro- 

bibit  a  change  of  remedies. —  But  even  in  case  there  is  no  reservation 
of  the  right  to  resume,  change,  or  abridge  the  powers  confeiTed 
on  a  private  corporation,  the  legislature  still  possesses  the  power 
to  regulate  the  sale  of  its  property  and  prescribe  the  methods  and 
extent  of  its  legal  remedies,  the  same  as  it  might  those  of  a  natu- 

'  Id.  See,  also,  TruBteea,  etc.,  v.  In-  People  v.  Jackson,  etc.,  R.  Co.,  9  Mich, 

diana,  14  How.  (U.  S.)  268  ;  Planters'  285 ;  Bank  of  State  v.  Bank  of  Cape 

Bank  t.  Sharp,  6  id.  801 ;  Piqua  Bank  Fear.  18  Ired.  75  ;  Mills  v.  Williams, 

t.   Knoop,   16  id.    369;    Binghamton  11  Ind. 558;  Hawthorn©.  Calef, 2  Wall. 

Bridge  Case,  3   Wall.  51;   Norris  c.  10 ;  Wales  «.  Stetson,  2  Mass.  143 ;  State 

Trustees,  etc.,  7  G.  &  J.    7 ;  Gram-  v.  Tombeckbee  Bank,  2  Stew.  30 ;  Cen- 

mar  School  v.  Bart,  11  Vt.  632;   Peo-  tral  Bridge  v.  Lowell,  15  Gray,  106 ; 

pie  t.  Manhattan,  9  W^end.  351;  Com-  Bank  of  the  Dominion  v.  McVeigh,  20 

moQwealth    v.   Cullen,  13  Penn.    St.  Gratt. 457;  Mo wrey©.  Indianapolis,  etc., 

133;  Commercial  Bank,  etc.,  o.  State,  R.  Co.,   4  Biss.  78;    City  of  Coving- 

14  Miss.    599;     Back  as  v.    Lebanon,  ton  v.  Covington,  etc.,  Bridge  Co.,  10 

11  N.  H.  19;    Edwards  v.  Jagers,  19  Bush  (Ky.),  69;  Allen  v.  Buchanan,  9 

Ind.  407 ;   State  r.  Noyes,  47  Me.  189  ;  Phil. (Penn.)  283;  SUter.  Accommoda- 

Bniffett  V.  G.  W.  R.  Co.,  25  111.  353;  tion  Bank,  26  La.  Ann.  288. 
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ral  person.*  They  have  immunity  from  injury  to  their  absolute 
rights,  but  not  such  incidental  injuries  as  may  flow  from  a  change 
of  remedies ;  *  and  like  a  natural  person  they  are  subject  to  those 
regulations  which  a  state  may  reasonably  prescribe  for  the  safety  or 
good  government  of  the  community.'  Thus,  a  corporation  may 
be  compelled  to  fence  its  railroad  track ;  *  and  in  Massachusetts  it 
has  been  held  that  the  legislature  might  prohibit  the  sale  of  malt 
liquors  by  statute,*  as  a  proper  police  regulation,  and  that  the  pro- 
hibition extended  to  and  affected  the  privileges  of  a  corporation 
in  that  respect  as  well  as  natural  persons,  although  such  corpora- 
tion was  instituted  for  the  purpose  of  brewing  malt  liquors,  and 
the  legislature  possessed  no  power  to  resume  or  repeal  the  char- 
ter.* And,  even  in  the  absence  of  any  reserved  powers,  the  legis- 
lature may  pronde  a  remedy  more  effectually  to  compel  a 
corporation  to  perform  its  duties,  and  prescribe  the  manner  in 
which,  the  time  when,  and  the  court  where,  such  remedy  may 
be  enforced.^ 

Seo.  39.   Power  of  the  legislature  to  regulate  the  oharges  of  railroads. — 

The  question  whether  the  legislature  can  regulate  and  control  the 
rates  of  fare  and  freights  of  railroad  companies  has  recently  been 
the  subject  of  general  interest  and  controversy  as  well  as  of  judi- 
cial investigation ;  and  it  has  been  determined  by  the  supreme 
court  of  the  United  States,  that  such  regulation  may  be  made, 
unless  the  railroad  company  is  protected  therefrom  by  a  special 
provision  of  its  charter  or  by  the  general  statutes,  under  which  it 
is  organized.  That  court  has  determined  that  a  railroad  company 
can  only  charge  a  reasonable  fare  orfreight  as  a  common  carrier, 

*  Bank  of  Republic  v.  Hamilton,  21    Glfford  v,  N.  J.  R.  Co.,  10  N.  J.  Eq. 
m.  53.  171. 

*  Reapers'  Bank  v,  WlHard,  24  Ul.        »  Stat.  Mass.  1869,  ch.  415. 

433.  *  Commonwealth    v.    Liquors,  115 

'  Galena,  etc.,  R.  Co.  «.  Loomis,  13  HI.  Mass.  153. 

548;  Coffin  v.  Rich, 45  Me.  507  ;    State  '  Gowen  v.  Penobscot  R.  Co.,  44  Me. 

u.Noyes,  47  id.  189.  See,  b\so,  Ex  parte  140.    See,  also,  Cummings  i?.  Maxwell, 

R.  Co.,  37  Ala.  679.  The  general  power  45  id.  190  ;    Taggart  v.  Western,  etc., 

of  the  legislature  to  legislate  for  the  R.  Co.,  24  Md.563.     And  the  charter  is 

protection  of  the  life,  health  and  safe-  not  impaired  by  an  act  of  the.legisla- 

ty  of  the  inhabitants  of  a  state  cannot  ture  providing  for  the  redress  of  inju- 

be  the  subject  of  an  irrevocable  grant  ries  occasioned  by  the  negligence  or 

by  it.     Dingman  v.  People,  51  111.  277.  misconduct  of  railroad  or  other  corpo- 

*  Gorman  v.  Pacific  R.  Co.,  26  Mo.  rations.    Board,  etc.,«.  Scearce.2  Duv. 
441.     So,  its  powers  may  be  enlarged.  (Ky.)  576. 
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which  in  the  absence  of  legislative  determination  must  be  fixed  by 
the  courts ;  and  that  the  legislature  has  the  authority  to  fix  the 
maximum  rates  of  charges  for  the  same,  in  the  absence  of  any  ex- 
press provision  limiting  the  power,  either  contained  in  the  general 
law  or  charter  of  incorporation  of  such  company.      It  is  claimed 
that  this  doctrine  is  entirely  consistent  with  the  inviolability  of 
the  contract  of  the  state  with  the  company  incorporated ;    and 
that,  in  the  absence  of  any  reserved  power  in  the  legislature,  it 
would  have  a  right  to  regulate  and  fix  the  maximum  charges  for 
transportation,  the  same  as  though  the  carrier  was  a  natural  per- 
son.    Thus,  the  Burlington  and  Missouri  Railroad  Company  was 
organized  under  the  general  incorporation  law  of  Iowa,  and  sub- 
sequently the  plaintifE,  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company,  succeeded  to  the  rights  of  the  former,  and  power 
was  conferred  upon  the  said  company  to  contract  in  reference  to 
its  business,  the  same  as  a  private  individual,  and  to  establish  by- 
laws and  make  all  rules  and  regulations  deemed  expedient  in  rela- 
tion to  its  affairs,  but  subject  to  such  rules  and  regulations  as  the 
general  assembly  of  Iowa  might  from  time  to  time  enact  and 
provide.     In  a  recent  case  against  said  company  it  was  held,  by 
the  supreme  court  of  the  United  States,  that  railroad  companies 
are  common  carriers  for  hire ;  that  they  are  given  extraordinary 
powers  in  order  the  better  to  serve  the  public  in  that  capacity ; 
that  they  are  engaged  in  a  public  employment  affecting  the  pub- 
lic interest,  and  are  therefore  subject  to  legislative  control  ;  that 
in  the  transaction  of  business  they  have  the  same  rights  and  are 
subject  to  the  same  control  as  private  individuals  under  the  same 
circumstances ;    that  it  would  be  their  duty  to  carry  when  called 
upon  so  to  do,  and  that  they  can  charge  only  a  reasonable  sum 
for  carriage ;    that  in  the  absence  of  any  legislative  regulation 
upon  the  subject  the  courts  must  decide  for  them  as  they  do  for 
private  persons,  when  controversies  arise  on  this  subject,  what  is  a 
reasonable  charge  ;    that  when  the  legislature  prescribes  a  maxi- 
mum charge  for  fare  or  freight  it  operates  upon  the  corporation  as 
it  would  upon  an  individual  engaged  in  a  similar  business  ;  that 
it  is  within  the  power  of  the  company  to  call  upon  the  legislature 
to  fix  permanently  the  limit  of  charges  of  carriage,  and  make  it  a 
part  of  the  charter,  and  if  it  is  refused,  to  abstain  from  accept- 
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ing  the  grant  or  engaging  in  the  business ;  that  if  fixed  by  the 
legislature  at  the  time  of  the  grant  or  acceptance  of  the  act,  it 
might  have  presented  a  contract  in  that  respect,  with  which  the 
legislature  could  not  interfere ;  but  that,  as  this  was  not  done  in 
this  case,  the  company  invested  its  capital,  relying  upon  the  good 
faith  of  the  people  and  the  wisdom  of  legislators,  against  any 
wrong  in  the  form  of  legislative  regulation.* 

Sec.  40.  Although  there  seems  to  have  been  a  provision  in  the 
charter  of  the  original  railroad  company  to  the  rights  and  privi- 
leges of  which  the  plaintiff  succeeded,  reserving  a  right  in  the 
legislature  to  make  rules  and  regulations  in  relation  to  the  com- 
pany, still  the  supreme  court  seems  to  rest  its  opinion  upon  the 
ground  of  the  power  of  the  legislature  to  regulate  the  charges, 
and  to  determine  what  is  reasonable  in  that  respect,  or  fix  the 
maximum  of  charges  of  fare  and  freight,  independent  of  any 
resei'ved  right  so  to  do,  contained  in  the  express  statutory  or  con- 
stitutional law  ;  that  such  corporations  stand  the  same  as  natural 
persons  in  this  respect ;  and  that  there  is  a  right  in  the  legislature 
to  determine  what  are  reasonable  charges  for  individuals,  in  all 
those  occupations  and  employments,  in  which  persons  are  engaged 
affecting  the  public  interest,  as  in  the  case  of  pubUc  ferries,  com- 
mon carriers,  hackmen,  bakers,  millers,  wharfingers,  innkeepers, 
and  warehousemen.  The  decision  in  this  case  is,  in  fact,  based 
upon  the  same  reasons,  as  a  decision  made  at  the  same  term  of 
the  court  in  relation  to  the  right  of  the  legislature  to  regulate  by 
statute  the  charges  of  the  owners  of  warehouses,  in  which  grain 
is  stored  in  bulk,  and  "  in  which  the  grain  of  different  owners  is 
mixed  together,  or  in  which  grain  is  stored  in  such  a  manner  that 
the  identity  of  different  lots  or  parcels  cannot  be  accurately  pre- 
served," in  Chicago  and  other  places,  and  to  fix  the  maximum 
charges  for  the  same. '  In  the  case  last  referred  to,  it  was 
claimed,  that  such  a  statute  was  repugnant  to  that  part  of  the 
constitution  of  the  United  States,  which  confers  upon  congress  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 

*  TUe  Chicago,  etc.,  R.  Co.  v.  State,  "  Munn  v.  The  People,  not  yet  pub- 
West.  Jur.  No.  4,  Apr.  1877,  to  appear  liahed  in  U.  S.  Reports  ;  Alb.  Law  J., 
in  4  Otto  (U.  S.)  vol.  15,  p.  180  ;  West.  Jur.,  Apr.  1877 ; 

to  appear  in  4  Otto  (U.  Si) 
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several  states ; '  and  to  that  part  of  the  constitution,  which  pro- 
vides that  no  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue,  to  the  ports  of  one  state  over  another ; '  and 
to  that  part  of  the  amendment  of  the  constitution,  which  ordains 
that  no  state  shall  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. "  After  able  argu- 
ments by  counsel,  and  a  full  consideration  of  the  case  by  the 
court,  it  was  held  that  a  law  of  the  state,  regulating  warehousing, 
and  the  inspection  of  grain,  and  fixing  the  maximum  of  charges 
for  the  storage  of  grain  in  warehouses,  was  constitutional,  and 
not  repugnant  to  that  part  of  the  fourteenth  amendment  of  the 
constitution,  which  ordains  that  no  state  "  shall  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due  process  of  law,  or 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 


Sec.  41.  The  learned  chief-justice,  in  delivering  the  opinion 
of  the  court  in  this  case,  observes  :  ^'  Looking  then  to  the  com- 
mon law,  from  whence  came  the  right  which  the  constitution  pro- 
tects, we  find  that  when  private  property  is  affected  with  a  public 
interest,  it  ceases  to  be  juris  privati^  only."  This  was  said  by 
Lord  Chief- Justice  Hale  more  than  two  hundred  years  ago,  * 
*  *  *  and  has  been  accepted  without  objection  as  an 
essential  element  of  the  law  of  property  ever  since.  Property 
does  become  clothed  with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence  and  affect  the  com- 
munity at  large.  When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he  in  effect  grants 
to  the  public  an  interest  in  that  use,  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good  and  to  the  extent  of 
the  interest  thus  created.  He  may  withdraw  his  grant  by  discon- 
tinuing the  use,  but  so  long  as  he  maintains  the  use,  he  must  sub- 
mit to  the  control.  Thus,  as  to  ferries,  Lord  Hale  says,  in  his 
treatise,  De  Jure  Maris  (1  Harg.  Law  Tracts,  6),  the  king  has  '  a 


*CoMt.  U.S.,  art.  1,  §8. 

Md.,art.  1,§2. 

*  Const.  U.  S.,  XlVth  Amend. 


*  De  Partibus  Maris  (1  Harg.  L.  T. 
18). 
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right  of  franchise  or  privilege,  that  no  man  may  set  up  a  common 
ferry  for  all  passengers,  without  a  prescription  time  out  of  mind, 
or  a  charter  from  the  king.  He  may  make  a  ferry  for  his  own 
use  or  the  use  of  his  family,  but  not  for  the  common  use  of  all 
the  king's  subjects  passing  that  way ;  because  it  doth  not  in  con- 
sequence tend  to  a  common  charge,  and  is  become  a  thing  of  pub- 
lic interest  and  use,  and  every  man  for  his  passage  pays  a  toll, 
which  is  a  common  charge,  and  every  ferry  ought  to  be  under  a 
public  regulation,  viz. :  that  it  give  attendance  at  due  times,  keep 
a  boat  in  due  order,  and  take  but  reasonable  toll ;  for  if  he  &il  in 
these  he  is  finable.'  So,  if  one  owns  the  soil  and  landing  places 
on  both  banks  of  a  stream,  he  cannot  use  them  for  the  purpose 
of  a  public  ferry,  except  upon  such  terms  and  conditions  as  the 
body  politic  may  from  time  to  time  impose,  and  this,  because  the 
common  good  requires  that  all  public  ways  shall  be  under  the 
control  of  the  public  authorities.  This  privilege  or  prerogative 
of  the  king,  who  in  this  connection  only  represents  and  gives 
another  name  to  the  body  politic,  is  not  primarily  for  his  profit, 
but  for  the  protection  of  the  people  and  the  promotion  of  the 
general  welfare.  And  again,  as  to  wharves  and  wharfingers, 
Lord  Hale  says :  '  A  man  for  his  own  private  advantage  may,  in 
a  port  or  town,  set  up  a  wharf  or  crane,  and  may  take  what  rates 
he  and  his  customers  can  agree  for  cranage,  wharfage,  housellage, 
or  pesage ;  for  he  doth  no  more  than  is  lawful  for  any  man  to 
do,  viz. :  make  the  most  of  his  own.  *  *  *  If  the  king  or 
subject  have  a  public  wharf,  unto  which  all  persons  that  come 
to  that  port  must  come  and  unlade  or  lade  their  goods  as  for  the 
purpose,  because  they  are  the  wharves  only  licensed  by  the  queen, 
*  *  *  or  because  there  is  no  other  wharf  in  that  port,  as  it 
may  fall  out  where  a  port  is  newly  erected ;  in  that  case,  there 
cannot  be  taken  arbitrary  and  excessive  duties  for  cranage,  wharf- 
age, pesage,  etc.,  neither  can  they  be  enhanced  to  an  immoderate 
rate,  but  the  duties  must  be  reasonable  and  moderate,  tliough 
settled  by  the  king's  Jicense  or  charter.  For  now  the  wharf  and 
crane  and  other  conveniences  are  afEected  with  a  public  interest, 
and  they  cease  to  be  juris  privati  only ;  as  if  a  man  set  out  a 
street  on  his  own  land,  it  is  no  longer  a  bare  private  interest,  but 
is  affected  by  a  public  interest.'     This  statement  of  the  law  by 
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Lord  Halb  was  cited  with  approbation  and  acted  upon  by  Lord 
Kenyon,  at  the  beginning  of  the  present  century,  in  Bolt  v. 
StertTiett,  8  T.  R.  606." 

Sec.  42.  It  is  evident  that  the  general  reasoning,  as  well  as  the 
decisions,  which  would  subject  wharfingers  to  legislative  control, 
on  the  ground  of  the  public  character  of  their  employment,  would 
be  equally  applicable  to  warehousemen,  innkeepers,  bakers,  millers, 
cartmen,  and  common  carriers,  generally.  Upon  this  question 
Lord  Ellenkorough  once  observed :  "  There  is  no  doubt  that 
the  general  principle  is  favored  both  in  law  and  justice,  that  every 
man  may  fix  what  price  he  pleases  upon  his  own  property  or  the 
use  of  it ;  but  if,  for  a  particular  purpose,  the  public  have  a  right 
to  resort  to  his  premises  and  make  use  of  them,  and  he  has  a 
monopoly  in  them  for  that  purpose,  if  he  will  take  the  benefit  of 
that  monopoly,  he  must,  as  an  equivalent,  perform  the  duty  at- 
tached to  it  on  reasonable  terms.  The  question  then  is,  whether, 
circumstanced  as  this  company  is,  by  the  combination  of  the 
warehousing  act  with  the  act  by  which  they  were  originally  con- 
stituted, and  with  the  actual  existing  state  of  things  in  the  port  of 
London,  they  alone  having  the  warehousing  of  these  wines,  be 
not,  according  to  the  doctrine  of  Lord  Hale,  obliged  to  limit 
themselves  to  a  reasonable  compensation  for  such  warehous- 
ing.'" 

Sec.  43.  The  general  principle  which  allows  legislation  in 
these  cases  on  the  ground  of  the  public  nature  of  the  property  or 
business  in  which  the  person  is  engaged,  would  be  particularly 
appKcable  to  common  carriers ;  and  especially  to  that  class  of 
them  which  operates  our  railroads.  Their  business  is  particularly 
"affected  with  a  public  interest."  Their  property  is  employed 
in  a  manner  that  directly  affects  the  body  of  the  people.  The 
corporate  franchise  is  granted,  and  extraordinary  powers  con- 
ferred on  such  corporations,  in  order  that  they  may  the  better 
serve  the  public  in  the  capacity  of  common  carriers ;  they  are 
certainly  engaged  in  a  public  employment  which  affects  the  public 

'  Allnut  V.  Inglifl,  12  East,  527.  See,  Ala.  (N.  S.)  140,  where  the  right  to 
sIho,  opiaion  of  Lb  Blanc,  J.,  in  the  regulate  the  weight  and  price  of  bread 
same  case,  p.  541 ;  Mobile  d.  Yuille,  8    was  sustained. 
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interest,  and  are  within  the  reasoning  of  those  class  of  cases 

where  the  right  of   legislative  control  and  regulation  has  uni- 
formly been  recognized.* 

1  See  Eng.  Stat.  W.  &  M.,  c  12,  b.  24;  *    *    *    In  this  waj  the  largest  traf- 

8  Stat,  at  Large  (Great  Britain),  481;  fie   between  the  citizens    north  and 

New  Jersej  Nay.   Co.  v.  Merchants'  west  of  Chicago  and  the  citizens  of  the 

Bank,  6  How.  882 ;  where  it  was  held  coontrj  lying  on  the   Atlantic  coast 

that  common  carriers  exercise  a  sort  north  of  Washington  is  in  grain  which 

of    public  office,  and  have  duties  to  passes  through  the  elevators  of  Chi- 

perform  In  which  the  public  is  inter-  cago.    In  this  way  trade  in  grain  is 

ested.  carried  on  by  the  inhabitants  of  seven 

The  opinion  of  the  learned  chief-  or  eight  of  the  great  states  of  the 
justice  in  Munn  v.  The  People,  al-  west,  with  four  or  five  states  lying  on 
ready  referred  to,  is  so  clear  and  sat-  the  sea  shore,  and  forms  the  largest 
isfactory  on  this  question,  and  illus-  part  of  the  inter-state  commerce  in 
trates  the  application  of  the  principle  these  states.  The  grain  warehouses, 
on  which  the  right  of  legislative  con-  or  elevators,  in  Chicago,  are  immense 
trol  is  based  so  well,  in  cases  of  ware-  structures,  holding  from  800,000  to 
housemen  as  well  as  in  cases  of  com-  1,000,000  bushels  at  one  time,  acoord- 
mon  carriers,  that  I  insert  the  con-  ing  to  size.  They  are  divided  into 
eluding  portion  of  it.  He  observes:  bins  of  large  capacity  and  great 
"Enough  has  already  been  said  to  strength.  *  *  *  They  are  located 
show  that  when  private  property  is  with  the  river  harbor  on  one  side  and 
devoted  to  a  public  use  it  is  subject  to  the  railway  tracks  on  the  other,  and 
public  regulation.  It  remains  only  to  the  grain  is  run  through  them  from 
ascertain  whether  the  warehouses  of  car  to  vessel,  or  boat  or  car,  as  may  be 
these  plaintiffs  in  error  and  the  busi-  demanded  in  the  course  of  business. 
inesB  which  is  carried  on  there  come  It  has  been  found  impossible  to  pre- 
within  the  operation  of  this  principle,  serve  each  owner's  grain  separate, and 
For  this  purpose  we  accept  as  true  the  this  has  given  rise  to  a  system  of  in- 
statements  of  fact  contained  in  the  spection  and  grading,  by  which  the 
elaborate  brief  of  one  of  the  counsel  grain  of  different  owners  is  mixed, 
of  the  plaintiffs  in  error.  From  these  and  receipts  issued  for  the  number  of 
it  appears  that  the  great  producing  bushels,  which  are  negotiable  and  re- 
region  of  the  '  west  and  northwest  deemable  in  like  kind  upon  demand, 
sends  its  grain  by  water  and  rail  to  This  mode  of  conducting  business  was 
Chicago,  where  the  g^reater  part  of  it  inaugurated  more  than  twenty  years 
is  shipped  by  vessels  for  transporta-  ago,  and  has  grown  to  immense  pro- 
tion  to  the  seaboard  by  the  great  lakes,  portions.  The  railways  have  found  it 
and  some  of  it  is  forwarded  by  rail  impracticable  to  own  such  elevators, 
way  to  the  eastern  ports.  ♦  *  »  and  public  policy  forbids  the  transac- 
Vessels,  to  some  extent,  are  loaded  in  tion  of  such  business  by  the  common 
the  Chicago  harbor,  and  sailed  through  carrier;  the  owership  has,  therefore, 
the  St.  liawrence  directly  to  Europe,  been  by  private  individuals,  who  have 
*  *  *  The  quantity  [of  grain]  re-  embarked  their  capital  and  devoted 
ceived  in  Chicago  has  made  it  the  their  industry  to  such  business  as  a 
greatest  grain  market  in  the  world,  private  pursuit.  In  this  connection  it 
This  business  has  created  a  demand  must  also  be  borne  in  mind  that,  al- 
for  means  by  which  the  immense  tbough  in  1874  there  were  in  Cliicago 
quantity  of  grain  can  be  handled  or  fourteen  warehouses  adapted  to  this 
stored,  and  these  have  been  found  in  particular  business,  and  owned  by 
grain  warehouses,  which  are  commonly  about  thirty  persons,  nine  business 
called  elevators,  because  the  grain  is  firms  controlled  them,  and  that  the 
elevated  from  the  boat  or  car  by  ma^  prices  charged  and  received  for  stor- 
chinery  operated  by  steam,  into  bins  age  were  such  'as have  been  from  year 
prepared  for  its  reception,  and  6^6t;a^e(2  to  year  agreed  upon  and  established 
from  the  bins  by  like  process  into  the  by  the  different  elevators  or  ware- 
vessel  or  car  which  is  to  carry  it  on  houses  in  the   city  of  Chicago,  and 
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Sec.  44.  It  is  evident  that  the  legislatare  has  the  right  to  rega- 
late  the  prices  of  railroad  companies,  and  especially  to  fix  the 
maximnm  rates  which  they  may  charge  for  fare  and  freight,  even 

which  rates  have  been  annually  pub-  public  warehouse,  etc.,  might  be 
lished  in  one  or  more  newspapers  reached  by  the  cars  on  their  railroads, 
printed  in  said  city,  in  the  month  of  This  indicates  very  clearly  that  during 
January  in  each  year  then  next  ensu-  the  twenty  years  in  which  this  pecul- 
ing  such  publication.'  1'Ilub  it  is  ap-  iar  business  had  been  assuming  its 
parent  that  all  the  elevating  facilities  present  immense  proportions  some 
through  which  these  vast  productions  thing  had  occurred  which  led  the 
'  of  seven  or  eight  great  states  of  the  whole  body  of  the  people  to  suppose 
west '  must  pass  on  the  way  *  to  four  or  that  remedies,  such  as  are  usually  em- 
fire  of  the  states  on  the  sea-shore/  ployed  to  prevent  abuse  by  virtual 
may  be  a  virtiuU  monopoly.  Under  monopolies,  might  not  be  inappropri- 
sach  circumstances  it  is  difficult  to  see  ate  here.  For  our  purposes  we  must 
why,  if  the  carrier,  or  the  miller,  or  assume  that,  if  a  st-ate  of  facts  could 
the  ferryman,  or  the  innkeeper,  or  the  exist  that  would  justify  such  legisla- 
wharfinger,  or  the  baker,  or  the  cart-  tion,  it  actually  did  exist  when  the 
man,  or  the  hackney-coachman,  pur-  statute  now  under  consideration  was 
sues  a  public  employment  and  exer-  passed.  For  us  the  question  is  one  of 
ciaes  '  a  sort  of  public  office,'  these  power,  not  of  expediency.  If  no  state 
plaintiffs  in  error  do  not.  They  stand,  of  circumstances  could  exist  to  justify 
to  use  the  language  of  their  counsel,  such  a  statute,  then  we  must  declare 
in  the  very  '  gateway  of  commerce,'  this  one  void,  because  in  excess  of  the 
and  take  toll  from  all  who  pass.  Their  legislative  power  of  the  state.  But 
business  most  certainly  '  tends  to  a  if  it  could,  we  must  presume  it  did. 
common  charge,  and  is  become  a  thing  Of  the  proprietv  of  legislative  inter- 
of  public  interest  and  use.'  Every  ference  within  the  scope  of  legislative 
bushel  of  grain  for  its  passage  *'  pays  power,  the  legislature  is  the  exclusive 
a  toU  whicn  is  a  common  charge,'  and  judge.  Neither  is  it  a  matter  of  any 
therefore,  according  to  Lord  Hale,  moment  that  no  precedent  can  be 
every  such  warehouseman  '  ought  to  found  for  a  statute  precisely  like  this. 
be  under  public  regulation,  viz.,  that  It  is  conceded  that  the  business  is 
he  *  *  take  but  reasonable  toll.'  one  of  recent  origin,  that  its  growth 
Certainly,  if  any  business  can  be  has  been  rapid,  and  that  it  is  already 
clothed  with  a  public  interest,  and  of  great  importance.  And  it  must  also 
cease  to  be  juris  privati  only,  this  has  be  conceded  that  it  is  a  business  in 
been.  It  may  not  be  made  so  by  the  which  the  whole  public  has  a  direct 
constitution  of  Illinois  or  this  statute,  and  positive  interest.  It  presents, 
but  it  is  by  the  facts.  We  also  are  therefore,  a  case  for  the  application  of 
not  permitted  to  overlook  the  fact  a  long-known  and  established  princi- 
that,  for  some  reason,  the  people  of  ciple  in  social  science,  and  this  statute 
Dlinois,  when  they  revised  their  con-  simply  extends  the  law  so  as  to  meet 
stitution  in  1870,  saw  fit  to  make  it  this  new  development  of  commercial 
the  duty  of  the  general  assembly  to  progress.  There  is  no  attempt  to  com- 
pass laws  *  for  the  protection  of  the  pel  these  owners  to  grant  the  public 
producers,  shippers  and  receivers  of  an  interest  in  their  property,  but  to 
grain  and  produce '  (art.  13,  §  7),  and  by  declare  their  obligations,  if  they  use  it, 
section  5  of  the  same  article,  to  require  in  this  particular  manner.  It  matters 
aU  railroad  companies  receiving  and  not  in  tnis  case,  that  these  plaintiffs  in 
transporting  grain  in  bulk  or  other-  error  had  built  their  warehouses  and 
wise  to  deliver  the  same  at  any  ele-  established  their  business  before  the 
vator  to  which  it  may  be  consigned,  regulations  complained  of  were 
that  could  be  reached  by  any  track  adopted.  What  they  did  was  from 
that  was  or  could  be  used  by  such  the  beginning,  subject  to  the  power  of 
company,  and  that  all  railroad  com-  the  body  politic  to  require  them  to 
panies  should  permit  connections  to  conform  to  such  regulations  as  might 
be  made  with  their  tracks,  so  that  any  be  established  by  Uie  proper  authori- 
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when  the  right  to  regulate  and  control  them,  or  to  amend  or  repeal 

their  charters,  is  not  contained  in  the  act  or  general  statutes  under 
which  they  are  instituted  or  created.     The  doctrine  is  that  the 

ties  for  the  common  good.  They  business  may  be  changed  by  statute, 
entered  upon  their  business  and  pro-  A  person  has  no  property,  no  vested 
vided  themselves  with  the  means  to  interest  in  any  rule  of  the  common 
carry  it  on,  subject  to  this  condition,  law.  This  is  only  one  of  the  forms  of 
If  they  did  not  wish  to  submit  them-  municipal  law,  and  is  no  more  sacred 
selves  to  such  interference,  they  than  any  other.  Rights  of  property, 
should  not  have  clothed  the  public  which  have  been  created  by  the  com- 
with  an  interest  in  their  concerns.  The  mon  law,  cannot  be  taken  away  with- 
same  principle  applies  to  them  that  out  due  process ;  but  the  law  itself,  as 
does  to  the  proprietor  of  a  hackney  a  rule  of  conduct,  may  be  changed  at 
carriage,  and  as  to  him,  it  has  never  the  will,  or  even  the  whim,  of  the  legis- 
been  supposed  that  he  was  exempt  lature,  unless  prevented  by  constitu- 
from  regulating  statutes  and  ordin-  tional  limitations.  Indeed,  the  great 
ances,  because  he  had  purcliased  his  office  of  statutes  is  to  remedy  defects 
horses  and  carriage,  and  established  in  the  common  law  as  they  are  de- 
his  business  before  the  statute  or  veloped,  and  to  adopt  it  to  the  changes 
ordinance  was  adopted.  It  is  insisted,  of  time  and  circumstances.  To  limit 
however,  that  the  owner  of  property  the  rate  of  charge  for  services  rendered 
is  entitled  to  reasonable  compensation  in  a  public  employment,  or  for  the  use 
for  its  use,  even  though  it  be  clothed  of  property  in  which  the  public  haa 
with  a  public  interest,  and  that  what  an  interest,  is  only  changing  a  regu la- 
is  reasonable  is  a  judicial  and  not  a  tion  which  existed  before.  It  estab- 
legislative  question.  It  has  already  lishes  no  new  principle  in  law,  but 
been  shown  the  practice  has  been  only  gives  a  new  effect  to  an  old  one. 
otherwise.  In  countries  where  the  We  know  that  this  is  a  power  which 
common  law  prevails,  it  has  been  cus-  may  be  abused,  but  this  is  no  argument 
tomary,  from  time  immemorial,  for  the  against  its  existence.  For  protection 
legislature  to  declare  what  shall  be  a  against  abuses  by  legislatures,  the 
reasonable  compensation  under  such  people  must  resort  to  the  polls,  not  to 
circumstances,  or  perhaps,  more  prop-  the  courts.  After  what  lias  already 
erly  speaking,  to  fix  a  maximum,  be-  been  said,  it  is  unnecessary  to  refer  at 
youd  which,  any  charge  made  would  length  to  the  effect  of  other  provisions 
be  unreasonable.  Undoubtedly,  in  of  the  fourteenth  amendment,  which 
mere  private  contracts  relating  to  mat-  is  relied  upon,  viz. :  That  no  state 
ters  in  which  the  public  has  no  inter-  shall  '  deny,  to  any  person  within  its 
est,  what  is  reasonable  must  be  ascer-  jurisdiction,  the  equal  protection  of  the 
tained  judicially.  But  this  is  because  laws.'  Certainly  it  cannot  be  claimed 
the  legislature  has  no  control  over  that  this  prevents  the  state  from 
such  a  contract.  So,  too,  in  matters  regulating  the  fares  of  hackmeu,  or 
which  do  affect  the  public  interest,  the  charges  of  draymen,  in  Chicago, 
and  as  to  which  legislative  control  unless  it  does  the  same  thing  in  every 
may  be  exercised,  if  there  are  no  statu-  other  place  within  its  jurisdiction, 
tory  regulations  upon  the  subject,  the  But,  as  has  been  seen,  the  power  to 
courts  must  determine  what  is  reason-  regulate  the  business  of  warehouses 
able.  The  controlling  fact  is  the  depends  upon  the  same  principle  as  the 
power  to  regulate  at  all.  If  that  power  to  regulate  hackmen  and  dray- 
exists,  the  right  to  establish  the  maxi-  men,  and  what  cannnot  be  done  in  the 
mum  of  charge,  as  one  of  the  means  one  case  cannot,  in  this  particular,  be 
of  regulation,  is  implied.  In  fact,  the  done  in  the  other.  We  come  now  to 
common-law  rule,  which  requires  the  consider  the  effect  upon  this  statute  of 
charge  to  be  reasonable,  is  itself  a  the  power  of  congress  to  regulate  com- 
regulatiou  as  to  price.  Without  it  the  merce.  It  was  very  properly  said,  in 
owner  could  make  his  rates  at  will,  the  case  of  the  State  Tax  on  I^ilway 
and  compel  the  public  to  yield  to  his  Gross  Receipts  (15  Wall.  293),  that  'it 
terms  or  forego  the  use.  But  a  mere  is  not  every  thing  that  affects  com- 
common-law    regulation    of  trade  or  merce  that  amounts  to  a  regulation. 
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legislature  creating  them,  or  by  or  under  whose  acts  they  are  cre- 
ated, may  regulate  and  fix  the  maximum  or  reasonable  charges 
which  they  may  receive,  the  same  as  tliough  they  were  private 
persons ;  and  that  such  regulation  is  not  any  violation  of  the 
corporate  contract,  or  any  infringement  of  the  constitutional 
rights  of  the  corporation,  whose  charges  are  thus  fixed  or  regu- 
lated. 

The  right  of  the  legislature  to  regulate  the  charges  of  a 
private  person  engaged  in  an  employment  of  general  public 
interest  or  concern,  seems  to  be  settled  by  a  uniform  current  of 
decisions,  and  there  would  seem  to  be  no  reason,  based  upon  prin- 
ciple or  any  sound  public  policy,  against  the  right  of  the  legisla- 
ture to  provide  for  and  regulate  the  rates  of  fare  and  freight  of 
incorporated  companies,  organized  and  instituted  for  the  purpose 
of  carrying  persons  or  property.  In  fact,  the  reason  for  the 
application  of  the  doctrine  we  have  referred  to  would  be  stronger 
in  that  ease  than  in  case  of  mere  private  and  individual  concerns, 
whose  business  is  less  extensive,  such  as  draymen,  hackney  coach- 
men, etc. ;  as  railroad  corporations  have,  by  virtue  of  the  cor- 
porate franchises  conferred  upon  them,  although  of  a  private 
character,  the  right  to  condemn  and  appropriate  private  property 
for  their  private  purposes,  on  the  condition  that  they  make  com- 
pensation for  the  same  to  the  owner.* 

within  the  meaning  of  the  const itu-  rectly  operate  upon  commerce  outside 

tion.'   The  warehouses  of  these  plr  in-  its  immediate  jurisdiction.    We  do  not 

tiffs  in   error  are  situated,  and  their  say  that  a  case  may  not  arise  in  which 

business  carried  on  excJusively,  within  it  wiU  be  found  that  a  state,  under  the 

the    limits    of    the   state  of  Illinois,  form  of  regulating  its  own  affairs,  haa 

Thej  are  used  as  instruments  by  those  encroached  upon  the  exclusive  domain 

engaged  in  state,  as  well  as  by  those  of  congress,  in  respect  to  inter-Btate 

enjraped  in  inter-state  commerce ;  but  commerce  ;  but  we  do  say,  that  upon 

they  are  no  more  necessarily  a  part  of  the  facts  as  they  are  presented  to  us 

commerce  itself,  than  the  dray  or  cart,  in  this  record,  that  has  not  been  done, 

by  which,  but  for  them,  grain  would  The  remaining  objection,  to  wit,  that 

be  transferred  from  one  railroad  station  the  statute  in  its  present  form  is  re- 

to  another.    Incidentally,  they  may  be-  pugnant  to  section  9,  article  1  of  the 

come  connected  with  inter-state  com-  constitution  of  the  United  States,  be- 

merce,  but  not  necessarily  so.     Their  cause  it  gives  preference  to  the  ports 

regulation  is  a  thing  of  domestic  con-  of  one  state  over  those  of  another,  may 

cern,  and  certainly  until  congress  acts  be  disposed  of  by  a  single  remark,  that 

in  reference  to  their  inter-state  rela-  this  provision  operates  only  as  a  11  mi- 

tion«(.  the  state  may  exercise  all  the  tation  of  the  powers  of  congress,  and 

powers  of  the  government  over  them,  in  no  respect  affects  the  states  in  the 

even  though  in  so  doing  it  may  indi-  regulation  of  their  domestic  affairs." 

*  See  post,  ch.  17. 
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Seo.  45.  Sabsequent  grants  —  oonBtruction  of  charterg.  —  The  grant- 
ing of  franchises  to  a  private  corporation  does  not  ordinarily  pre- 
vent future  grants  of  the  same  character  to  others.  The  general 
doctrine  is,  that  if  a  grant  is  accepted,  it  becomes  a  contract  between 
the  state  and  the  corporators,  yet  the  courts  in  the  construction 
of  such  contracts  will  not,  by  implication,  extend  the  powers  of 
corporations  beyond  the  express  provisions  of  the  grant  or  such 
as  arc  necessarily  implied  in  order  to  carry  out  those  expressly 
conferred.  Thus,  the  grant  of  authority  by  a  legislature  to  a 
turnpike  corporation,  to  construct  a  road  between  two  places,  and 
collect  tolls  thereon,  would  not  preclude  the  same  legislature  from 
conferring  similar  powers  upon  other  companies,  for  different 
routes  between  the  same  places.  This  doctrine  is  illustrated  by 
the  opinion  of  the  supreme  court  of  the  United  States  in  the  case 
of  Charles  River  Bridge  v.  Warren  Bridge.^  In  this  case  a  charter 
of  the  legislature  of  Massachusetts  conferred  upon  certain  persons 
authority  to  construct  a  bridge  over  Charles  river,  thereby  con- 
necting Boston  and  Charlestown,  with  the  right  to  collect  tolls, 
but  without  provisions  conferring  special  powers,  or  restricting 
future  legislative  action,  and  such  bridge  was  built  by  said  corpo- 
ration, and  the  legislature  subsequently  incorporated  another  com- 
pany to  build  the  Warren  bridge  across  the  same  river,  and  near 
the  former  one,  and  said  latter  company  were  proceeding  to  build 
such  bridge,  when  the  former  filed  a  bill  for  an  injunction,  and 
also  for  general  relief,  on  the  ground  that  the  second  charter  im- 
paired the  obligations  of  the  former  charter,  but  it  was  dismissed.* 
And  this  decision  was  affirmed  in  the  supreme  court  of  the  United 
States.  Chief- Justice  Taney  in  this  case,  referring  to  the  char- 
ter of  the  proprietors  of  the  Charles  river  bridge,  and  the  rules 
of  construction  of  such  charters,  observes  :  "  This  act  of  incorpo- 
ration is  in  the  usual  form,  and  the  privileges  such  as  are  com- 
monly given  to  corporations  of  that  kind.  It  confers  on  them 
the  ordinary  faculties  of  a  corporation,  for  the  purpose  of  build- 
ing the  bridge,  and  establishes  certain  rates  of  toll,  which  the 
company  are  authorized  to  take.  This  is  the  whole  grant.  There 
is  no  exclusive  privilege  given  to  them  over  the  waters  of  Charles 
river,  above  or  below  their  bridge.     No  right  to  erect  another 

>  11  Pet.  420.  »  7  Pick.  344. 
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bridge  themselves,  or  prevent  other  persons  from  erecting  one. 
No  engagement  from  the  state  that  another  shall  not  be  erected, 
and  no  undertaking  not  to  sanction  competition,  nor  to  make  im- 
provements that  may  diminish  the  amount  of  its  income.  Upon 
all  of  these  subjects  the  charter  is  silent.  No  words  are  used  from 
which  an  intention  to  grant  any  of  those  rights  can  be  inferred. 
If  the  plaintiff  is  entitled  to  them,  it  must  be  implied,  simply, 
from  the  nature  of  the  grant,  and  cannot  be  inferred  from  the 
words  by  which  the  grant  is  made.  The  relative  position  of  the 
Warren  bridge  has  already  been  described.  It  does  not  interrupt 
the  passage  over  the  Charles  river  bridge,  nor  make  the  way  to 
it  or  from  it  less  convenient.  None  of  the  faculties  or  franchises 
granted  to  that  corporation  have  been  revoked  by  the  legislature, 
and  its  right  to  take  the  tolls  granted  by  the  charter  remains  un- 
altered. In  short,  all  the  franchises  and  rights  of  property  enum- 
erated in  the  charter,  and  there  mentioned  to  have  been  granted 
to  it,  remain  unimpaired.  But  its  income  is  destroyed  by  the 
Warren  bridge,  which,  being  free,  draws  off  the  passengers  and 
property  which  would  otherwise  have  gone  over  it,  and  renders 
their  franchises  of  no  value.  This  is  the  gist  of  the  complaint. 
For  it  is  not  pretended  that  the  erection  of  the  Warren  bridge  would 
have  done  them  any  injury,  or  in  any  degree  affected  their  right 
of  property,  if  it  had  not  diminished  the  amount  of  their  tolls. 
In  order  then  to  entitle  themselves  to  relief,  it  is  necessary  to 
show  that  the  legislature  contracted  not  to  do  the  act  of  which 
they  complain,  and  that  they  impaired,  or  in  other  words,  violated 
that  contract,  by  the  erection  of  the  Warren  bridge.  The  inquiry 
is,  does  the  charter  contain  such  a  contract  on  the  part  of  the 
state?  Is  there  such  a  stipulation  to  be  found  in  that  instru- 
ment? *  *  *  If  a  contract  on  that  subject  can  be  gathered 
from  the  charter  it  must  be  by  implication,  and  cannot  be  found 
in  the  words  used.  Can  such  an  agreement  be  implied  ?  In  such 
charters  no  rights  are  taken  from  the  public  or  given  to  the  cor- 
poration, beyond  those  which  the  words  of  the  charter,  by  their 
natural  and  proper  construction,  purport  to  convey."  * 

^  It   18   further    observed    by   the  trayel;  the  later  ones  interfering  mater- 

the  learned  jaatice  in  this  case,  as  f  ol-  ially  with  the  profits  of  the  first.  These 

lows :    *'  Tampike    roads   haye  been  corporations  have,  in  some  instances, 

made  succession  on  the  same  line  of  been  utterly  ruined  by  the  introducing 
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But  this  doctrine  does  not  obtain  where  the  charter  expressly 
provides  for  exclusive  privileges,  and  confers  franchises  of  an 
extraordinary  character.  And  a  railroad  coi'poration,  upon  which 
have  been  conferred  such  exclusive  and  extraordinary  privileges 
and  franchises,  may  maintain  an  action  in  equity,  for  any  disturb- 
ance of  them.  Thus,  where  it  was  provided  in  the  charter  of 
such  a  corporation,  "  that  no  other  railroad  than  the  one  hereby 
gi^anted  shall,  within  thirty  years  from  and  after  the  passing  of 
this  act,  be  authorized  to  be  made,  leading  from  Boston,  Charles- 
town  or  Cambridge  to  Lowell,"  it  was  held  that  this  constituted  a 
contract  by  the  state  with  the  Boston  and  Lowell  Railroad  Cor- 
poration, and  that  no  other  railroad  from  Boston,  Charlestown  or 
Cambridge  to  Lowell  could  be  lawfully  incorporated  within  thirty 
years,  and  that  such  a  condition  was  binding  upon  subsequent 
legislatures  of  that  State.  * 

of  newer  and  better  modes  of  transpor-  tion,  containing  nothing  more   than 

tation,  and  traveling.     In  some  cases  the  usual   stipulations  and  provisions 

railroads  have  rendered  the  turnpike  to  be  found  in  every  such  law.     The 

roads  on   the   same   line   of  travel  so  absence  of  any  such  controversy,  when 

useless,  that  the  franchise  of  the  turn-  there  must  have  been   so  many  occa- 

pike  corporation  is  not  worth  preserv-  sions  to  give   rise  to  it,  proves   that 

ing.     Yet  in  none  of  these  cases  have  neither     states,   nor   individuals,   nor 

the   corporations  supposed  that  their  corporations,  ever  imagined  that  such 

privileges   were  invaded  or  any   con-  a  contract  could  be  implied  from  such 

tract  violated  on  the  part  of  the  state,  characters.     It   shows   that    the  men 

Among  the  multitude  of  cases  which  who  voted  for  these  laws  never  imag- 

have  occurred  and   been  daily   occur-  ined   that  they  were   forming  such  a 

ring  for  the  last  forty  or  fifty  years,  contract;    and   if    we  maintain   that 

this  is  the  first  instance  in  which  such  they  have  made  it,  we  must  create  it 

an  implied  contract  has  been  contended  by  a  legal  fiction,  in  opposition  to  the 

for,  and  this  court  called  upon  to  infer  truth   of    the   fact,  and  the   obvious 

it  from  an  ordinary  act  of  incorpora-  intention  of  the  party." 

^  Boston  &  Lowell  R.  Co.  o.  Salem  &  contract.     *    *    *    The  question  is, 

Lowell  R.  Co.,  2  Gray,  1.     In  this  case  does  this  provision  confer  any  exclu- 

the   supreme  court,   per  Shaw,  C.  J.,  si ve  right,  interest,  franchise  or  benefit 

say :  "  In  construing  this  act  of  incor-  on  this  corporation  ?     It   is  found   in 

poration,  we  are  to  bear  in  mind  the  the  same  act ;   the  whole  is  presented 

time  and  circumstances  under  which  at   once   to  the   consideration  of   the 

it  was  made,  but  more  especially  to  corporators,  to  be  accepted  or  rejected 

take  into  consideration  every  part  and  as  a  whole;  and  this  would  of  course 

clause  of  the  act,  and  deduce  from  it  constitute    a    consideration    in    their 

the  true  meaning   and  intent  of  the  minds,    in    determining    wliether    to 

parties.     The  act,  like  every  act  and  ac<;ept   or  reject    the   charter.     If   it 

charter  of  the  same  kind,  is  a  cf)ntract  adds  any  thing  to  the  value  and  benefit 

between   the   government   on  the  one  of  the  franchise,  such  enhanced  value 

part,  and   the    undertakers,  accepting  is  part  of  the  price  which  the  public 

the  act  of  incorporation,  on  the  other;  propose  to  pay,  and  which  the  under- 

and  therefore  what  they  both  intended,  takers  expect  to  receive,  as  their  com- 

by  the  terms  used,  if  we  can  ascertain  pensation  for  furnishing  such  public 

it,  forms  the  true  construction  of  such  improvement. 
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Sec.  46.  Reservation  of  power  in  the  legislature.  —  The  inviola- 
bility of  the  contract  secured  by  incorporation,  and  the  disa- 
bility of  the  state,  through  its  legislature,  to  resume  or  in  any 

"  This  is  a  stipulation  of  some  sort,  state,  on  the  let  of  April,   1808,  to 
a  contract,    bj  one  of  tlie  contract-  erect  and  maintain  a  bridge  across  the 
ing-  parties,  to  and  with  the  other ;  in  Chenango  river,  at  Binghamton,  with 
order  to  put  a  just  construction  upon  perpetual  succession,  the  right  to  take 
it,  we  must  consider  the  character  and  tolls,  and  a  covenant  that  no   other 
relations  of   the  contracting  parties,  bridge  should  be  built  within  a  dis- 
the  subject  matter  of  the  stipulation,  tance  of  two  miles  either  way  from 
and  its  legal  effect  upon  their  respect-  their  bridge  ;  which   was  a  grant  iu 
ive  rights.   It  was  made  by  the  govern-  the  nature  of  a  contract  that  cannot  be 
ment,  in   its  sovereign  capacity,  with  impaired.     The  complaint  of  the  bill 
subjects,  who  were  encouraged  by  it  is,  that  notwithstanding  the  Chenango 
to  advance  their  property  for  the  bene-  Bridge  Company  have  faithfully  kept 
fit  of  the  public.     It  was  certainly  a  their  contract  with  the  state,  and  main- 
stipulation  on  the  part  of  the  govern-  tained  for  a  period  of  nearly  fifty  years 
ment  regulating  its  own  conduct,  and  a  safe  and  suitable  bridge  for  the  ac- 
putting  a  restraint  upon  its  own  power  commodation  of  the  public,  the  legis- 
to  authorize  any  other  railroad  to  be  lature  of  New  York,  on    the  5th  of 
buUt,  with  a  right  to  levy  a  toll,  and  April,  1855.  in  plain  violation  of  the 
of  course,  no  other  such  road  could  contract  of  the  state  with  them,  au- 
lawfuUy  be  made.     It  was,  therefore,  thorized  the    defendants  to    build  a 
equivalent  to  a  covenant  for  quiet  en-  bridge    across    the    Chenango    river 
joyment  against  its  own  acts,  and  those  within  the  prescribed  limits,  and  that 
of  persons  claiming  under  it.     This  is,  the  bridge  is  built  and  open  for  travel, 
in  fact,  all  that  the  government  could  "The  bill  seeks  to  obtain  a  perpetual 
stipulate.     It  could  not  covenant  with  Injunction    against    the    Binghamton 
the  corporation   for  quiet  enjoyment  Bridge  Company  from  using  or  allow- 
against     strangers      and      intruders,  ing  to  be  used  the  bridge  thus  built, 
against  the  unauthorized  and  illegal  on  the  sole  ground  that  tiie  statute  of 
disturbance  of  their  rights  by  third  the  state  which  authorizes  it  is  repug- 
parties ;    against    these,    they    would  nant  to  that  provision  of  the  constitu- 
nave  their  remedy  in  the  general  laws  tion  of  the  United  States  which  says 
of  the  land."  that  no  state  shall  pass  any  law  im- 
The  same  doctrine  was  also  held  in  pairing  the   obligation  of    contracts. 
The  Binghamton  Bridge  Case,  3  Wall.  Such  proceedings  were  had  in  the  in- 
51.    Davis,  J.,  in  the  opinion  in  this  ferior  courts  of  New  York,  that  the 
case,  observes :  case  finally  reached  aud  was  heard  in 
**  The   constitution   of    the    United  the   court  of    appeals,  which   is  the 
States  declares  that  no  state  shall  pass  highest  court  of  law  or  equity  of  the 
any  law  impairing  the  obligation  of  state  in  which  a  decision  of   the  suit 
contracts ;  and  the  25th  section  of  the  could  be  had.     And   that  court   held 
judiciary  act   provides  that  the  final  that  the   act   by  virtue  of   which   the 
judgment  or   decree  of    the   highest  Binghamton  bridge  was  built   was   a 
oourt  of  a  state,  in  which  a  decision  in  valid  act,  and  rendered  a  fiual  decree 
a  salt  can  be  had,  may  be  examined  dismissing    the    bill.       Every    thing, 
and  reviewed  in  this  court,  if  there  therefore,  concurs  to  bring  into  exer- 
was  drawn  in  question  in  the  suit  the  cise  the  appellate  power  of  this  court 
TaUdity  of  a  statute  of  the  state,  on  over  cases  decided  in  a  state  court  and 
the  ground  of  its  being  repugnant  to  to  support   the   writ   of  error,   which 
the  constitution  of  the  United  States,  seeks  to  re-examine  and   correct  the 
and  the  decision  was  in  favor  of  its  final  judgment  of  the  court  of  appeals 
validity.  in  New  York. 

"The  plaintiffs  in  error  brought  a  suit  *' The  questions  presented  by  this 

in  equity  in  the  supreme  court  in  New  record  are  of  importance,  and  have  re- 

Tork,  alleging  that  they  were  created  ceived  deliberate  consideration, 

a  corporation  by  the  legislature  of  that  "  It  is  said  that  the  revising  power  ol 
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way  modify  or  control  the  powera  thus  conferred,  although  they 
may  have  been  the  result  of  unwise,  hasty  or  corrupt  legislar 

tion,  has  created  apprehensions  of  danger  from  the  power  that 

this  court,  over  state  adjudications  is  beneficial  to   the    country,    and  this 

viewed  with  jealousy.    If  so,  we  say,  benefit  constitutes  the  consideration, 

in  the  words  of  Chief* Justice  Mab-  and  in  most  cases  the  sole  oonsidera- 

SHALLf   '  that  the  course  of  the  judicial  tion  for  the  grant/    The  purposes  to 

department  is  marked  out  by  law.   As  be  attained  are  generally  beyond  the 

this  court  has  never  grasped  at  un-  ability  of  individual   enterprise,  and 

granted  jurisdiction,  so  it  never  will,  can  only  be  accomplished  through  the 

we  trust,  shrink  from  that  which  is  aid  of  associated  wealth.     This  wiU 

conferred  upon  it.'   The  constitutional  not  be  risked,  unless  privileges  are 

right  of  one  legislature  to  grant  cor-  given  and  securities  f umishea  in  an 

porate  privileges  and  franchises,  so  as  act  of  incorporation.     The  wants  of 

to  bind  and  conclude  a  succeeding  one,  the  public  are  often  so  imperative,  that 

has  been  denied.     We  have  supposed,  a  duty  is  imposed  on  government  to 

if  any  thing  was   settled  by  an  un«  provide  for  them ;  and  as  experience 

broken    course    of    decisions    in   the  nas  proved  that  a  state  should  not 

federal  and  state  courts,  it  was,  that  directly  attempt  to  do  this,  it  is  neces- 

an  act  of  incorporation  was  a  contract  sary  to  confer  on  others  the  faculty  of 

between    the    state    and    the     stock-  doing  what  the  sovereign  power  is  un- 

holders.    All  courts,  at  this  day,  are  willing  to  undertake.    The  legislature, 

estopped  from  questioning    the  doc-  therefore,  says  to  public  spirited  citi- 

trine.    The  security  of  property  rests  zens  :    *  If  you  will  embark,  with  your 

upon  it,  and  every  successful  enter-  time,  money,  and  skill,  in  an  enterprise 

prise  is  undertaken,  in  the  unshaken  whidi  will  accommodate  the  public  ne- 

belief  that  it  will  never  be  forsaken.  cessities,  we  wiU  grant  to  you,  for  a 

"  A  departure  from  it  now  would  in-  limited  period,  or  in  perpetuity,  privi- 
volve  dangers  to  society  that  cannot  leges  that  wiU  justifr  the  expenditure 
be  foreseen,  would  shock  the  sense  of  of  your  money,  and  the  employment  of 
justice  of  the  country,  unhinge  its  your  time  and  skill.'  Sucn  a  grant  is 
business  interests,  and  weaken,  if  not  a  contract,  with  mutual  oonsideratioDs, 
destroy,  that  respect  which  has  always  and  justice  and  good  policy  alike  re- 
been  felt  for  the  judicial  department  quire  that  the  protection  of  the  law 
of  the  government.  An  attempt,  even  should  be  assured  to  it. 
to  reaffirm  it,  could  only  tend  to  lessen  "  It  is  argued,  as  a  reason  why  courts 
its  force  and  obligation.  It  received  should  not  be  rigid  in  enforcing  the 
its  ablest  exposition  in  the  case  of  Dart-  contracts  made  by  states,  that  legis- 
mouth  College  v.  Woodward,  4  Wheat,  lative  bodies  are  often  overreached  by 
418,  which  case  has  ever  since  been  designing  men,  and  dispose  of  fran- 
considered  a  landmark  by  the  prof  es-  chises  with  great  recklessness, 
sion,  and  no  court  has  since  disre-  **  If  the  knowledge  that  a  contract 
garded  the  doctrine,  that  the  charters  made  by  a  state  with  individuals  is 
of  private  corporations  are  contracts,  equally  protected  from  invasion  as  a 
protected  from  invasion  by  the  consti-  contract  made  between  natural  per- 
tution  of  the  United  States.  And  it  sons,  does  not  awaken  watchfulness 
has  since  so  often  received  the  solemn  and  care  on  the  part  of  law-makers,  it 
sanction  of  this  court,  that  it  would  is  difficult  to  perceive  what  would, 
nnnecessarily  lengthen  this  opinion  to  The  corrective  to  improvident  legiala- 
refer  to  the  cases,  or  even  enumerate  tion  is  not  in  the  courts,  but  is  to  be 
them.  found  elsewhere. 

"  The  principle  is  supported  by  reason  "A  great  deal  of  the  argument  at  the 

as  well  as  authority.     It  was  well  re-  bar  was  devoted  to  the  consideration 

marked  by  the  chief-justice,  in  the  of  the  proper  rule  of  construction  to 

Darmouth  College  case,  *  that  the  ob-  be  adopted  in  the  interpretation  of 

jects  for  which  a  corporation  is  created  legislative  contracts.     In  this  there  is 

are  universally  such  as  the  government  no  difficulty.    All  contracts  are  to  be 

wishes  to  promote.    They  are  deemed  construed  to  accomplish  the  intention 
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maj  thus  be  created;'  and  to  guard  against  and  protect  tlie 
government  and  the  interest  of  the  people  therefrom,  provisions 
are  now  usually  found  in  the  constitutions  of  various  states  of 
the  Union,  preventing  the  creation  of  corporations,  except  subject 
to  the  right  of  the  legislature  to  repeal  or  amend  the  same ;  and 
not  unfrequently  the  special  or  general  law  creating  them,  con- 
tarns  a  clause,  reserving  the  right  of  the  legislature  to  control  such 
corporation  and  amend,  alter,  abridge,  regulate  or  withdraw  the 
rights,  privileges  and  powers  conferred.'  In  such  cases  the  legis- 
lature could  alter,  change,  set  aside,  abridge,  or  regulate  the  cor- 
porate powers  and  franchises  without  any  violation  of  the  contract 
or  of  constitutional  rights.* 

of  the  parties ;  and  in  determining  same  way.  The  principle  is  this :  that 
their  different  provisions,  a  liberal  and  aU  rights  which  are  asserted  against 
^r  const  motion  wiU  be  given  to  the  the  state  must  be  clearlj  defined,  and 
words,  either  singly  or  in  connection  not  raised  bj  inference  or  presumption ; 
with  the  subject-matter.  It  is  not  the  and  if  the  charter  is  silent  about  a 
duty  of  a  court,  by  legal  subtlety,  to  power,  it  does  not  exist.  If,  on  a  fair 
overthrow  a  contract,  but  rather  to  up-  reading  of  the  instrument,  reasonable 
hold  it  and  g^ve  it  effect ;  and  no  doubts  arise  as  to  tlie  proper  interpre- 
strained  or  artificial  rule  of  construe-  tation  to  be  givea  to  it,  those  doubts 
tion  is  to  be  applied  to  any  part  of  it.  are  to  be  solved  in  favor  of  the  state  ; 
If  there  is  no  ambiguity,  and  the  mean-  and  where  it  is  susceptible  of  two 
in^  of  the  parties  can  be  clearly  ascer-  meanings,  the  one  restricting  and  the 
tamed,  effect  is  to  be  given  to  the  in-  other  extending  the  powers  of  the 
strument  used,  whether  it  is  a  leglsla-  corporation,  that  construction  is  to  be 
live  grant  or  not.  In  the  case  of  the  adopted  which  works  the  least  harm 
Charles  River  Bridge,  11  Peters,  544,  to  the  state.  But  if  there  is  no  ambi- 
the  rules  of  construction  known  to  the  guity  in  the  charter,  and  the  powers 
English  common  law  were  adopted  conferred  are  plainly  marked,  and 
and  applied  in  the  interpretation  of  their  limits  can  be  readily  ascertained, 
legislative  grants,  and  the  principle  then  it  is  the  duty  of  the  court  to  aus- 
was  recofi^nized,  that  charters  are  to  be  tain  and  uphold  it,  and  to  carry  out 
construed  most  favorably  to  the  state,  the  true  meaning  and  intention  of  the 
and  that  in  grants  by  the  public  parties  to  it.  Any  other  rule  of  con- 
nothing  passes  by  implication.  This  struction  would  defeat  all  legislative 
court  has  repeatedly  since  reasserted  grants,  and  overthrow  all  other  con- 
the  same  doctrine ;  and  the  decisions  tracts." 
in  the  several  states  are  nearly  all  the 

*  Cooley  on  Const.  Lim.  27,  n.  2.  Of  8,  §  12.  New  York  Const.,  art.  8,  §  1; 
the  power  of  the  legislature  to  pre-  2  R.  S.  497,  §  8,  5th  ed.  If  the  power 
dude  itself  from  exercising  in  future  to  revoke  corporate  charters  is  con- 
aoj  of  the  essential  attributes  of  tained  in  the  constitution,  it  need  not 
sovereignty,  see  Cooley  on  Const,  be  contained  in  the  charter.  Delaware, 
Lim.  280,  200,  and  notes.  See,  also,  etc.,  R,  Co.  v.  Tharp,  5  Harr.  (Del.) 
construction  of  the  New  York  Const.  454. 

in  connection  with  an  act  of  the  legis-  '  West  Wisconsin  R.  Co.  t>.  Super- 

latare  relating  to  railways  in  streets.in  visors,  etc.,  85  Wis.  257.     But  const!- 

the  New  York  court  of  appeals,  in  the  tutional  or  statutory  provisions  could 

case  of  Matter  of  the  Gilbert  Elevated  not    have    a    retroactive    effect.    Id.; 

Railroad  Co.,  Alb.  Law.  J.,  v.  16,  p.  204.  Hamilton  v.  Keith,  5  Bush  (Ky.),  458  ; 

*  Code  Iowa,  §  1090 ;  Const.  la.,  art.  Griffin  v.  The  Kentucky  Co.,  3  id.  592. 
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K  the  corporate  rights  are  conferred  subject  to  the  reserved 
right  of  the  legislature  to  modify  or  repeal  them,  the  rights  and 
powers  conferred  are  mere  privileges,  subject  to  be  withdrawn  at 
any  time  at  the  will  of  the  legislature ;  *  and  the  right  may  be 
exercised  in  any  manner  and  to  any  extent  that  may  be  deemed 
proper.  If  tlie  corporation  is  a  railroad  company,  it  may,  under 
a  general  reservation,  make  changes  in  the  level,  grade  and  con- 
nections of  the  road,  direct  the  construction  of  new  connecting 
tracks,  and  provide  in  what  manner,  and  under  whose  supervision 
the  work  shall  be  done  and  how  paid  for.*  And  in  such  cases,  not 
only  the  original  corporators,  but  the  subsequent  stockholders 
and  bondholders,  whose  bonds  are  secured  by  mortgages,  will  be 
held  to  have  acquired  their  respective  rights,  with  knowledge  of, 
and  subject  to  the  reserved  right  of  the  legislature  to  alter  or 
resume  the  powers  and  franchises  conferred  upon  the  corpora- 
tion.' 

1  State  V.  ComniiBsioners,  37  N.  J.  ize  the  corporation  to  engage  in  a  new 

L.  228.  enterprise,  or  extend  tlie  objects  and 

*  Fitchburgh,  etc.,  R.  Co.  «.  Grand  purposes  of  the  old  one,  without  ilie 
Junction,  etc.,  R.  Co.,  4  AUen,  198.  assent  or  concurrence  of  all  the  mem- 
See,  also,  Hjatt  v.  McMahon,  25  bers,  and  even  against  the  protest  of  a 
Barb.  457.  nainority  of  them.     See  Northern   li. 

«  West  Wifloonsin  R.  Co.  v.  Super-  Co.  v.  Miller,  10  Barb.  260;    White  v. 

visors,  etc.,  35  Wis.  257.    But  it  can-  Syracuse,  etc.,  R,  Co.,  14  id. 559;  Sche- 

not  compel  the  corporators  to  accept  nectadj,  etc. ,  Plank-road  Co  v.  That- 

of  an  amendment,  though  it  may  de-  cher,  11  N.  Y.  102 ;  Buffalo, etc.,  R.  Co. 

stroy  the  corporation.    If  the  original  «.  Dudley,  14  id.  336 ;  Durfee  v.  Old 

powers  are  changed  or  modified,  they  Colony  R.Co.,  5  Allen,  230;  Basset  f.Al- 

must  accept  the  same  as  modified  or  ton, etc.,  R.Co.,  13  111.  504  ;  Pacific  R.Co. 

cease  to  transact  business  in  a  corporate  o.  Hughes,  22  Mo.  291.   But  a  contrary 

capacity.      Yeaton  v.  Bank  of  the  Old  doctrine  seems  to  prevail  in  Wisconsin, 

Dominion,  21  Qratt.  (Va.)  593.     See,  New  Jersey  and  Maine ;  and  it  is  there 

also,  as  to  power  to  alter  or  amend,  held  that,  while  the  legislature  may, 

Commissioners,  etc.,  v.  Holyoke  Water  under  the  reserved  right,  grant  the 

Power  Co.,  104  Mass.  446.  power  to  embark  in  new  enterprises, 

Under  a  reserved  authority  in  the  not  contemplated  in  the  original  cor- 
legislature  contained  in  constitutions,  poration,  the  corporation  cannot  be 
general  or  special  laws,  or  in  the  char-  compelled  to  use  the  franchise  thus 
ters  of  corporations,  the  question  has  conferred,  nor  can  the  majority  of  the 
been  presented,  whether  the  legisla-  corporators  carry  out  the  powers  thus 
ture  can  authorize  a  change  of  the  conferred,  against  the  will  of  any 
objects  and  purposes  for  which  the  member.  Kenosha,  etc.,  R.  Co.  «. 
corporation  was  created,  without  the  Marsh,  17  Wis.  13  ;  Zabriskie  «.  Hack- 
unanimous  concurrence  of  all  the  ensack,etc,  H.  Co.,  3  C.  £.  Green,  178, 
stockholders.  In  New  York,  Massa-  Oldtown,  etc.,  R.  Co.  v.  Veazie,  39  id. 
chusetts,  Illinois  and  Missouri,  from  571.  See,  also,  Delaware,  etc.,  R.  Co. 
the  current  of  decisions,it  would  appear  «.  Tharp,  1  Houst.  (Del.)  149;  5  id. 
that  in  the  exercise  of  the  reserved  454. 
right  of  the  legislature,  it  may  author- 
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Seo.  47.     Right  to  reamne  based  upon  misuie  or  abuie  of  its  franchise. 

—  Where  a  charter  provides,  that  if  the  corporation  shall  at  any 
time  misn£e  or  abuse  its  franchises,  the  legislature  may  revoke  the 
grant,  it  has  been  recently  held,  that  the  power  of  revocation  is 
tliereby  made  conditional,  upon  some  misuse  or  abuse,  and  that 
this  fact  must  be  proved  upon  some  inquiry,  giving  the  corpora- 
tion an  opportunity  to  be  heard  in  defense,  before  the  charter  can 
be  revoked.* 

Sec.  48.  The  power  to  resume  cannot  be  exhausted.  —  A  reservation 
of  the  right  to  resume,  repeal  or  alter  a  corporate  charter,  or  grant, 
has  none  of  the  characteristics  of  a  mere  power,  which  when  once 
eierdsed  is  exhausted ;  but  its  effect  is  upon  the  legislative  grant 
itself  to  prevent  it  from  becoming,  what  it  would  become  without 
the  limitation,  namely,  an  irrevocable  contract  between  the  state 
and  the  corporation." 

Sec.  49.  Oeneral  statutes  reserving  power.  —  A  statute  which  in 
general  terms  provides,  that  the  legislature  may  resume  or  amend 
charters,  or  control  corporations,  will  authorize  the  legislature  to 
exercise  this  power,  though  the  corporate  act  under  which  a  cor- 
poration is  created  contains  no  express  limitations  of  its  power, 
nor  any  provision  in  relation  to  such  reserved  powers.  And  a 
charter  granted  after  the  passage  of  a  general  act  subjecting  all 
charters  thereafter  granted  to  amendment  or  changes,  in  the  dis- 
cretion of  the  legislature,  is  subject  to  alteration  although  the 

^  Baltimore   e.    Pittsburg,    etc.,    R.  Commonwealth  v.  Essex  Co.,  18  Gray. 

Co.,  3  Pittab.  20.     The    court    suff-  239 ;  State  v,  Curran,  7  Eng.   (Ark.) 

ffests  in  this  case,  that  the  proper  mode  821 ;  Delaware  R.  Co.  v,  Tharp,  5  Harr . 

for  the  legislature  to  proceed,  in  such  (Del.)  454.    But  in  Miners'  Bank  v. 

a  case,  would  be   to  pass  a  resolution  United  States,  1  Qreene  (la.),  553,  it 

directing  the  attorney-general    to  in-  was  held,  in  a  similar  case,  that  the 

ititute  the  proper  proceedings  in  the  legislature  was  the  proper  judge  as  to 

courts  to  ascertain  the  facts ;  and  that  the  fact  of  misuse  and  abuse,  and  of 

it  in  such  proceeding  the  charge  be  the  right  to  resume  the   powers  con 

iound  true,  the  charter  should  be  re-  f erred,  on  their  own  judgment  of  the 

"Toked.    See,  also.  Commonwealth  v,  facts  ;  and  that  their  act  and  motives, 

Pittsburg,    etc,  R.  Co.,  58  Penn.  St.  or  the  sufficiency  of  the  evidence  on 

^,  where  it  was  held,  that  the  leg-  which  they  acted,  could  not  be  col- 

iflUture  was  not  the  final  judge  of  the  laterally  questioned  in  the  courts.  See, 

saffidency  of  the  causes  for  a  repeal  also,  post,  ch.  20. 

of  a  charter,  based  upon  a  charge  of  '  State  v.  Commissioners,  etc.,  37  N. 

misQse  or  abuse  of  the  same.    See,  J.  L.  228. 
also,  Crease  v,  Babcock,  28  Pick.  884 ; 
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charter  or  act  creating  it  does  not  expressly  refer  to  the  act  con- 
taining the  reserved  power/ 

Sec.  60.  Amendments  of  charters*  —  If  there  is  a  reserved  right 
to  resume  the  charter  or  amend  the  provisions  of  tlie  statutes  un- 
der which  corporations  are  instituted,  and  the  legislature  by  virtue 
of  such  authority  amends  the  charter  or  statutes,  the  corporation 
has  a  discretion  whether  to  accept  or  not  the  grant  as  amended  ; 
and  the  granting  of  new  franchises  to  an  existing  corporation  is 
inoperative  until  accepted.'  If  the  corporation  accepts  of  such 
an  act,  it  must  do  so  in  an  unqualiiied  manner ;  there  cannot  be 
a  partial  acceptance  of  the  requirements  and  conditions  of  statutes 
granting  corporate  privileges.* 

Where  the  defendants,  who  were  a  corporation,  had  received  a 
charter,  subject  to  the  right  of  amendment  or  appeal,  which  gave 
them  authority  to  construct  and  use  a  railroad  terminating  in  the 
city  of  New  Haven,  and  provided  that  the  construction  of  that 
part  of  the  road  within  the  limits  of  the  city  should  be  subject  to 
such  regulations  as  the  common  council  of  the  city  should  pre- 
scribe, and  tliey  constructed  their  road  and  built  bridges  within 
and  to  the  acceptance  of  the  city,  and  an  act  was  subsequently 
passed  by  the  legislature  authorizing  the  common  council  of  the 
city  to  order  the  bridges  widened  in  such  a  manner  as  the  public 
convenience  might  require,  and  to  enforce  such  order,  it  was  held 
that  the  act  was  not  unconstitutional,  as  impairing  the  obligation 
of  the  contract  of  the  state  with  the  company,  or  as  taking  their 

*  Bangor,  etc.,  R.  Co.  v.  Smith,  47  mon wealth,  69  Penn.  St.  140.  See^also, 

Me.  34  ;  State  v.  Person,  32  N.  J.  L.  State  v.  Mayor,  etc.,  85  N.  J.  L.  157. 

134.     See,  also,  Oliver,  Leet  &  Co.'s  'Id.     See,  also,  aw^e,  §  81.      Where 

Bank,  21  N.  Y.  9 ;  Commonwealth  v.  there  is  a  general  power  of  repeal  of 

Fayette  R.  Co.,  55  Penn.  St.  452.  corporate   charters,  contained   in  the 

^  Yeaton  v.  Bank  of  the  Old  Domln-  constitution  of  a  state,  and  there  is 
ion,  21  Gratt.  (Va.)  593  ;  Commission-  also  a  power  reserved  to  the  legisla- 
ers,  etc.,  v.  Holyoke  Water  Power  Co.,  ture,  contained  in  the  act  creating  the 
104  Mass.  446;  Lyons  v.  Orange,  etc.,  corporation,  the  power  contained  in 
R.  Co.,  32  Md.  18;  Kenton  County  v.  the  constitution  is  sufficient  authority 
Bank  Lick  Townp.  Co.,  10  Bush,  529.  for  the  exercise  of  this  power  as  well 
And  a  right  reserved  by  the  legisla-  as  the  act  of  incorporation,  and  a  re- 
ture  in  an  original  act  of  incorpora-  troactive  statute  affecting  corporations 
tion,  to  alter  a  charter,  was  held  to  created  under  an  act  providing  there- 
confer  power  to  impose  a  tax  on  the  for,  is  constitutional,  Oliver,  Leet  & 
capital  stock  of  the  company,  not  with-  Co.'s  Bank,  21  N.  Y.  9.  A  change  of 
standing  a  supplemental  act,  that  the  the  constitution  cannot  affect  a  vested 
"  capital  stock  and  dividends  "  of  that  right.  Id.  See,  also,  Reciprocity  Bank, 
kind  of  corporations  should  not  be  tax-  29  Barb.  369  ;  same,  17  How.  (N.  Y.) 
able.  Union  Improvement  Co.  v.  Com-  Pr.  323  ;  Commonwealth  v,  Erie,  etc.» 

R.  Co.,  27  Penn.  St.  339. 
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property  without  compensation/  And  where  the  legislature  en- 
larged the  powers  of  a  corporation  with  the  assent  of  the  stock- 
holders, it  was  held  that  no  one  stockholder,  by  refusing  his  as- 
sent, could  hinder  the  exercise  of  the  enlarged  powers.* 

Sec.  51.  Repeal  of  charter. — Although  a  State  enactment  ex- 
empting a  corporation  from  taxation,  if  absolute,  may  be  opera- 
tive as  a  contract,  so  that  it  cannot  be  abrogated  by  subsequent 
I^slation,  yet  where,  instead  of  being  absolute,  the  charter  is 
accepted,  subject  to  the  general  law  of  the  state,  that  all  corpo- 
rate charters  shall  be  subject  to  amendment  or  repeal  by  the  legis- 
lature, a  subsequent  legislature  may  revoke  it.'  So,  a  state  legis- 
lature has  power  to  pass  a  Is^fr  affecting  the  interests  of  a  corpora- 
tion, under  a  general  power  reserved  by  a  law  antedating  the 
charter,  providing  the  charter  is  subject  to  amendment  or  repeal ; 
and  the  objection  in  such  a  case,  that  the  subsequent  legislation 
amending  the  charter  impairs  the  obligation  of  the  contract,  will 
not  avail.* 

Ssa  52.     Qeneral  implied  powers  of  corporationa.  —  The  creation 

of  a  corporation  under  a  special  or  a  general  statute  would  carry 
with  it,  by  implication,  all  the  common-law  incidents  and  powers 
of  a  corporation,  unless  there  was  some  Hmitation  contained  in  the 
law  at  the  time.  These  common-law  incidents  and  powers,  as  we 
have  before  observed,  are  the  right  of  perpetual  succession,  to  sue 
and  be  sued,  to  grant  and  receive  in  the  corporate  name,  to  pur- 
chase and  hold  real  and  personal  property,  to  have  a  common  seal, 
and  to  make  by-laws.* 

Sec.  53.     Powera  conliBrred  or  limited  by  atatotea.  —  The   powers 
and  privileges  of  corporate  bodies  are,  however,  usually  limited 

*  KngliBh  V.  New  Haven,  etc.,  R.  Co.,  See,  also,  TomlinBon  o.  Branch,  id. 
32  Gonn.  240  ;  BoffiJo,  etc,  R.  Co.  v.    460. 

Dudley,  4  Kern.  S36.  See,  alao,  Peo-  ^Tomlinaon  9.  Branch,  «upra  y  Mil- 
pie  e.  Grand,  etc.  Plank  R.  Co.,  10  ler  v.  State,  15  Wall.  478  ;  Holyoke  v, 
Mich.  400.  Lyman,  id.  600. 

*  Carry  e.  Scott,  54  Penn.  St.  270.  If  » 1  Bl.  Com.  475 ;  Kyd  on  Corp.  13, 
the  alterations  be  fundamental,  the  69,  70.  See,  alao,  Penobscot  Boom 
acceptance  mast  be  unanimoaa.  State  Corp.  e.  Lamson,  16  Me.  24.  So,  at 
V.  Accommodation  Bank,  etc.,  26  La.  common  law,  corporations  could  take 
^^mL  ^.  But  see  ants,  §  46,  and  property  by  all  the  usual  methods  of 
notes.  acquiring  it.    Sherwood  v.  American 

*  TomUnaon  e.  Jessap,  15  Wall.  454.  Bible  Society,  4  Abb.  Ct.  App.  Dec.  227. 
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and  controlled  by  the  creative  statutes.  *  These  may  extend,  or 
limit  and  restrain,  the  corporate  common-law  powers  and  privi- 
leges. The  legislative  authority  in  this  respect  is  restrained  only 
by  constitutional  provisions.  The  charter  or  statute  is  the  funda- 
mental law  of  the  corporate  existence ;  and  usually  specifies  the 
powers  which  it  is  intended  to  confer,  the  mode  of  exercising, 
resuming  or  amending  or  modifying  the  same.  The  acceptance 
of  a  grant  of  corporate  powers  is,  of  course,  an  acceptance  of  all 
the  requirements  and  conditions  of  it,  and  there  can  be,  as  we 
have^  noticed,  no  qualified  or  conditional  acceptance  of  it,  or  of 
any  amendment  of  the  same.  * 

The  powers  and  franchise  conferred  by  the  grant  of  corporate 
privileges,  whether  at  common  lawor  under  the  statutes,  are  of 
three  kinds,  namely :  those  granted  in  express  words ;  those  nec- 
essarily implied  in,  or  incident  to,  the  powers  expressly  granted, 
and  those  essential  to  the  objects  and  purposes  of  the  grant.  * 

In  this  respect  the  same  rules  of  confitruction  would  be  applic- 
able to  a  municipal  as  to  a  private  corporation.  No  powers  can 
be  exercised  except  such  as  are  conferred,  and  in  case  of  reason- 
able  doubt  it  must  be  decided  against  the  corporation.  If  a 
power  is  exercised  which  is  not  authorized,  it  is  ultra  vires  and 
void.  But  we  will  consider  this  subject  hereafter.  On  the  sub- 
ject of  corporate  powers  and  rights,  and  the  rules  of  construction 
of  corporate  charters,  Mr.  Justice  Ohubch  very  forcibly  and 
accurately  observes :  "  In  this  country  all  corporations,  whether 
public  or  private,  derive  their  powers  from  the  legislative  grant, 
and  can  do  no  act  for  which  authority  is  not  expressly  given  or 

1  Perrine  «.  CheBapeake»  etc.,  Canal  Pet.  152 ;  Smith  «.  Eureka  Flour  ^Clls, 

Co.,  9  How.  182.     See,  also,  Haynes  t>.  6  Cal.  1 ;   Winter  «.  Muscogee  R  Co., 

Covington,  21  Miss.  408.  11  Qa.  488  ;  Louisiana  State  Bank  v, 

'  Farmers'  Loan  &  Trust  Co.  v.  Carroll,  Drleans  Nev.  Co.,  8  La.  Ann.  294 ;  Balti* 

5  Barb.  613  ;  The  Bush  wick,  etc.,  Co.  v,  more  v.  Baltimore,  etc.,  R.  Co.,  21  Md. 

Ebbetts,  8  Edw.  (N.T.)  358.     See,  also.  50  ;  Whitman  Mining  Co.  «.  Baker,  3 

Penobscot  Boom  Corp.  v.  Lamson,  4  Nev.  880 ;    Downing  «.  Mt.  Washing- 

Shep.  (Me.)  224.     The  Miners'  Ditch  ton  R.  Co.,  40  N.  H.  230;    Strauss  o. 

Co.  V.  Zellerbach,  87  Cal.  648.  Eagle  Ins.  Co.,  6  Ohio  St.  69  ;  White's 

»  1  Dill,  on  Corp.,  §  56.    A  corpora-  Bank  v.  Toledo  Ins.  Co.,  12  id.   601 ; 

tion   has    no  power  except  what  is  Madison,  etc.,  R.  Co.  v,  Watertown,  etc. , 

given  by  its  incorporating  act,  either  P.  R.  Co.,  5  Wis.  173 ;    Middle  Bridge 

expressly  or  as  incidental  to  the  exer-  «.   Brooks,  13  Me.  891 ;    Merriam  v. 

cise  of  the  corporate  powers  granted.  Moody's  Executors,  25  la.  163 ;    Nich- 

Head  v.  Providence  Ins.  Co.,  2  Cranch,  olson  Pavement  Co.  v.  Painter,  85  Cal. 

127  ;  Dartmouth  College  v.  Woodward,  699. 
4  Wheat.  636 ;    Beaty  v,  Enowler,  4 
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may  not  be  reasonably  inferred.  But  if  we  were  to  say  that  they 
can  do  nothing,  for  which  a  warrant  could  not  be  found  in  the 
language  of  their  charters,  we  should  deny  them  in  some  cases 
the  power  of  self-preservation,  as  well  as  many  of  the  means 
necessary  to  effect  the  essential  objects  of  their  incorporation. 
And,  therefore,  it  has  long  been  an  established  principle  in  the  law 
of  corporations,  that  they  may  exercise  all  the  powers  within  the 
fair  intent  and  purpose  of  their  creation,  which  ^re  reasonable  and 
proper  to  give  effect  to  the  powers  expressly  granted.  In  doing 
this,  they  must  have  a  choice  of  means  adapted  to  ends,  and  are 
not  confined  to  any  one  mode  of  operation." !  But  the  powers 
must  be  germaine  to  the  purposes  of  its  creation ;  *  and  in  con- 
gtroing  grants,  the  settled  rule  of  the  courts  is,  that  only  such 
powers  and  rights  can  be  exercised  under  them  as  are  clearly  com- 
prehended within  the  words  of  the  act,  or  derived  therefrom  by 
necessary  implication,  the  objects  of  the  grant  being  considered 
in  construing  it.  But  any  doubts  arising  in  the  construction  of 
pnblic  grants  are  in  favor  of  the  public.  * 

Sec.  54.      The  corporate  powem  limited  to  the  olajeote  of  the  grant*  — 

In  construing  corporate  grants,  it  is  uniformly  held,  that  the  cor- 
porate powers  are  restricted  by  the  nature  and  objects-of  the  insti- 
tution, and  will  not  in  this  respect  extend  beyond  the  letter  or 
spirit  of  the  grant  or  statute.  They  can  lawfully  exercise  no 
powers  except  such  as  are  expressly  conferred,  or  such  as  are 
necessary  to  the  performance  of  corporate  duties,  in  the  accom- 
plishment of  the  purposes  and  objects  for  which  the  body  was  in- 
corporated. An  attempt  to  exercise  powers  beyond  this  would 
be  ultra  vires  and  void. 

"This  principle,"  observes  Chief-Justice  Shaw,  "is  derived 
from  the  nature  of  corporations,  the  mode  in  which  they  are 

*  Bridgeport  v.  Bailrood  Co.,  15  Conn,  hereelf  to  that  extent  of  the  power 
473.  that  belongs  to  her,  it  is  so  easy  to 

*  Mayor  «.  Yuille,  8  Ala.  137 ;  Har-  say  so,  that  we  will  never  believe  it  to 
lis  t.  Intendant,  28  id.  577  ;  Intendant  be  meant  when  it  is  not  said.  *  *  * 
r.  Chandler,  6  id.  899.  In  the  construction  of  a  charter  to  be 

'  Mintorn  v.  Larue,  23  How.  (XT.  8.)  in  doubt  is  to  be  resolved  ;  and  every 

435.    The  supreme  court  of  Pennsyl-  resolution  which  springs  from  doubt 

▼ania  say :    "  VHien  a  state  means  to  is  a^inst  the  corporation."    Pennsyl- 

clothe  a  corporate  body  with  a  portion  vania  R.  Co.  v.  Canal  Corns.,  21   Pa. 

of  her  own  flovereignty,  and  to  disarm  8t.  22. 
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organized,  and  in  which  their  aSairs  must  be  conducted.  In 
aggregate  corporations,  as  a  general  rule,  the  act  and  will  of  the 
majority  is  deemed  in  law  the  act  and  will  of  the  whole  —  as  the 
act  of  the  corporate  body.  The  consequence  is,  that  a  minority 
must  be  bound  not  only  without  but  against  their  consent.  Such 
an  obligation  may  extend  to  every  onerous  duty,  to  pay  money  to 
an  unlimited  amount,  to  perform  services,  to  surrender  lands,  and 
the  like.  It  is  obvious,  therefore,  that  if  this  liability  were  to  ex- 
tend to  unlimited  and  indefinite  objects,  the  citizen,  by  being  a 
member  of  a  corporation,  might  be  deprived  of  his  most  valuable 
personal  rights  and  liberties.  The  security  against  this  danger  is  a 
steady  adherence  to  the  principle  stated,  viz.,  that  corporations 
can  only  exercise  powers  over  their  respective  members,  for  the 
accomplishment  of  limited  and  defined  objects.  And  if  this  prin- 
ciple is  important,  as  a  general  rule  of  social  right  and  municipal 
law,  it  is  of  the  highest  importance  in  those  states  where  corpora- 
tions have  been  extended  and  multiplied,  so  as  to  embrace  ahnost 
every  object  of  humsin  concern."  * 

According  to  the  principles  of  the  law  relating  to  the  powers  of 
corporations,  it  is  evident  that  if  a  corporation  is  instituted  for 
purposes  of  insurance,  it  could  not  properly  engage  in  banking, 
but  must  be  jconfined  to  the  business  for  which  it  was  incorpo- 
rated ;  and  it  has  been  held  that  notes  discounted,  and  securities 
for  money  loaned  by  an  insurance  company,  in  violation  of  stat- 
utes restraining  such  action,  were  void.* 

The  same  doctrine  was  held  in  a  case  where  a  library  association 
attempted  to  exercise  the  business  of  banking.' 

We  shall  hereafter  consider  the  powers  of  corporations  in  con- 
nection with  corporate  meetings,  and  the  management  of  corpor- 
ate business ;  the  power  to  sue  and  be  sued,  to  use  a  corporate 
seal,  to  contract,  and  to  make  by-laws. 

1  Spaulding  «.  LoweU,  23  Pick.  71.  *  State  of  Ohio  «.  Waahington  Li- 
See,  also,  Stetson  9.  Eempton,  13  Mass.  brary  Co.,  11  Ohio,  96.  See,  also, 
272 ;  Willard  v.  Newburyport,  12  Pick.  Lessees  of  Enowles  v.  Beattj,  McLean 
227  ;  Keyes  «.  Westford,  17  id.  278  ;  (C.  C),  43  ;  People  «.  XTUca  Ins.  Co.,  15 
Coolej  V.  Gxanyille,  10  Cash.  57.  And  Johns.  358 ;  Korn  v.  Mutual  Ins.  Soc., 
the  law  creating  a  corporation  will  be  6  Cranch,  192  ;  New  York  Fire  Ins. 
an  index  to  the  objects  for  which  it  Co.  v.  Ely,  5  Conn.  560 ;  Bank  of  Utica 
was  created  and  the  powers  with  v.  Smedes,  6  Cow.  662;  Perrlne  c. 
which  it  was  endowed.  Aurora  v.  Chesapeake,  etc..  Canal  Co.,  9  How. 
West,  9  Ind.  74.  (U.  S.)  172  ;  Trustees  «.  Peaslee,  15  N. 

*  Utica  Ins.  Co.  «.  Scott,  19  Johns.  1.  H.  817. 
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Sbg.  55.  Distinction  between  corporate  and  oopartnenhlp  aiiooiationa. 

—  There  are  some  points  of  resemblance  as  well  as  marked  differ- 
ences between  corporate  and  mere  partnership  assodatdons,  which 
it  may  be  well  here  to  notice.  The  leading  principles  of  the  com- 
mon law  relating  to  both  corporations  and  partnerships  are  bor- 
rowed from  the  Roman  law.  This  is  the  inexhaustible  fountain 
of  Tarious  and  valuable  learning  —  the  concentrated  wisdom  of 
eminent  jurists,  adapted  to  the  convenience,  the  wants  and  the 
policy  of  a  commercial  people  in  all  ages.* 

The  points  of  resemblance  which  may  be  noticed  are:  (1)  each 
may  be  composed  of  many  itiembers  associated  together  for  some 
specific  object;  (2)  the  members  may  consist  not  only  of  natural 
persons,  but  of  other  corporations  or  partnerships ;  (3)  the  capital 
of  each  may  consist  of  a  joint  stock,  which  may  be  divided  under 
by-laws  or  fundamental  articles  of  agreement  into  shares,  and 
transferred  by  assignment  or  delivery ;  (4)  each  may  have  a  com- 
mon name ;  (5)  the  liability  of  partners,  like  that  of  corporators,  is 
frequently,  as  we  have  observed,  limited  by  statute  to  a  certain 
amount,  as  the  amount  of  the  stock  subscribed  or  owned  by 
them ;  (6)  each  usually  acts  by  its  agents,  and  may  sue  and  be 
sued  by  the  corporate  or  partnership  name.  On  the  other  hand, 
there  are,  at  least  at  common  law,  some  marked  distinctions  be- 
tween them.  The  members  of  a  partnership  are  each  agents  for 
the  partnership,  and  by  their  simple  act  may  bind  the  firm,  as  any 
other  agent  may,  within  the  scope  of  his  authority,  bind  his  prin- 
cipal. JEach  member  is  personally  liable  to  the  creditors  of  the 
firm.  But  as  a  general  rule  corporators  are  not  personally  liable 
to  the  creditors  of  the  corporation,  although  they  may  be  required 
to  fulfill  their  obligations  to  it.'  Nor  is  there  any  general  author- 
ity for  corporators  to  act  as  agents  for  the  corporation.*  In  the 
case  of  partnerships  each  partner  is  the  accredited  agent  of  the 
other,  and  may  bind  them  as  such  agent  to  the  extent  of  their 

'  Storj  on  Part.,  ch.  1 ;  2  Kent's  Com.,  ion  making  the  corporators  individu- 

§  33,  p.  269 ;  1  Brown's  Ciy.  and  Adm.  ally  liable,  the7  are  not  so  liable.  Shaw 

L.  142;  Wood's  Ins.  Civ.  L.  134.  «.  Boylan,  16  Ind.  884.    And  such  lia- 

'  The  stockholders  of  a  company  in-  bllitj  cannot  be  imposed  by  a  by-law. 

corpoiated  under  general  laws  are  not  Trustees,  etc.,  «.  Flint,  3  Mete.  589  ; 

Snners   even    between    themselves.  Hopkins  v.  Whitesides,  1   Head,  31 ; 

ker    «.  Backus,  32  111.  79.     And  Cobum  i7.  Wheelock,  34  N.  Y*.  440. 
vhere  the  statute  contains  no  provis-        *  Ruby  d.  Portland,  15  Me.  806. 
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property,  but  the  personal  responsibility  of  stockholders  is  incon- 
sistent with  a  body  corporate  at  common  law/ 

*  "  When  two  or  more  perBons  desire  or  oontnict,  and  partly  by  the  implied 

to  unite  their  means  for  the  purpose  conditions  tacitly  annexed  by  law  to 

of    carrying  on    some  enterprise  or  each  of  these  relations.     Thus,  while 

businesB  which  neither  might  be  able  corporations   and    partnerships    both 

to  accomplish  by  himself  alone,  there  agree  in  being  relations  voluntarily 

are  but  two  ways  of  doing  it  conyeni-  assumed  by  the  members,  and  also  in 

ently.    The  persons  in  question  must  haying  for  their  object  the  association 

be  constituted  a  corporation  by  means  of  seyeral  individuals  for  the  purpose 

of  a  legislative  act  or  charter,  or  they  of  co-operation  in  business,  yet  they 

must  enter  into  a  partnership  by  virtue  differ  so  materially  in  their  mode  of 

of  a  contract.     In  either  case  their  re-  creation,  and  in  many  other  respects, 

lations  will  be  determined,  partly  by  that  they  require  a  separate  considera- 

the  express  provisions  of  the  charter  tion."    Walker  on  Am.  Law,  p.  228. 
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Sec.  57.    The  doctrine  of  immortality. 

Sac.  58.    The  advantages  of  perpetnal  succeBiion. 

Sec.  57.  The  doctrine  of  immortality. — :The  incident  or  capac- 
ity of  perpetual  succession  is  among  the  most  important  con- 
nected Mrith  private  corporations.  This  is  sometimes  expressed 
by  the  term  immortality,  which,  however,  is  not  strictly  correct, 
as  applicable  to  corporations,  as  perpetual  succession  only  means 
that  they  may  continue,  and  rights  and  interests  therein  be 
transferred  in  succession,  for  an  indefinite  time,  or  so  long  as  the 
corporation  may  legally  exist.  But  private  corporations  in  this 
country  are  usually  limited  as  to  the  period  of  their  continuance 
by  the  statutes  under  which  they  are  constituted,  and  they  may 
also  be  terminated  for  various  causes,  before  the  period  thus  lim- 
ited. They  may,  for  instance,  be  dissolved  for  the  want  of  mem- 
bers, for  nonuser,  or  for*  misuser  of  their  franchises.*  We  shall 
consider  the  subject  of  their  dissolution  hereafter." 

By  virtue  of  this  capacity  of  succession  a  corporation  continues 
the  same  legal  person  and  identity,  from  the  time  of  its  creation 
nntU  the  time  of  its  dissolution,  notwithstanding  changes  in  its 
members  by  death  or  otherwise,  "  so  that  it  is  imnecessary  to 
make  grants  to  them  and  their  successors,  or  to  declare  their  ob- 
ligations binding  on  their  successors."  * 

Sec.  58.  The  advantagei  of  pespetnal  ■noceasion.  —  Perpetual  suc- 
cession, as  we  have  seen,  is  that  continuous  existence  which  enables 
a  corporation  to  manage  its  affairs  and  hold  property,  without  the 

» Dill,  on    Corp.,  ch.  vii ;    Ang.  A  Co.,  11  Ohio,  208.    So  they  may  aur- 

Am.  onCorp.,  di.  zxii,and  aathorities  render   their   franchises.      People  v, 

cited ;  2  Kyd  on  Corp.  446  ei  sea,;  Wil-  President,  etc.,  of  California  College, 

cock  on  Corp.  326  et  seq.;  1  Bl.  Com.  38  Cal.  166. 

485 ;  2  Kent's  Com.  305 ;  Boston  Glass  *  See  post,  ch.  13  and  20. 

Man.  e.  Langdon,  24  Pick.  62 ;  Mcln-  >  1  WUc.  on  Corp.  16. 
tjft  Poor  School  V.  Zanesville  Canal 
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necessity  of  perpetual  conveyances  for  the  purpose  of  transmit- 
ting it.  By  reason  of  this  quality  this  ideal  and  artificial  per- 
son remains,  in  its  legal  identity  and  personality,  the  same,  though 
frequent  changes  may  be  made  of  its  members ;  and  although  all 
of  its  members  may  be  changed  and  new  ones  substituted  for  the 
old,  it  still  legally  remains  one  person.  In  reference  to  the  ad- 
vantages thus  possessed  by  a  corporation,  Blackstone  observes : 
"  To  show  the  advantages  of  these  incorporations,  let  us  consider 
the  case  of  a  college  in  either  of  our  universities,  founded  cud 
studendum  et  orandum^  for  the  encouragement  and  support  of 
religion  and  learning.  If  this  were  a  mere  voluntary  assembly, 
the  individuals  which  compose  it  might  indeed  read,  pray,  study 
and  perform  scholastic  exercises  together,  so  long  as  they  could 
agree  to  do  so ;  but  they  could  neither  frame  nor  receive  any  laws 
or  rules  of  their  conduct,  none,  at  least,  which  would  have  any 
binding  force,  for  want  of  a  coercive  power  to  create  a  sufficient 
obligation.  Neither  could  they  be  capable  of  retaining  any  priv- 
ileges or  immunities,  for  if  such  privileges  be  attacked,  which  of 
all  this  uncontrolled  assembly  has  the  ability  to  defend  them  ? 
And  when  they  are  dispersed  by  death  or  otherwise,  how  shall 
they  transfer  these  advantages  to  another  set  of  students  equally 
imconnected  as  themselves  ?  So  also  with  regard  to  holding  es- 
tates or  other  property,  if  land  be  granted  for  purposes  of  relig- 
ion or  learning  to  twenty  individuals  not  incorporated,  there  is  no 
legal  way  of  continuing  the  property  to  any  other  persons  for  the 
same  purposes  but  by  endless  conveyances  from  one  to  the  other 
as  often  as  the  hands  are  changed.  But  when  they  are  cousoli- 
dated  and  united  into  a  corporation,  they  and  their  successors  are 
considered  as  one  person  in  law.  As  one  person  they  have  one 
willj  which  is  collected  from  the' sense  of  the  majority  of  the  in- 
dividuals. This  one  will  may  establish  rules  and  orders  for  the 
regulation  of  the  whole,  which  are  a  sort  of  municipal  laws  for 
this  little  republic ;  or  rules  and  statutes  may  be  prescribed  to 
it  at  its  creation,  which  are  then  in  the  place  of  natural  laws. 
The  privileges  and  immunities,  the  estates  and  possessions  of  the 
corporation,  when  once  vested  in  them,  will  be  forever  vested, 
without  any  new  conveyance  to  new  successions,  for  all  the  indi- 
vidual members  that  have  existed  from  the  foundation  to  the 
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present  time,  or  that  shall  ever  hereafter  exist,  are  but  one  person 
iQ  law,  a  person  that  never  dies,  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  which  compose 
it  are  ehanging  every  instant.'' ' 

Sec.  59.  The  members  of  the  corporation  may  change,  but 
it  remains  the  same  legal  person,  whether  the  corporation 
is  public  or  private.  It  continues  the  same  body  politic  from  its 
creation  to  its  dissolution,  unaltered  by  the  revolutions  of  ages  or 
the  successive  changes  of  its  members ;  therefore  it  is  unnecessary 
to  make  grants  to  it  and  its  successors,  or  to  declare  its  obligations 
binding  on  its  successors.*  If  a  conveyance  of  land  is  made  to 
an  association  of  individuals  not  incorporated,  their  successors 
could  not  enjoy  the  land  without  a  conveyance  from  each  of  the 
members  composing  it,  and  if  numerous  changes  should  be  made 
in  the  members  of  the  association,  as  many  conveyances  would  be 
required.  On  the  other  hand,  if  the  persons  were  incorporated 
so  that  in  law  they  would  constitute  but  one  person,  a  conveyance 
of  land  to  them  in  their  corporate  capacity  and  name  would  vest 
the  title  in  the  corporation,  and  it  could  thus  be  enjoyed  by  it 
so  long  as  it  had  a  legal  being,  or  until  it  should  make  a  convey- 
ance of  the  same  in  its  corporate  name. 

The  advantages  of  this  perpetual  continuance  and  succession  in 
the  various  undertakings  of  mankind  at  the  present  day  will  be 
manifest.  In  enterprises  of  great  magnitude,  where  the  associated 
wealth  of  many  persons  may  be  required,  it  enables  the  persons 
thus  associated  as  one  body  to  apply  the  capital  thus  pledged  to 
the  objects  of  the  association;  to  hold  real  or  personal  property, 
and  convey  the  same  without  the  inconvenience  of  frequent  con- 
veyances by  each  member,  or  of  perpetual  conveyances,  at  each 
change  of  membership ;  "  and  its  youth  and  vigor  are  perpetuated 
by  a  succession  of  fresh  managers,  while  its  finances  can  neither 
become  legally  diverted  from  its  business,  nor  be  withdrawn  by 
personal  gratification  or  necessity."  * 

» 1  Bl.  Com.  487,  468.  Wheat,  686 ;  ante,  §  1.    In  Dartmouth 

•  VP^ilc  on  Corp.  16;  Grant  on  Corp.  College  «.   VToodward,  supra,  Chlef- 

5 ;  Glover  on   Corp.  8 ;  7  Vin.  Abr.  Justice  Mabshall,  in  relation  to  the 

358;  1  Bl.  Com.  468.  properties  of   corporations,  observes: 

^  Ang.  &  Am.  on  Corp.,  g§  12,  146;  "Among  the  most  important  are  im- 

Dartmoath  College  «.   Woodward,  4  mortality,  properties  by  which  a  per- 

10 
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Seo.  60.  This  right  of  perpetual  succession  is  incident  to  every 
corporation ;  and  they  may  take,  hold  and  transmit  real  or  per- 
sonal property,  limited  in  that  respect  only,  by  the  constitution 
or  the  act  creating  it.  We  shall  hereafter  more  fully  consider 
the  power  to  acquire  and  hold  property  and  the  limitations  on 
this  power. 

petual  saccesflion  of  persona  are  con-  the  purpose  of  clothing  bodies  of  men, 

sidered  the  same,  and  may  act  as  a  in  succession,  with  these  qualities  and 

single  individual.     They  enable  a  cor-  capacities,  that  corporations  were  in- 

poration  to  manage  its  own  affairs  and  vented  and  are  in  use.    By  these  means 

to  hold  property  without  the  perplex-  a  perpetual  succession  of  individuals 

ing  intricacy,  the  hazardous  and  end-  are  capable  of  acting  for  the  promotion 

less  necessity    of    perpetual  .convey-  of  the  particular  object  like  one  im 

ances,  for  the  purpose  of  transmitting  mortal  being." 
it  from  hand  to  hand.     It  is  chiefly  for 
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CHAPTER  V. 

XBMBBB8.     ffrOCKHOLDEBS  AJSfD  BTOCK. 

Sbc.    61.  Compoflition  of  private  corporations. 

Sec.    62.  The  goyemment  may  constitute  a  member. 

Sec.    63.  Admission  and  election  of  members  and  officers. 

Sbc.    64.  Disfranchisement  and  expulsion  of  members. 

Sec.    66.  Membership  under  general  statutes. 

Sbc.    67.  Management  by  directors. 

Sec     69.  Shareholders  are  members  —  right  to  vote. 

Sbc.    72.  Right  to  vote  by  proxy  or  attorney. 

Sec.    73.  Matters  that  stockholders  are  presumed  to  know. 

Sec.    74.  Personal  liabilities  of,  under  statutes. 

Six.    77.  General  liabilities  of,  on  subscription  to  stock. 

Sec.    78.  Conditions  provided  by  the  constating  instruments. 

Sbc.    ^.  Conditional  subscriptions. 

Sbc.    84.  The  condition  may  be  waived. 

Sec.    85.  When  the  condition  is  void. 

Sec.    86.  Conditions  which  will  avoid  the  whole  contract. 

Sbc.    89.  Subscriptions  in  contemplation  of  incorporation. 

Sec.    90.  Fraud  in  relation  to  subscriptionR. 

Sec.    91.  Rules  depend  upon  statutes  or  constating  instrumentfl. 

Sec.    92.  Defense  to  subscriptions  on  other  grounds. 

Sec.    94.  Assessments  and  calls  for  payments. 

Sec.    96.  Forfeiture  of  stock. 

Sec.    97.  Assessments  —  rules  in  relation  to. 

Sec.  101.  Notice  of  assessments  or  calls. 

Sbc.  102.  Sufficiency  of. 

Sec.  108.  Rights  of  stockholders  to  dividends. 

SEa  107.  A  stockholder  may  sue  for  his  dividend 

Sec.  108.  Income  on  stock  in  trust. 

« 

Sec.  no.  Right  to  sell  and  assign  shares. 

Sec.  118.  Liabilities  of  assignees  to  corporations. 

Sec.  114.  Liability  of  purchasers  from  trustees. 

Sec.  117.  Stockholder's  right  to  vote  —  holding  stock  constitutes  right. 

Sec.  118.  Right  of  stockholders  to  access  to  books. 

Sec.  120.  Holders  of  preferred  stock. 

Sbc.  121.  When  it  can  be  issued  —  dividends  on. 

Sec.  122.  Scrip  and  preliminary  subscriptions. 

Sec.  128.  Stock  defined,  etc. 

Sec.  124.  Issuing  certificates  of  shares. 

Sec.  126.  Fraud  in  issuing  stock  certificates. 
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Sec.  127.  Shares  and  income  —  character  and  quality  of,  aa  property. 

Sec.  130.  Character  and  quality  of  certificates. 

Sec.  131.  Transfer  of  shares  —  how  made. 

Sec.  134.  Refusal  of  the  corporation  to  transfer. 

Sec.  136.  Liens  of  the  corporation  on  stock. 

Sec.  189.  Corporation  may  be  compelled  to  transfer. 

Sec.  140.  When  assigned  stock  subject  to  attachment  against  assignor. 

Sec.  141.  Stockholder's  right  of  action  against  the  corporation. 

Sec.  143.  Liability  of  the  stockholders  in  equity  to  creditors. 

Sec.  144.  Ovedssued,  and  *'  watered  stock." 

• 

Seo.  61.     Oomposltion  of  private  coxporatlons.  —  We  have  stated 

that  a  corporation  is  an  association  of  persons  constituting  in  law 
one  artificial  person,  endowed  with  certain  capacities  and  inci- 
dents ;  and  that  the  component  parts  or  corporators  need  not 
necessarUy  be  natural  persons. 

On  the  contrary,  this  incoi*poreal,  imaginary  and  Miiificial  per- 
son may  be  composed  of  other  artificial  persons  or  corporations, 
or  of  copartnerships,  as  well  as  natural  persons ;  *  and  they  may 
consist  of  women  and  children  as  well  as  adult  persons.' 

Sec.  62.     The  government  may  conBtitate  a  member.  —  In   the   case 

of  the  original  United  States  Bank,  incorporated  in  1791,  the 
government  became  one  of  its  members  by  subscription  to  its 
stock  to  the  amount  of  one-fifth  thereof.' 

This  institution  was  not  merely  a  commercial  institution,  but 
was  mainly  and  essentially  of  a  financial  and  political  character ; 
and  like  the  banks  of  England,  Venice  and  Genoa,  as  we  have 
heretofore  noticed,*  it  was  chartered  mainly  for  governmental  pur- 
poses ;  and  the  United  States  became  a  member  by  subscribing  to 
its  stock  through  its  authorized  agent.*  So,  in  Case  of  the  Plan- 
ters' Bank  of  Georgia,  and  the  State  Bank  of  South  Carolina. 
Although  these  banks  were  chartered  by  the  states  of  Georgia 
and  South  Carolina,  respectively,  the  states  creating  them  became 

»  Kyd  on  Corp.  82 ;  Bank  of  U.  8.  *  See  ante,  §  6. 

V.  Planters'  Bank   of  Ga.,  9  Wheat.  *  Hildreth  on  Banks  and  Banking, 

907 ;  Ang.  &  Am.  on  Corp.,  §  95.  58 ;  Ency.  Am.,  vol.  1,  p.  548 ;  Bank  of 

«  Ayliffe's  Qv.  L.    204 ;   1  Kyd  on  U.  S.  v.  Planters'  Baii  of  Georgia,  9 

Corp.  32 ;  10  Co.  R.  81  b.  Wheat.  907. 

'  Hildreth  on  Banks  and  Banking, 
59  ei  eeq. 
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membere  thereof/    Several  corporations  may  form  a  component 
part  of  one  corporation.* 

And  the  mayor  or  aldermen  and  commonalty  may  constitute  ' 
a  corporation ;  but  in  such  a  case  "  neither  of  them  has  any  corpo- 
rate capacity  distinct  from  the  other  two,  and,  therefore,  the  mayor 
cannot  in  his  political  character  of  mayor  take  in  succession  any 
thing  as  a  sole  corporation ;  nor  can  the  aldermen  as  a  select  body 
take  any  thing  to  them  and  their  successors  as  an  aggregate 
corporation."' 

There  are  various  corporations  in  England,  especially  political 
or  municipal,  that  are  constituted  of  integral  parts,  without  which 
parts  the  corporation  would  not  be  complete ;  nor  has  any  of  the 
int^ral  parts  power  to  act  without  the  others.*  Such  is  the  mayor, 
aldennen  and  commonalty ;   they  constitute  three  distinct  parts/ 

Under  the  former  railroad  system  of  England,  the  corporate  or- 
gans of  railroad  corporations  were  three-fold,  viz. :  The  general 
assembly  of  the  company,  the  board  of  directors,  and  a  duly  consti- 
tuted agent."  But  in  this  country,  especially  private  corporations 
for  the  pecuniaiy  emolument  of  its  members,  are  constituted  on  the 
unitary  principle,  and  usually  in  all  matters  relating  to  the  objects 

for  which  the  corporation  is  instituted,  the  constating  instruments 
confer  on  a  limited  number  of  directors  the  management  of  its 
afiairs.  In  the  absence  of  such  an  arrangement  the  members  of  it 
constitute  the  corporate  body,  and  there  are  usually  at  least  no 
Beparate  or  constituent  parts.  Membership  is  usuaUy  provided  for 
by  the  general  law  under  which  it  is  instituted  or  by  the  articles 
or  certificate  of  association,  signed  and  filed  for  record  by  the 
original  corporators  in  some  public  office  or  offices  designated  by 
the  general  law  under  which  it  is  organized  and  constituted. 

Sec.  63.   Admimrfon  and  election  of  memben  and  officers.  —  The  l*ules 

and  doctrines  of  the  common  law  in  relation  to  the  admission  and 
election  of  members  and  officers  in  corporations  of  a  religious  or 
literary  character,  has  generally  no  application  in  this  country  to 

>  State  Bank  S.  C.  v.  Oibbs,  8  McCord,  «  Id. 

977 ;  State  Bank  of  N.  C.  f>.  Clark  et  al.,  *  Id. 

1  Hawks  (N.  C.V36.  •  Wolf,  on  Railways,  70 ;  see  ante, 

*  Kyd  on  Corp.  86.  ch.  2. 

'  1  Kyd  on  Corp.  86 ;  Aug.  &  Am.  on 
Corp..  g  OT. 
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corporations  instituted  under  general  statutes  for  pecuniary  profit. 
The  number  of  the  members  under  the  former  class  is  fre- 
quently limited  by  the  charter,  and  when  a  vacancy  occurs 
provision  is  usually  made  for  filling  it  by  an  election  of  some  per- 
son by  the  remaining  corporators. 

But,  in  ordinary  private  statutory  corporations,  the  joint  stock, 
or  capital,  is  divided  into  equal  shares,  and  membership  consists  of 
the  ownership  of  shares,  either  by  original  subscription  and  own- 
ership, or  by  subsequent  purchase  of  shares  of  the  same.* 

Sbo.  64.  Dlafrancliiiement  or  ezpulalon  of  memben. — The  right  to 
deprive  a  member  of  a  corporation  of  his  rights  as  such  by  expul- 
sion depends  upon  the  nature  and  character  of  the  corporation, 
the  provisions  of  the  charter  or  act,  and  sometimes  on  the  provi- 
sions of  the  by-laws. 

This  right  has  no  general  application  to  ordinary  statutory  cor- 
porations created  for  pecuniary  gain,  with  a  joint  stock,  or  capital 
divided  into  shares.  In  such  a  case,  as  we  have  noticed,  owner- 
ship of  shares  constitutes  membership ;  and  the  stockholders  are 
secured  all  the  rights  of  members  so  long  as  they  continue  to  own 
shares  of  stock.  They  may  become  such  by  purchase,  and  cease 
to  be  such  when  they  transfer  their  stock  certificates. 

The  character  or  conduct  of  a  stockholder  could  not  be  made 
the  legal  ground  of  removal,  nor  can  the  company  divest  hiin  of 
his  interest  without  his  assent." 

But  such  power  could,  undoubtedly,  be  expressly  conferred  by 
the  special  act  or  by  general  acts  of  incorporation,  or  by  virtue  of 
the  paramount  authority  of  the  legislature ;  and  is,  in  fact,  thus 
conferred,  or  by  the  articles  of  association,  whenever  the  com- 
pany or  its  directors,  who  represent  it,  are  authorized  to  forfeit 
stock  for  the  non-payment  of  dues  ;  *  in  which  case  the  rights  of 
the  owner  ceases  on  the  forfeitm*e  being  legally  declared. 

*  Gilbert  i).  Manchester  Iron  Co.,  11  Pa.  St.  107  ;  Society  v.  Common- 
Wend.  627  ;  Sargent  v.  Franklin  Ins.  wealth,  52  id,  125  ;  Leech  u.  Harris,  2 
Co.,  8  Pick.  90;  Downing  v.  Potts,  3  Brewst.  571.  See,  also,  Waterbury  c. 
Zabr.68;  Green's  Brice's  Ultra  Vires,  Express  Co,,  3  Abb.  (N.  S-flOS  ;  State 
45-47.  V,  Justinian  Soc,  15  La.  Ann.  73.     On 

*  2  Kent's  Com.  298 ;  Green's  Brice's  this  subject  it  is  observed  by  Angel  & 
Ultra  Vires,  45-47.  Ames,  in  their  Treatise  on  Corpora^ 

'  Evans    D,   Philadelphia    Club,  60    tions,  as  follows :    "  With   regard  to 
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The  power  to  remove,  however,  otherwise  than  above  stated,  is 
seldom  conferred  by  law,  either  upon  the  corporation  or  the  board 
of  directors  of  a  joint-stock  corporation,  constituted  purely  for 
pecnniary  profit, 

Si».  65.  There  is  a  class  of  qiui8i  private  corporations  insti- 
tuted for  private  purposes,  though  not  for  direct  pecuniary  profits, 
where  the  aim  and  object  of  the  corporators  and  the  provisions  of 
the  charter  or  by-laws,  may  warrant  and  authorize  the  expulsion 
of  members:  And,  where  a  charter  of  a  society  directed  the 
mode  of  proceeding  against  a  member  charged  with  an  offense 
indicated  by  it,  and  authorized  the  society  to  expel  a  member 
guilty  of  it,  it  was  held  that  such  a  person  might  be  lawfully  ex- 
pelled, and  that,  if  the  proceedings  were  regular,  the  action  of  the 
corporation  in  this  respect  could  not  be  inquired  into  collaterally 
in  a  proceeding  by  mandamus,  or  in  any  other  manner  in  the 
courts.* 

And  where  a  by-law  of  a  chamber  of  commerce,  provided  for 
the  expulsion  of  members  for  the  violation  of  it,  it  was  held  to  be 
reasonable  and  valid  and  enforceable,  even  though  the  contract 
made  in  violation  of  its  provisions  was  void  by  the  statute  of 
frauds,  and  although  it  was  not  made  during  the  session  of  change 
of  the  chamber  of  commerce'    And  where  the  charter  stated 

what    are     called   joint-stock   Inoor-  of  the  companj,  he  would  still  be  en- 

porated  companies,  or,    indeed,   anj  titled  to  the  amount  of  his  stock,  and 

eorporation  owning  propertj,  it  can-  could  recover  it  in  an  action  against 

not  be  pretended  that  a  member  can  the    corporation."    Ang.    &    Am.  on 

be  expelled,  and  thus  deprived  of  his  Ck>rp.,  §  410.    See,  also,  Evans  v.  Phil, 

interest  in  the  stock  or  general  fund  Club,    50    Pa    St.    107 ;    Society    v. 

in  any  case  by  a  majority  of  the  cor-'  Commonwealth,  52  id.  125 ;  Hopkins 

poiators,  unless  such  power  has  been  f>.  Exeter,  L.  R.,  5  Eq.  68  ;  Roehler  ,v. 

expressly  conferred  by  the  charter.  Mechanics'  Aid  Soc,   22  Mich.   86 ; 

And  if  an  owner  of  stock  could  be  ex-  Davis  v.  Bank  of  Eng.,  2  Bing.  393  ; 

eluded,  without  any  provision  in  the  State  «.  Tudor,  5  Day,  329 ;  Delacv  tJ. 

charter,  from  participating  in  the  elec-  Neuse  Riv.  Nav.  Co.,  1  Hawk.  274 ; 

tion  of  officers,  and  in  the  other  afiiE^irs  Ebaugh  «.  Hendel,  5  Watts,  43. 

^  Leech  v.  Harris,  2  Brewst.  (Pa.)  f erred  against    any  member   of   the 

Stl.  association,  when  made  to  the  presi- 

'  Dickenson   v.    Chamber   of    Com-  dent  or    secretary  in    writing,  by  a 

meroe,  29  Wis.  45.  member  of    the    association,  and  if 

In  this  ease  the  by-law  under  which  the  party  shall  be  found  guilty  of  a 

the  proceedings  were  taken  provided :  violation  of  the  rules,  of  failing  to 

'*It  shall  be  the  duty  of  the  board  promptly  comply   with  the  terms  of 

of  directors  to  examine  charges    of  any  contract  either  verbal  or  written, 

misconduct  in  business  matters,  pre*  or  of  making  false  or  fictitious  reports 
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that  the  corporation  was  institated,  among  other  things,  to  in- 
culcate just  and  equitable  principles  in  trade,  it  was  held,  that  a 

member  might  be  expelled  for  obtaining  goods  under  false  pre- 
tenses, though  the  offense  was  not  committed  within  the  local 

jurisdiction  of  the  corporation  nor  against  a  member  thereof. 
And  where  a  member  of  such  a  corporation  performs  an  act  in 
direct  contravention  of  the  purposes  for  which  it  is  instituted, 
it  has  been  held  that  it  possesses  the  power  to  expel  such  mem- 
ber/ 

of  sales  or  purchases,  or  of  anj  other  other  parties  to  the  contract.  The 
act  oontrarj  to  the  spirit  which  should  court  below  refused,  on  motion,  to  diii- 
fovern  all  commercial  transactions,  solve  the  injunction.  On  appeal,  Colb, 
they  shall  report  the  same  to  the  as-  J.,  observea  :  '*  If  it  was  one  of  the 
sociation,  either  at  a  regular  annual  Qbjects  of  the  association '  to  inculcate 
meeting  or  at  a  meeting  called  for  that  just  and  equitable  principles  of,  in 
purpose  ;  and  the  member  shall  be  trade,'  it  is  apparent  would  be  better 
suspended  or  expelled,  if  so  deter-  attained  bj  raising  the  standard  of  mo- 
mined  by  a  majority  of  the  members  rality  among  its  members,  in  requiring 
e resent  and  voting,  the  humber  not  them  to  perform  aU  their  business  en- 
eing  less  than  one  hundred.  *  *  *  gagements,  whether  legaUy  binding 
No  member  shall  be  suspended  or  ex-  upon  them  or  not.  Consequently,  we 
pelled  without  having  an  opportunity  can  see  no  valid  objection  to  the  by- 
of  being  heard  in  his  own  defense,  law  which  provides  that  if  a  member 
and  any  member  having  been  expelled,  shall  be  found  guilty  of  a  failure  to 
shall  be  ineligible  to  membership  un-  comply  promptly  with  the  terms  of 
til  the .  association  see  proper  to  re-  any  contract,  either  verbal  or  written, 
move  his  disability."  it  should  constitute  a  good  ground  for 
The  bill  of  the  plaintiflf  was  for  the  suspension  or  expulsion  of  such 
an  injunction,  for  the  purpose  of  member  from  the  privilefi^es  and  bene- 
restraining  the  defendant  from  inter-  fits  of  the  corporation.  There  is  surely 
fering  with  his  rifi^hts  and  privileges  nothing  unreasonable  or  unjust,  noth- 
as  a  member  of  the  association,  and  ing  illegal  or  wrong,  in  such  a  by-law. 
from  suspending  or  expelling  him  Nor  do  we  think  there  is  any  ground 
from  the  privileges  thereof ;  and  it  for  saying  that  this  by-law  only  had 
averred  in  substance  the  intention  of  reference  to  such  contracts  as  were 
the  defendant  so  to  do  on  the  ground  made  during  a  session  of  change  of 
of  the  plaintifiTs  failure  to  keep  and  the  chamber  of  commerce,  and  made 
perform  two  verbal  contracts  for  the  upon  the  floor  of  the  chamber  of  the 
sale  of  wheat ;  that  they  were  void  by  corporation.  It  applied  to  all  his  busi- 
the  statute  of  frauds;  that  the  con-  ness  conduct  and  relations  with  the 
tracts  were  not  made  during  any  members  of  the  association  at  least, 
session  of  change  of  the  chamber  of  And  the  plaintiff,  after  having  voIudp- 
commerce ;  that  the  contracts  did  not  tarily  connected  himself  with  the  as- 
in  any  way  relate  to  the  affairs  or  sociation,  is  bound  to  observe  the  rules 
business  of  the  corporation  ;  that  the  and  regulations  adopted  by  it  to  secure 
contracts  were  made  after  the  hours  the  objects  of  its  creation." 
of  change,  and  in  the  offices  of  the 

^  People  V.  New  York  Loan  Gommer-  a  member  might  be  expelled  for  the 
cial,  18  Abb.  Pr.  271.  See,  also,  People  following  causes,  and  that  the  power 
ex  rel.  Paf  e  v.  The  Board  of  Trade  of  in  this  respect  expressed  in  the  char- 
Chicago,  45  111.  112.  ter,  was  inherent  in  the  corporation : 

In  Dickinson  9.  Chamber  of  Com-  1.  Where  an  offense  is  committed 

merce,  supra,  it  was  further  held,  that  which  has  no  immediate  relation  to  a 
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But,  in  Pennsylvania,  a  member  of  snch  a  corporation  cannot 
be  expelled  for  the  non-payment  of  dnes/  And  even  where  the 
right  to  expel  for  jnst  cause  exists,  it  cannot  generally  be  exer- 
ciBed  in  an  arbitrary  and  summaiy  manner,  but  the  party  charged 
with  the  violation  of  duty  under  the  charter  or  by-laws  of  the 
association  should  have  an  opportunity  to  be  heard  in  answer  to 
the  charges.* 

Sec.  66.  Membenhip  andnr  general  itatntes.  —  Where  a  corpora- 
tion is  instituted  imder  general  statutes,  they  and  the  articles 
anthorized  by  them,  furnish  the  measure  and  limitations  of  the 
general  powers  and  privileges  of  the  corporators,  and  they  gener- 
ally provide  as  to  membership  and  the  rights  and  privileges  of 
members.  These  instruments  become  the  supreme  law  of  the  cor- 
poration, limited  and  controlled  only  by  the  constitution  of  the 
state  creating  it,  or  the  constitution  of  the  federal  government. 

What  constitutes  membership  usually  depends  upon  the  nature 
of  the  corporation,  the  provisions  of  the  general  law,  the  articles 
or  certificate  of  original  association,  or  the  rules  or  by-laws  adopted 


member^s  corporate  duty,  bat  is  of  so 
infamoas  a  nature  as  to  render  bim 
unfit  for  the  society  of  honest  men, 
and  where  no  trial  and  conviction  be- 
fore a  court  is  necessary,  previous  to 
ihe  act  of  expulsion  by  the  corpora- 
tion. 

2.  Where  the  offense  is  against  his 
duty,  as  corporator,  he  may  be  expelled 
on  tiial  and  conviction  by  the  corpora- 
tion. 

3.  When  the  offense  is  of  a  mixed 
nature  against  the  member's  duty  as 


a  corporator,  and  also  indictable  by  the 
law  of  the  land. 

Where  a  medical  society  provided 
in  their  by-laws  for  the  expulsion  of 
members,  it  was  held  that  it  was  not 
vested  with  arbitrary  power  or  uncon- 
trolled discretion  in  the  matter  ;  and 
that  the  courts  might  investigate  the 
legality  of  the  action  of  the  corporate 
body  taken  under  it. 

The  State  v,  Georgia  Med.  Soc,  88 
Ga.  608  (1869). 


^  Diligent  Fire  Ins.  Ck>.  t).  Common-  altering  the  amount  of  a  physician's 

wealth.  75  Pa.  St.  291.  bill  from  $4  to  |40 ;   and  for  present- 

^  Southern  Plank  Road  Co.  v.  Hixon,  ing  the  bill  to  the  president  as  the 

5Ind.  165;  People  v.  San   Francisco  basis  of  a  claim.    Commonwealth  v. 

Benevolent  Soc.,  24  How.  (N.  Y.)  216  ;  Philanthropic  Soc,  5  Binn.  (Pa.)  486. 

Delacy  f>.  Neuse   River  Nav.  Co.,  1  See,    also.    Black    &    White   Smith's 

Hawks  (N.  C),  274;  Bartlett  v.  Med.  Soc.  v.  Van  Dyke,  2  Whart.  (Pa.)  309; 

Soc,  32  N.  Y.   187 ;  People  v.  Sailors'  Commonwealth  v.  Pike  Beneficial  Soc, 

Snug  Harbor,  5  Abb.  (N.  Y.)  Pr.  (N.  S.)  8  W.  &  S.  247 ;   Same  v.  German  Soc, 

119.  15    Pa.  St.  251  ;    Washington    Bene- 

And  when  the  articles  of  a  corpora-  ficial  Soc.  v.  Bacher,  20  id.  425 ;  But- 

tion  authorized  expulsion  for  scandal-  chers'  Beneficial  Assoc,  88  id.  298 ;  So- 

ouB  and  improper  proceedings  wliich  ciety  for  Visitation  of  the  Sick  v,  Com- 

might  injure  the  reputation  of  the  so-  monwealth,  52  id.  125. 
dety,  a  member  may  be  expelled  for 

11 
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by  the  corporators,  not  inconsistent  with  the  general  or  funda- 
mental law. 

The  parties  subscribing  articles  of  association  may  adopt  by- 
laws, providing  for  and  regulating  membership;  and  if  such 
authority  is  not  expressly  given,  it  would  be  among  the  implied 
and  inherent  powers  of  a  corporation. 

The  statutes  or  regulations  of  private  corporations,  for  pecuniary 
gain,  usually  provide  for  the  amount  of  the  capital  stock  of  the 
corporation,  and  for  its  division  into  equal  shares  of  a  ceilain 
amount,  and  that  stockholders  are  members  and  entitled  to  a  voice 
or  vote  in  the  management  of  the  corporate  aifairs.* 

Seo.  67.  Bftanagement  by  directors.  —  The  rights  and  privileges 
of  members  are  frequently  left  to  be  provided  for  by  the  by-laws, 
which  may  be  adopted  by  the  corporators. 

By  virtue,  also,  of  such  statutes,  articles  or  by-laws,  the  manage- 
ment of  the  business  of  the  corporation  may  be  vested  in  a  limited 
number  of  the  members,  or  in  a  board  of  directors,  who  are 
appointed  by  the  members  at  some  general  meeting  called  for 
that  purpose.  By  such  means,  the  authority  to  manage  the  affairs 
of  the  corporation  which,  on  general  principles,  would  rest  in  the 
members,  is  conferred  upon  a  board  of  directors  thug  appointed, 
whose  action,  however,  is  by  virtue  of  the  election  or  appointment 
authorized  by  the  corporators,  and  is  the  action  of  the  corpora- 
tion, binding  the  same  in  every  respect  as  though  it  were  done  by 
all  its  members,  lawfully  assembled  and  acting  for  the  corporate 
body. 

Whether  the  business  is  managed  by  the  corporators  directly, 
or  indirectly,  by  a  board  of  managers  or  directors,  the  manage- 
ment is  considered  to  be  in  accordance  with  the  will  of  the 
majority  of  the  members  or  stockholders ;  and  that  will  must  be 
expressed  in  either  case  by  a  majority  of  either,  at  a  lawful  meet- 
ing, unless  it  is  otherwise  provided  in  the  law  constituting  it,  or 
by  by-laws  lawfully  adopted. 


*  "  In  aU  bridge,  railroad  and  turnpike  ahares  according  to  the  by-lawB,  wltli- 

companies,  in  all  bank,  insurance  and  out  any  election  on  the  part  of  the  cor- 

manufacturing  companies,  and,  gener-  poration  itself."    Opinion  of  Shaw,  G, 

ally,  in  corporations  having  a  capital  J.,  in  Overseers,  etc.,«.  Sears, 22  Pick, 

stock  and  looking  to  profits,  member-  122. 
ship  is  constituted  by  a  transfer  of 
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Sec.  68.  As  it  is  nsuallj  quite  impracticable  for  the  members 
of  a  corporation  to  meet  and  express  its  will  by  a  majority  of  its 
members  or  stockholders,  the  convenience,  if  not  the  necessity,  of 
having  a  small  body  of  such  members,  to  represent  and  act  for 
them,  will  be  apparent. 

The  wisdom  of  such  an  arrangement  cannot  be  questioned. 
For  the  various  matters  that  must  arise  in  the  extensive  operations 
of  many  of  our  private  corporations  would  render  it  almost 
impossible  practically  to  conduct  its  affairs,  unless  the  general 
management  was  confided  to  a  limited  number. 

The  members  or  stockholders  are  usually  diflScult  to  be  found, 
and  it  would  be  more  difficult  to  convene  them  for  corporate  busi- 
ness, on  all  the  various  questions  that  would  usually  arise,  calling 
for  corporate  action. 

SEa  69.  Shareholders  are  memberB,  light  to  vote.  —  As  the  power 
to  appoint  directors  would,  on  general  principles  of  the  law,  even 
in  the  absence  of  special  regulations,  vest  in  the  members,  and  as 
membership  consists  usually  in  ownership  of  shares,*  and  the  right 
to  and  ownership  of  such  shares,  is  evidenced  by  certificates  of 
stock  duly  prepared  and  authenticated  by  the  proper  agents,  and 
as  such  certificates  may  be  held  by  the  original  owners  or  trans- 
ferred to  other  parties  by  assignment,  and  the  assignees  thereby 
become  stockholders  and  members  of  the  same,  and  entitled  to  a 
voice  or  vote  for  each  share  so  held  by  them,  at  all  general  cor- 
porate meetings,  it  becomes  necessary  for  the  adoption  of  some 
rule  or  by-law,  providing  for  such  transfer  of  the  certificates  of 
snch  stock,  and  for  some  record  of  the  same  on  proper  books  of 
the  corporation  kept  for  such  purpose.  It  is  usual,  therefore,  to 
provide,  either  by  the  articles  or  the  by-laws,  that  suitable  books 
shall  be  kept  for  the  registry  and  transfer  of  the  capital  stock  of 
the  company,  and  that  every  transfer  of  such  stock  to  be  valid 
shall  be  made  upon  such  books,  and  signed  by  the  assignor  of  such 
shares,  or  by  his  agent,  duly  constituted  in  writing.'    It  is  possible 

'  Schaeffer  v.  Miasouri,  etc.,  Ids.  Co.,  The  certificates  of  shares  are  usually 

46  Mo.  248.  signed  by  the  president  or  vice-presi- 

*  For  forms  with  the  usual  provis-  dent,  and  countersigned  by  the  secre- 

ioDfl  in  the  articles  of  association  and  tary  of  the  company.    See,  also,  Union 

by-laws   of    corporations,     instituted  Bank  v.  Laird,  2  Wheat.  390  ;  Black  i7. 

under  general  statutes,  see  Appendix.  Zacharie,  3  How.  518 ;  Fisher  v.  Essex 
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that,  under  the  general  provisions  of  statutes,  the  powers  and  fran- 
chises, as  well  afi  the  capital  stock,  may  be  possessed  and  owned  by 
one  person  constituting  it,  in  one  sense,  a  sole  corporation,  but 
with  the  powers  and  privileges  of  an  aggregate  one. 

In  fact,  it  is  expressly  provided  by  the  statutes  of  some  of  the 
states,  that  the  rights  and  powers  conferred  by  the  incorporating 
statutes  may  be  enjoyed  by  a  single  person,  who  may,  by  comply- 
ing with  the  provisions  of  the  statutes  so  far  as  the  same  can  be 
applicable  to  the  incorporation  of  a  single  person,  become  thereby 
incorporated.' 

Seo.  70.  The  provision  for  the  transfer  of  stock  on  the  books 
of  the  corporation  is  necessary  in  order  that  the  officers  or  agents 
of  the  corporation  may  know  on  whom  to  serve  notices  of  the 
general  meetings,  and  to  secure  the  members  against  fraud,  which 
otherwise  might  be  perpetrated  upon  them.  For,  as  we  shall 
have  occasion  hereafter  to  notice  more  fully,  the  members  are  gen- 
erally entitled  to  notice  of  corporate  meetings,  and  to  vote  at  such 
meetings  the  number  of  votes,  which  the  stock  they  may  own  may 
entitle  them  to,  and  a  majority  of  such  votes  may  control  the 
action  and  the  policy  of  the  corporate  body,  either  directly  by  the 
stockholders  or  indirectly  by  the  duly  constituted  board  of 
directors."     The  power  of  expulsion  of  the  members  of  such  a 

Bank,  5  Gray,  373;  Chouteaa  Spring  Utica  v.  SmaUey,  2  Cow.  770;  Gilbert 

Co.  V,  Hams,  20  Mo.  382  ;  Grant  r.  Me-  v.   Manchester  Manuf.  Co.,  11  Wend, 

chanica'  Bank,  15  S.  &  R.  143  ;  Duke  v.  627  ;  Sargent  v.   Franklin  Ins.  Co.,  8 

Cahaba  Nav.  Co.,  14  Ala.  82 ;  Arnold  Pick.  90. 
V.  Suffolk  Bank,  27  Barb.  424 ;  Bank  of 

^  See  Code  Iowa,  §  1088,  which  pro-  subscription  to  stock  of  the  com- 
vides  as  follows:  "A  single  individual  pany,  without  payment  of  the  sum  re- 
may  entitle  himself  to  all  the  advant-  quired,  does  not  constitute  the  partv 
ages  of  this  cliapter  (relating  to  incor-  subscribing  a  member  on  his  subscrip- 
porations  for  pecuniary  profit)  provid-  tion.  Highland  Tump.  Co.  ».  McKean» 
ed  he  complies  substantially  with  all  11  Johns.  98 ;  Hibernia  Turnp.  Co. 
its  requirements,  omitting  those  which  v.  Henderson,  8  8.  &  li.  219  ;  S.  C,  13 
from  the  nature  of  the  case  are  inap-  id.  434. 
plicable."  In  case  of  a  dispute  as  to  the  right 

*  In  Massachusetts,  it  appears  that  to  vote  at  a  corporate  meeting,  the 
it  is  not  necessary,  in  order  to  consti-  books  of  the  corporation  are  prima 
tute  a  person  a  member  of  a  corpora-  facie  evidence  as  to  who  possess  that 
tion  for  manufacturing  purposes,  that  right.  Hoppin  v.  Buffum,  9  R.  I.  513. 
he  should  have  a  certificate  of  his  A  combination  between  a  portion 
shares.  Chester  Glass  Co.  v.  Dewey,  16  of  the  members  of  a  mining  corpora- 
Mass.  94.  tion  to  secure  a  board  of  directors  and 

But  where  the  statute  requires  every  the  management  of  the  property  was 

subscriber  to   pay   a  certain  sum  of  held  not  to  be  void  as  against  the  pub 

money  to  become  a  member,  the  mere  lie  policy.    Faulds  v.  Yates.  57  HI.  41 0. 
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corporate  body  must  rest  upon  some  express  pro\'ision  in  the  or- 
ganic law  of  the  corporation  or  to  be  plainly  inferred  from  the 
nature  and  purpose  of  the  incorporation. 

We  have  said  that  ownership  of  stock  usually  constitutes 
membership  and  entitles  the  owner  to  vote  at  all  corporate 
meetings.* 

And  it  has  been  held,  that  when  a  holder  of  a  certificate  of  cor- 
porate stock  really  holds  it  for  another,  but  such  trust  does  not 
appear  on  the  books  of  the  company,  and  it  is  not  disclosed  by 
the  trustee,  votes  of  such  trustee  on  such  stock  at  a  dorpoi-ate 
meeting  are  valid ;  and  that  especially  would  this  be  the  case 
where  it  did  not  appear  that  the  votes  thus  cast  were  not  in 
accordance  with  the  wishes  of  the  cestui  que  trusty  or  that  the 
latter  was  not  satisfied  that  the  stock  should  thus  stand  in  the 
name  of  the  person  thus  voting.'  The  question  as  to  the  right 
to  vote  at  such  meetings  is  usually  determined  by  reference  to  the 
books  of  the  company  which,  under  the  regulations  in  reference 
to  the  issue  and  transfer  of  stock,  should  show  the  party  who  owns 
the  same ;  and  they  are  usually  at  least  prima  fade  evidence  as 
to  who  ifi  possessed  of  the  right  to  vote  on  shares.* 

Sec.  71.  Upon  the  death  of  a  stockholder,  in  a  corporation, 
intestate,  and  the  appointment  of  an  executor  or  administrator  of 
his  estate  who  accepts  the  trust,  he  becomes,  by  operation  of  law, 
vested  with  the  legal  title  to  the  stock,  and  with  all  the  rights 
appertaining  to  the  ownership  of  the  same,  and  especially  the 
right  of  voting  at  elections  of  directors  of  the  company,  without 
any  formal  transfer  of  the  stock  on  the  books  of  the  company 
being  necessary  for  that  purpose.* 

But  it  is  evident  that  the  corporation  in  such  cases  might 
properly  require  evidence  of  the  decease  of  the  owner,  and  of  the 
due  appointment  of  such  executor  or  administrator,  who  should 

'  A  subscriber  who  has  paid  part  of  '  Hoppin  v.  Buffum,  9  R.  1. 513. 

lufl  sabscnption  but  whose  stock  is  *  Matter  of  North  Shore  Ferry  Co., 

afterward   forfeited  for  the  non-pay-  63  Barb.  556.     And  a  combination  be- 

mem  of  caUs,  is  not  a  stockholder  tween  a  portion  of  the  members  of  a 

within  the  meaning  of  the  New  York  corporation  to  secare  an  election  of  a 

statutes.     Mills  v,  Stewart,  41  N.  Y.  board  of   directors  and  the  manage- 

384.  ment  of   the  profits  is   not  void    as 

*  Wilson  V.  Proprietors  of  Central  against  public  policy.  Faulds «.  Yates, 

Bridge,  9  R.  I.  590.  57  111.  il6. 
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claim  the  right  to  vote  by  virtue  of  his  appointment  as  the  repre- 
sentative of  the  deceased. 

Seo.  72.   Stookholder's  xlght  to  vote  by  proxy  or  attorney. — There 

is  usually  a  provision  in  the  articles  of  association,  that  the  mem- 
bers may  be  represented  in  the  corporate  meetings  by  an  agent 
OT  proxy  duly  constituted. 

In  such  cases  the  personal  attendance  of  the  member  at  a  gen- 
eral meeting  is  unnecessary,  but  the  votes  which  a  principal 
would  be  entitled  to  cast  if  personally  present  may  be  cast  by  his 
duly  constituted  agent.  But  the  right  of  proxies  to  vote,  as  well 
as  the  manner  of  voting  in  moneyed  corporations,  is  usually  pro- 
vided for  by  the  articles  of  association,  or  the  by-laws  duly  adopted 
in  accordance  with  sach  articles,  they  constituting  the  guide  and 
authority  in  this  matter.  When  the  constating  instruments  pro- 
vide for  the  right  of  voting  by  proxy,  that  settles  all  questions 
relating  to  the  subject.* 

And  it  is  generally  so  provided,  in  case  of  corporations  for 
pecuniary  gain.  But  it  was  formerly  a  controverted  question 
whether  the  corporation  could  by  its  by-laws  provide  for  such 
a  method  of  voting  where  the  constating  instruments  were  silent 
upon  the  question.  Mr.  Kent  observes :  '*  Though  in  case  of 
elections  in  pubUc  and  municipal  corporations,  and  in  all  other 
elections  of  a  public  nature,  every  vote  must  be  personally  given ; 
yet  in  the  case  of  moneyed  corporations,  instituted  for  private 
purposes,  it  has  been  held  that  the  right  of  voting  by  proxy 
might  be  delegated  by  the  by-laws  of  the  institution,  when  the 
charter  was  silent." '  But  in  Philips  v.  Wickham^  the  chancellor 
doubted  the  validity  of  the  right  of  voting  by  proxy,  when  the 
right  is  not  given  either  expressly  or  impliedly  in  the  act  creating 
the  institution  ;  and  subsequently,  after  a  full  consideration  of  the 
question  by  the  supreme  court  of  New  Jersey,  it  was  held  to  be 
a  principle  of  the  common  law,  that  where  an  election  depended 
upon  the  exercise  of  judgment,  the  right  could  not  be  deputed  ; 
and  that  it  required  legislative  sanction  before  any  corporation 

^  The  right  to  vote  at  corporate  meet-    they  are  so  held.      American  Railway 
ings  on  shares  of  the  stock  of  the  cor-    Frog  Co.  x>.  Haven,  101  Mass.  398. 
poration  held  in  trust  for  the  benefit        '  §  Kent's  Com.  294 ;  State  v.  Tudor, 
of  the  corporation  is  suspended  while    5  Daj,  329. 

«  1  Paige,  693. 
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could   make  a   valid    by-law  authorizing   members   to  vote  by 
proxy.' 

But  we  will  consider  this  subject  more  fully  when  we  come  to 
treat  of  corporate  meetings.* 

Sec.  78.  Matters  stockholden  are  preamaed  to  know.  —  It  is  a  gen- 
eral rule  that  a  person  who  becomes  a  member  of  a  corporation  is 
presumed  to  know  the  obligations  he  assumes  under  the  charter 
and  the  by-laws  of  the  body.  And  if  he  or  the  corporation  is 
mistaken  in  their  construction  of  them,  this  would  not  be  the 
ground  for  setting  aside  a  contract  between  them.*  And  it  has 
been  held  that  parties  assuming  to  act  in  a  corporate  capacity,  and 
as  members  of  a  corporation  which  has  in  fact  no  corporate  ex- 
istence, are  personally  liable  to  those  with  whom  they  contract  as 
partners ;  but  it  must  appear  that  they  were  so  acting  at  the  time 
the  contract  was  made.* 

Sec.  74.  Personal  liability  of  stookholders  nnder  statates.  —  The 
stockholders  of  a  corporation  are  frequently  made  individually 
responsible  for  the  debts  and  liabilities  of  the  corporation,  or  to  a 
hmited  amount  or  proportion  of  the  same,  by  the  express  pro- 
visions of  the  incorporating  stattltes,  or  the  constitution  of  the 
state.  These  provisions  vary  the  general  common-law  rule,  ex- 
empting the  members  from  individual  liability  beyond  their  ex- 
press obligations  to  the  company.  The  statute  of  California  con- 
cerning mining  corporations  provides  that  "each  stockholder 
shall  be  individually  and  personally  liable  for  his  proportion  of  all 
the  debts  and  liabilities  of  the  company  contracted  or  incurred 
during  the  time  that  he  was  a  stockholder,  for  the  recovery  of 
which  joint  or  several  actions  may  be  instituted  and  prosecuted."  * 

*  Taylor  v.  Griswold,2  Green  (N.  J.),    admission  of  its  members,  unless  act- 
223.  ing  by  its  express  authority.    Shay  v, 

*  See  po$t,  ch.  8.  Tuolumne  Co.  Water  Co.,  6  Cal.  73. 

'  Chesapeake,  etc.,  Canal  Co.  v.  Du-  Subscribers  for  stock  in  a  railway 

lany,  4  Cranch  (C.  C),  85 ;  Palmyra  v.  company  must  be  presumed  to  know 

Morton,  25  Mo.  593.  the  provisions  of  the  charter  of  the 

A  corporation  may  contract  with  a  company.     Wight  v.  Shelby,  etc.,  R. 

corporator,  and  sue  or  be  sued  on  the  Co.,  16  B.  Monr.  4. 

eontnict.    Culberison  v.  Wabash  Nav.  *  Fuller  v,  Rowe,  57  N.  Y.  23. 

Co.,  4  McLean,  544.      But  a  corpora-  ^  ^^.^  passed  April  17, 1853,  amended 

tion  is  not  generally  bound  by  the  1868. 
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And  the  constitution  of  that  state  provides  that  "  dues  from  cor- 
porations shall  be  secured  by  such  individual  liability  of  the  cor- 
porators and  other  means  as  may  be  prescribed  by  law,"  *  and  that 
"  each  stockholder  of  a  corporation  or  joint-stock  association  shall 
be  individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities."  '  In  a  suit  against  stockholders  of  a  min- 
ing company  in  California  to  recover  against  them  personally  a 
debt  due  from  the  corporation,  the  question  was  presented  whether 
the  stockholders  were  personally  liable  beyond  their  proportion  of 
all  the  debts  and  liabihties  of  the  corporation,  contracted  or  in- 
curred during  the  time  they  were  stockholders,  and  whether  the 
statutory  provision  was  not  void  as  in  conflict  with  the  constitu- 
tion. 

Sawyer,  0.  J.,  in  delivering  the  opinion  of  the  supreme  court 
in  the  case,  observed :  '*  It  was  manifestly  contemplated  that  the 
legislature  should  regulate  the  liabiUty  and  prescribe  the  rule  by 
which  each  stockholder's  proportion  should  be  ascertained.  The 
principle  adopted  by  the  legislature  makes  every  stockholder  liable 
for  his  share  of  all  debts  contracted  while  he  is  a  stockholder. 
The  entire  body  of  stockholders  for  the  time  being  is  personally 
liable  for  the  entire  debt  contracted ;  an  entire  set  of  stockholders 
is  liable  for  every  debt.  This  is  sufficient  to  answer  all  the  re- 
quirements of  the  constitution.  There  is  nothing  in  the  provision 
that  requires  each  man  when  he  becomes  a  stockholder  to  do  so 
on  the  penalty  of  becoming  responsible  for  all  prior  liabilities  of 
the  corporation  that  remain  uncanceled.  This  would  be  to  make 
several  different  sets  of  stockholders  personally  responsible  for 
some  debts  and  only  one  set  for  others.  There  is  nothing  in  the 
constitution  requiring  such  a  result." '  In  an  action  against  a 
stockholder  under  the  provision  of  the  foregoing  statute,  to  re- 
cover a  proportional  share  of  one  of  the  corporate  debts,  the  evi- 
dence must  show  that  he  was  a  stockholder  at  the  time  the  debt 
was  contracted ;  and  where  a  judgment  against  the  corporation 
does  not  show  when  the  debt  upon  which  it  was  rendered  was 
contracted,  it  would  not  be  sufficient  to  establish  the  liability  of  a 
stockholder  thereon,  nor  would  a  judgment  against  the  corpora- 

^  Art.  4,  §  32.  See»  also,  French  «.  Teschemaker,  24 

«Id.,§36.  id.  639. 

5  Larrabee  v.  Baldwin,  35  Cal.   155. 
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tion,  while  a  party  is  a  stockholder,  upon  a  contract  entered  into 
before  that  time,  constitute  a  contract  within  the  meaning  of  the 
act  which  provides  that  a  stockholder  shall  be  liable  for  corporate 
debts  contracted  or  liabilities  incurred  while  he  was  a  holder  of 
stock,  so  as  to  render  him  personally  liable  for  any  portion  there- 
of; but  in  case  of  liability,  a  joint  and  several  action  may  be 
niaintained  against  the  stockholders  for  a  corporate  debt.' 

Sec.  75.  Under  the  foregoing  statute,  when  does  a  cause  of 
action  against  a  corporation  accrue  against  its  stockholders  upon 
their  individual  liability,  for  debts  and  liabilities  of  the  corpora- 
tion contracted  or  incurred  during  the  time  they  were  stockhold- 
ers 1  Does  it  accrue  at  the  same  time  it  accrues  against  the  cor- 
poration, or  not  until  after  a  judgment  has  been  obtained  against 
the  corporation,  and  the  creditor  has  failed  to  collect  it  from  the 
corporation  ?  Or,  in  other  words,  is  the  liability  of  the  stock- 
holder conditional,  or  unconditional,  absolute  or  contingent,  upon 
the  feilure  or  inability  of  the  corporation  to  pay  ? 

These  questions  have  been  settled  by  the  supreme  court  of  the 
state,  in  a  case  involving  the  construction  of  the  constitutional 
and  statutory  provisions  referred  to,  in  which  Mr.  Justice  Cope, 
who  delivered  the  opinion  of  the  court,  said :  "  It  would  seem 
from  a  just  and  reasonable  construction  of  the  constitutional  and 
statutory  provisions  upon  this  subject,  that  an  individual  corpora- 
tor in  respect  to  his  personal  liability  for  the  debts  of  the  corpora- 
tion, does  not  occupy*  the  position  of  a  surety,  but  that  of  prin- 
cipal debtor.  His  responsibility  commences  with  that  of  the 
corporation  and  continues  during  the  existence  of  the  indebted- 
ness. It  is  not  in  any  sense  contingent,  but  is  declared  to  be 
absolute  and  unconditional.  The  remedial  effect  of  these  pro\ns- 
ions,  in  which  consists  their  only  value,  should  not  be  impaired 
by  construction.  Similar  provisions  in  other  states  have  generally 
been  construed  in  the  same  manner.  It  has  been  declared  that 
the  members  of  a  corporation  who  are  answerable,  personally,  for 
the  corporate  debts  and  liabilities,  stand  in  the  same  position  in 

*  Id. ;  Davidflon  o.  Rankin,  34  Oal.  503  (1868)  B.  C,  1  With.  Corp.  Cases  199. 
12 
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relation  to  creditors  of  the  corporation  as  if  they  were  conduct- 
ing their  business  as  a  common  partnership."  * 

Sec.  Y6.  Under  the  statutes  of  various  states  it  is  also  pro- 
vided that  any  failure  to  comply  with  the  requirements  of  the 
statute  or  the  articles  of  association  in  organizing  the  corporation, 
or  in  intentionally  deceiving  the  pubhc  as  to  their  means  or  liabili- 
ties, subjects  the  stockholders,  or  those  in  fault  in  these  respects, 
to  a  personal  liability ;  and  they  are  made  liable  for  the  corporate 
debts  in  the  former  case,  and  in  the  latter  to  such  damages  as  may 
be  sustained  thereby. "  But  it  is  generally  pro\dded  in  such  cases 
that  satisfaction  must  first  be  sought  of  the  corporation. '  The 
liability  of  corporators  for  failure  to  comply  with  the  law  in  the 
institution  of  the  corporation,  does  not  generally  apply  to  railroad 
corporations;  the  usual  limit  of  liability  of  members  in  such 
corporations,  and  in  some  other  cases,  being  the  amount  of  stock 
held  by  them.  * 

1  Mokelumne    HiU    Oan&l     Ck>.    f>.  writing  signed  hy  the  president  of  a 

Woodbury,  14  Cal.  265 ;    Davidson «.  corporation,  as    evidence,    Gurtlss    v. 

Rankin,  »y/pra.     See,   also,    Moss  «.  Marry,  26  id.  633.    See,  also,  as   to 

McCuUoagh,  7  Barb.  295  ;  Harger  o.  individual  responsibility  under  a  par- 

McCuUough,   2  Den.   119 ;    Marcy  v,  ticular    provision    of   tbe    California 

Clark,17Mass.830;  Southmaydv.Russ,  statute,    Davidson  «.  Rankin,  34  Cal. 

3  Conn.  56 ;    Moss  9.  Oakley,  2  Hill.  503. 

265  ;    Allen  v.  Sewall,  2   Wend.  327 ;  Ganneeticut.    Southmayd  v,  Russ,  3 

Corning  9.  McCullough,  1   Corns.  47  ;  Conn.  52  ;   Middleton  Bank  «.  Russ,  id. 

Simonson  t>.  Spencer,   15  Wend,  548  ;  135 ;  Beardsley  f>.  Smith,  16  id.  368. 

Todhunter  v,   Walters,    29   Ind.   105,  Georgia.  A  stockholder  subjected  to 

(1868).  liability  may  have  his  remedy.     Force 

»  Code  Iowa.  S§  1068-1071 ;  Corpora-  ©.  Dahlonega  Tanning,  etc., Co., 22  Ga. 

tion    Acts    of   California,  1853-1863 :  86 ;    Conner  v.  Southern  Ex.   Co.,  37 

Rev.  St.  Me.,  ch.  76.  Qa.  397. 

3  Id.,  §  1083.    See,  also,  as  to  the  con-  lUirwis.  Where  a  stockholder  is  lia- 

struction    of    a    former    but    similar  ble  to  the  amount  of  his  stock,  there 

statute   of    that    state,    Donworth  v.  should  be  an  averment  of  the  amount 

Coolbaugh,  5   la.  800;    McKellar  v.  in  the  declaration.    Sherman  v.  Smith, 

Stout,  14  id.  359.  20  111.  850.    So  suit  should  be  brought 

*  Iowa  Code  (1873),  §  1068  ;  Md.  Act,  within  one  year.  Tarbell  v.  Page,  24'id. 

1852,  ch.  338.     The  decisions,  under  46.     See,  also.  Baker  v.  Backus,  32  id. 

the  personal     liability  provisions    of  79. 

the  statutes  of  the  various  states,  are  Iowa.  Execution  should  follow  the 

as  follows :  —  judgment,  with  a  clause  that  it   be 

California.  Mokelumne,  etc.,  Co.  v.  levied  on  the  property  of  the  members. 

Woodbury,   14    Cal.  265 ;     Irvine  v.  Hampson  v.   Weare,  4  la,   13.      See, 

McEeon,  23  id.  472.  But  such  a  clause  also,  Donworth  «.   Coolbaugh,  5   id. 

in  the  constitution  may  be  waived,  by  300 ;  Corse  f>.  Sanford,  14  id.  235.  The 

a  stipulation  to  that  eilect  in  corporate  bank  officer,    liable   individually   un- 

contracts.     French  v.  Teschemaker,  24  der  the   statute,  for  payment  of  bills 

id.  518.     See,  also,  as  to  the  effect  of  a  issued,   may    contract    with    another 
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8sc.  77.  Qeneral  liabilities  on  sabBcxiptioiifl  for  stock.  —  The  char- 
ter or  act  of  incorporation,  or  the  general  Btatutes  and  articles  of 
association,  under  which  a  corporation  is  instituted,  is,  like  the 

party  for  the  redemption  of   them,  for  all  contracts  made  by  such  com- 

AUen  V.  Pegram,  16  i£  168.  pany  until  the  whole  amount  of  capi- 

Kentucky.  Greenup  v.  Barbee,  1  tal  stock  fixed  and  limited  by  such 
Bibb  (EyJ,  320.  Corporators,  only,  company  shall  have  been  paid  in,  one- 
liable  for  a  note,  who  were  such  at  the  half  thereof  in  one  year,  and  the  other 
time  it  was  fi^iven.  Castleman  «.  half  in  two  years,  from  and  after  the 
Holmes,  4  J.  «r  Marsh.  1.  See,  also,  incorporation  of  said  company,  or  such 
Roman  r.  Fry,  5  id.  684 ;  De  Wolf  «.  corporation  shall  be  dissolved." 
Mallett.  3  Dana,  218 ;  U.  S.  Bank  v.  On  a  bill  filed  by  creditors,  to  make 
Dallam,  4  id.  574 ;  Cornwall  «.  Easth-  certain  stockholders  liable  under  this 
man,  2  Bush,  561.  provision,  the  latter  attempted  to  set 

Louinana.  Brown  v.  Union  Ins.  Co.,  off  the  amount  of  certain  loans  made 
3  La.  Ann.  177 ;  Roberts  o.  Conrey,  5  id.  by  them  to  the  company.  But  the 
397;  Stark  v.  Burke,  id.  740.  One  supreme  court  of  Maryland  hold:  1. 
whose  stock  has  been  forfeited  will  That  though  the  doctrine  of  recoup- 
not  be  further  personally  liable,  ment  might  arise,  it  did  not  follow 
Macaaly  o.  Robinson,  18  id.  619.  that  the  stockholders  were  absolved 

Maine,   The   creditor  must,   under  from  liability  to  the  creditors  of  the 

act  of  Februarj  16,  1836,  first  obtain  company ;  2.  That  the  sUtute  did  not 

judgment   against    the    corporation,  refer  to  them  in  their  corporate  capao- 

Drink water  o.  Portland  Marine  R.,  18  ity,  but    as    individual  stockholders; 

Me.  35.  and  it  declared  their  liability  without 

A  statute,  making  stockholders  in  reference  to  the  amount  they  might 

a  pre-existing  corporation    liable  in-  have  paid  for  the  stock ;  8.  That  the 

dividoally  for  the  debts  of  the  cor-  stockholders  were  not  liable  for  debts 

poration,  is  constitutional  in  respect  to  contracted  by  the  company  subsequent 

debts  contracted  after  the  passage  of  to  the  parting  with  their  stock :  4. 

the  statute.      Stanley  v.  Stanley,  26  That  each  might  insist  upon  contribu- 

Me.  191.    See,  also,  Longley  v.  Little,  tion  from  the  others,  of  their  propor- 

id.  163 ;  Fowler  v,  Robinson,  81  id.  189 ;  tion    of    the     complainant's     claims. 

Fowler  «.  Ludwig,  84  id.  455 ;  Grose  v.  Matthews  v.  Albert,  24  Md.  527. 

Hilt,  86  id.  22  ,*  Hudson  v.  Carman,  41  Massachusetts.  Liability  several  and 

id.  ^ ;  Cummings  V.  Maxwell,  45  id.  not  joint.    PrattD.  Bacon,  10  Pick.  127. 

IdO.  Law  should  be  construed  strictly.     9 

Under  the  act  of  1856  a  stock-  Cush.  192.  See,  also,  Holyoke  Bank  v. 
holder  cannot  be  personally  liable  in  Burnham,  11  Cush.  183 ;  Handrahan 
an  action  commenced  after  the  passage  v.  Cheshire,  etc.,  4  Allen,  896  ;  Mason 
of  the  act,  to  recover  a  debt  contracted  v.  Same,  id.  898;  Hutchins  c.  New 
before  its  enactment.  Coflin  <j.  Rich,  England,  etc.,  Co.,  id.  580.  Under 
i5  id,  507 ;  Carroll  v.  Hinkley,  46  id.  the  statutes  of  1851,  ch.  138,  see  Bonk 
81;  Cathom  r.  Towle,  id.  302;  Holt  v.  v.  Clark,  6  id.  861 ;  Tyrrell  v.  Wash- 
Blake,  47  id.  62.  bum,  id.  466.     Under  act,  1862,  ch. 

Judgment  against   the  corporation  218,  §  3,  see  Peele  v.  Phillips,  8  id.  86, 

is  bin(Ung  upon  the  stockholders,  and.  New  York.  Slee  t?.  Bloom,  19  Johns, 

antil   reversed,    is    conclusive    upon  456  ;  Briggs  c.  Penniman,  8  Cow.  387  ; 

them   in  a  subsequent  suit    against  Aliens  v,  Sewall,  2  Wend.  327.   Stock- 

them  by  the  same  plaintiff.    MiTliken  holder  liable  though  he  has  paid  no 

«.  Whitehouse,  49  Me.  527.  part    of  his    subscription.     Spear  v, 

Maryland.  Section  9,  of  chap.  338,  Crawford,  14  id.  20  ;  Moss  v.  Oakley,  2 

of  the  act  of  1852,  provides  that  stock-  Hill,  265. 

holders  **  shall  be  severally  and  indi-  Debts    barred    by   the   statute    of 

vidoally  liable  to  the  creditors  of  the  limitations  cannot  be  enforced.    Van 

company  in  which  they  are  stockhold-  Hook  v,  Whitlock,  3  Paige,  409  ;  Same 

era  to  an  amount  equal  to  the  amount  v.  Same,  7  id.  878  ;  Corning  v.  McCul- 

of  stock  held  by  them  respectively,  lough,  1  N.  T.  47  ;  Bogardus  v.  Rosen- 
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constitution  of  a  state,  not  only  the  organic  but  the  supreme  law 
of  its  being.  By  some  of  these  constating  instruments,  the 
amount  of  the  capital  stock  is  usually  fixed,  as  well  as  the  times 
and  conditions  for  the  payment  of  subscriptions  for  the  same,  the 
proportion  of  indebtedness  to  the  capital  stock,  and,  if  organized 
under  general  statutory  provisions,  the  preliminary  steps  necessary 
to  incorporate  the  association. 

Provision  is  also  usually  made  by  the  articles  of  association  or 
by-laws,  for  a  division  of  the  capital  stock  into  equal  shares,  for 
the  issuing  of  proper  certificates  therefor  to  purchasers  or  subscri- 
bers, who  thereby  become  members  of  the  corporation,*  and  for  a 
record  of  such  sales,  and  of  all  transfers  of  the  certificates  on 
proper  books  of  the  company. 

Controversies  frequently  arise  between  subscribers  and  the  com- 
pany as  to  the  liability  as  well  as  the  rights  of  the  former  on  their 
subscriptions.     The  subscribers  for  stock  are  bound  to  take  notice 

dale  Manuf.  Co.,  7  id.  147  ;   Moss  v.  that  when  the  corporation  became  ex 

AvereU,  10  id.  449 ;  Burr  v.  Wilcox,  22  tinct  the  liability  of  the  stockholders 

id.  551 ;  Bailey  v.  Uallister,  26  id.  112.  became  extinct  also.      Malloj  v,  Mai- 

The  liabilitj  of  a  trustee  under  the  lett,  6  Jones'  Eq.  345. 

act  of  1848  is  confined  to  debts  con-  Ohio.  Kearney  v.  Battles,  1  Ohio  St. 

tracted  while  he  was  trustee.    Shaler,  362 ;  Medill  v.  Collier,  16  id.  599. 

etc.,  Co.  V.  Bliss,  27  id.  297.  Pennsylvania.  Carr  v,  Le  Fevre,  27 

Stockholder  liable  while  he  appears  Pa.   St.   413.    A  decision  in  relation 

upon  the  books  as  such,  though  he  has  to  liabilities  of  stockholders,  under  the 

transferred  his  stock.    Worrall  v.  Jud-  act  of  1853.  See,  also,  Patterson  t}.Wyo> 

son,  5  Barb.  210.     See,  also,  Hoagland  missing,  etc..  Co., 40  id.  117.  See,  also, 

t>.  Bell, 36  id.  57;  Williamson  «.  Wads-  Wilson    v.  Pittsburgh,  etc.,    Co.,  43 

worth,  49  id.  294  ;  Ogden  v.  Rollo.  13  id.  424  ;  Mansfield,  etc.,  v,  WiUcox,  52 

Abb.  Pr.   300  ;  Wait  v.  Ferguson,  14  id.  377. 

id.  379;  Maheri;.  Carman,  38  N.  Y.25;  SotUh  Carolina,  Where  the  charter 
Whitherhead  v.  Allen,  28  Barb.  661 ;  provided,  that  nothing  therein  con- 
Perkins  V.  Church,  31  id.  84.  tained  should  exempt  the  members 

The  plaintiff  must  show  that  the  "  from  all  liabilities  pertaining  to  gen- 
defendant  was  a  stockholder  at  the  eral  partners,"  it  was  held  that  the 
time  the  debt  was  contracted.  Toung  members  were  liable  to  creditors  of 
V.  N.  Y.,  etc.,  Steamship  Co.,  15  Abb.  the  company  as  partners,  and  might 
Pr.  69.  be  sued  as  such  under  the  corporate 

North  Carolina.  Under  the  provis-  name.     Planters'  Bank  v.  BiTingsville 

ions  of  an  act  of  incorporation,  provid-  Cotton  Man.  Co.,  10  Rich.  95.     See, 

ing  "  that  the  private  property  of  the  also,  Haslett  u.  Wotherspoon,  1  Strobh. 

individual  stockholders  shall  be  liable  Eq.  209 ;  Farrow  v.  Bivings,  13  Rich, 

for  the  debts  of  contracts  and  liabili-  Ekj.  25. 

ties  of  the  corporation,"  it  was  held  Tennessee.  Ohio  Life  Ins.    and   T. 

that  the  responsibility  of  the  Individ-  Co.  v.  Merchants'  Ins.  and  T.  Co.,  11 

ual  stockholders  was  secondary,  and  Humph.  1. 

1  The  subscriber  to  capital  stock  of  subsequently  fail  to  meet  calls  on  his 
an  incorporated  company  becomes  a  subscription.  Schaeffer  d.  Missouri 
member  of  it,  even  though  he  may    Ins.  Co.,  46  Mo.  248. 
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of  the  requirements  of  the  charter,  articles  and  by-laws  of  the 
(X)mpany,  and  of  the  obligations  thereby  imposed  upon  them. 
These  usually  control  the  contract  and  explain  the  obligation. 
The  subscription  becomes  a  contract  between  the  subscriber  and 
the  corporation  to  pay  the  siim  stipulated,  in  such  manner  and  on 
such  conditions  as  may  be  provided  in  the  express  contract,  inter- 
preted by  the  constating  instruments,  to  which  he  subscribes,  or  in 
the  absence  of  this,  at  such  times  and  on  such  conditions  as  may 
be  provided  by  the  articles  or  by-laws.* 

Sec.  78.  Oonditloiui  provided  by  the  constating  instruments. — Where 
the  charter  of  a  railroad  company  provided  that  no  subscription 
should  be  received  and  allowed  without  the  payment  of  five  dollars 
on  each  of  the  shares  at  the  time  of  the  subscription,  it  was  held, 
that  a  subscription  without  such  payment  did  not  invest  the  sub- 
scriber with  any  of  the  privileges  of  a  corporator,  nor  render  him 
liable  either  as  a  subscriber,  stockholder,  or  otherwise."  And  where, 
by  the  incorporating. act,  the  shares  of  stock  were  fixed  at  twenty- 
five  dollars,  and  it  required  the  payment  of  ten  dollars  on  each 
share  subscribed  at  the  time  of  subscribing,  it  was  held  in  New 
York,  that  the  subscription  and  payment  were  both  essential  to  con- 
stitute membership,  and  to  consummate  the  contract.  The  court, 
in  Union  Turnpike  Co.  v.  Jenkins*  in  which  the  question  was 
determined,  say :  "  Suppose  the  speculation  had  been  an  advan- 
tageous one,  and  before  the  first  call  of  the  president  and  directors, 
the  stock  had  risen  considerably  in  value,  could  not  the  directors, 
with  propriety,  have  refused  to  consider  Mr.  Jenkins  (the  defend- 
ant) as  a  stockholder,  on  account  of  his  not  having  made  the  pay- 
ment required  by  the  act,  on  his  subscribing  ?  I  think  they  could. 
No  possible  benefit  then  arising  from  the  future  emoluments  of 
the  company  transactions  can  be  considered  as  a  consideration 

*  Highland  Turnpike  Co. «.  McEean,  Kennedy,  12  Conn.  499 ;  Essex  Bridge 

U  Johns.  100 ;  Goshen  Turnpike  Co.  v.  Tuttle,  3  Vt.  398 ;  Union  Lock,  etc., 

t.     Hurtin,     9     id.     218 ;     Hibernia  tj.   Towne,  1   N.  H.  44 ;    Wadsw.   on 

Turnpike  Co.  «.   Henderson,    8  S.   &  Joint-Stock  Comp.  317  ;  Hall  v.  U.  S. 

R.  219 ;  Trumbull  d.  Mutual  Fire  Ins.  Ins.  Co.,  5  Gill.  484. 

Co.,  17  Ohio,  407;  Gayle  v.  Cahawha,  « Wood  v,  Coosa,  etc.,  R.  Co.,  32  Ga. 

etc.,  R'y  Co.,  8  Ala.   586 ;  Stokes  v.  273.    See,  also,  Higland  T.  Co.  v.  Mc- 

Lebanon    Turnpike    Co.,   6   Humph.  Eean,  11  Johns.  98. 

(Tenn.)  341 ;  Hartford,  etc.,  B.  Co.  v,  ^\  Cai.  (N.  Y.)  381. 
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for  the  promise ;  and  if  it  could,  none  such  is  stated  on  the 
record."  * 

But,  where  a  note  was  given  in  lieu  of  the  amount  required  by 
the  incorporating  act  to  be  paid  at  the  time  of  a  subscription,  it 
was  held,  that  the  note  was  given  upon  sufficient  consideration 
and  was  vaHd  in  the  hands  of  the  corporation,  though  executed 
before  the  completion  of  the  organization.'  And  it  has  been 
held  by  the  supreme  court  in  Kentucky,  that  the  failure  of  a 
subscriber  for  railway  stock,  to  pay  the  amount  required  by  the 
charter  to  be  paid  at  the  time  of  the  subscription,  does  not  exone- 
rate him  from  his  liability  for  his  subscription,  as  it  would  be  his 
duty  to  pay  it,  and  he  should  not  be  permitted  to  take  advantage 
of  his  own  wrong."  So,  in  Louisiana,  a  stock  subscriber,  who  had 
not  paid  the  five  per  centum  on  the  amount  of  his  stock  at  the 
time  of  subscribing,  as  required  by  the  charter  of  the  company,  it 
was  held,  could  not  avail  himself  of  such  a  defense,  for  it  was  his 
duty  to  make  the  payment,  and  that  to  sustain  such  a  defense, 
would  be  to  permit  him  to  avail  himself  of  an  advantage  from 
his  own  wrong.* 

Sec.  79.  The  liabilities  of  the  subscribers  may  depend  upon 
other  conditions  imposed  by  the  charter  or  act  of  incorporation. 
Thus,  when  by  the  act  under  which  the  corporation  was  created, 
it  was  provided  that  the  capital  stock  should  be  divided  into  five 
thousand  shares,  of  not  exceeding  $100  each,  and  that  after  one 
thousand  shares  should  be  subscribed  for,  a  meeting  of  the  sub- 

'  See,  also,  same  doctrine  in  Hibernia  Monr.  4.  See  also,  under  provisions  of 

Tump.  Co.  V,  Henderson,   8  S.  ^  B.  the  Ohio  statu te,Chamberlain  i?.Paines- 

219.    But  in  a  dissenting  opinion  in  ville.  etc.,  R.  Co.,  15  Ohio  St.  225  ;  Ash- 

this  case,  Duncan,  J.,  said  :    "  If  this  tabula,  etc.,  R.  Co.  f>.  Smith,  id.  338. 

defendant  had  obtained  a  receipt  from  ^  Vicksburgh  R.  Co.  v.  McKean,  12 

the  commissioners  and  had  given  his  La  Ann.  638. 

note  to  the  company  for  the  monej  to  And  where  in  lieu  of  a  cash  pay- 
be  paid  in  advance,  it  could  be  recov-  ment,  required  bj  the  charter  on  the 
ered.  Has  he  not  done  this?  for  the  first  installment,  the  subscriber  gave 
subscription  includes  this,  and  is  a  note  his  promissory  note,  this  was  held  a 
for  five  dollars  payable  on  demand  ;  sufficient  compliance.  McRae  v.  Rus- 
and  the  company  could  have  recovered  sell,  12  Ired.  224  ;  Selma  &Ten.  R.  Co. 
though  no  note  had  been  given."  v.  Tipion,  5  Ala.  787;  Tracy  v.  Yates, 

«  Vermont  Central  Ry.  Co.  v.  Clayes,  18  Barb.  152  ;  Greenville  &  Col  R.  Co. 

21  Vt.  30.    See,  also.  People's  Ferry  v.  Woodsides,  5   Rich.  145 ;    Mitchell 

Co.  V.  Balch,  8  Gray,  314;  Troy  R.  Co.  «.  Rome  R.  Co.,  17  Ga.  574.    See,  also, 

f>.  Newton,  id.  596.    But  see,  also,  Lex-  Everhart    v.    West    Chester  &   Phil, 

ington  R.  Co.  t>.  Chandler,  13  Mete.  311.  R.  Co.,  28  Pa.  St.  339. 

'Wight  «.    Shelby  Ry.  Co.   16    B. 
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scribers  might  be  called  for  the  purpose  of  organizing  the  cor- 
poration, and  providing  for  the  management  of  its  affairs ;  it 
was  held,  by  the  supreme  court  of  Massachusetts,  that  no  call  for 
the  payments  of  subscription  could  lawfully  be  made  for  the 
general  objects  of  the  corporation,  until  the  five  thousand  shares 
liad  been  subscribed  for,  although  a  call  might  be  made  before 
that  time  to  defray  the  expenses  incurred  in  effecting  the  incor- 
poration.* 

Sec.  80.  It  may  be  stated  as  the  general,  if  not  the  universal 
rule  in  this  country,  that  where  the  constating  instruments  fix 
the  number  of  shares,  or  the  amount  of  the  capital  stock  to  be 
subscribed,  or  the  sum  which  must  be  paid  thereon,  before  the 
corporation  can  enter  upon  the  business  for  which  it  was  organized, 
these  conditions  must  be,  in  good  faith,  complied  with.' 

Sec,  81.  And  imder  an  English  act  of  incorporation  which 
provided,  that  the  sum  of  £100,000  should  be  subscribed  before 
any  of  the  powers  and  provisions  of  the  act  should  be  considered 
in  force,  it  was  held  that  the  full  sum  required  should  be  sub- 
scribed before  any  call  could  be  made  on  the  subscription.* 

'  Salem  Mill  Dam  Corp.  «.  Ropes,  6  «.  Valentine,    10  id.    142  ;    Stoneman 

Pick.  23.  Branch  R.  Co.  v.  Gould,  2  Gray,  277  ; 

But   if,    by   the    charter,    a    bank  Troy,  etc.,  R.  Co.  v.  Newton,  8  id.  596  ; 

is  restricted  from  operation    until  a  Cabot,  etc.  Bridge   Co.  v.  Chapin,  6 

certain  amount  of  stock  is  subscribed,  Cush.  60  ;  Worcester,  etc.,  K.  Co.  v. 

a  sabsequent  purchaser  of  the  stock  HindB,8  id.  110;  Atlantic  Cotton  Mills 

could  not  be  prejudiced  by  the  fact  v.   Abbott,   9  Cush.  423;    Lexington, 

that  a  certain  amount  of  the  stock  was  etc.,   R.    Co.    v.    Chandler  13    Mete, 

fraadolent  and  fictitious,  and  secured  311 ;   Harlam  C/anal  Co.  v.   Seixas,  2 

by  collusion  between  the  original  sub-  Hall,  504 ;  Rensselaer,  etc.,  R.  Co.  v. 

scribers  and  the  commissioner,  for  the  Wetsel,  21   Barb.   56;  Uaun  v.  Mul- 

parpose  of  evading  the  limitations  of  bury,  etc.,  R.  Co.,  33   Ind.  103 ;  Hain 

tbe  law,  provided  the  purchase  was  v.  G.   W.    G.  Co.,  41  id.  196 ;  Fox  v. 

bona  fide,  and  without  notice  of  the  AUensville  Co.,  46  id.  31  ;  Peoria,  etc., 

fraud.    Minor  v.  Mechanics'  Bank,  1  R.  Co.  v.  Preston,  35  la.  115 ;  Sburtz 

Pet.46;  Walker tj.Devereaux, 4  Paige,  v.  Schoolcraft,  etc.,  R.    Co.,  9  Mich. 

229;  Johnston  v.  South  West  R.  Co.,  3  269 ;  Oldtown,  etc.,  R.  Co.  v.  Veazie, 

Strobh-  Eq.  263 ;  Ang.  &  Am.  on  Corp.,  89  Me.  571 ;  Penobscot  R.  Co.  v.  Dum- 

§  146.  mer,  40  id.  172;  Same  v.  White,  41  id, 

*  As  bearing  on  these  propositions,  512 ;  Littleton   Manuf.  Co.  v.  Parker, 

consult    opinion  of    Parker,  J.,   in  14  N.  H.  543  ;  Contocook  Valley  R.  Co. 

Schenectady,  etc.,  R.  Co.  v.  Thatcher,  v.  Barker,  32  id.  363 ;  New  Hampshire, 

11  N.  Y.  102.     See,  also,  Salem  Mill  etc.,  R.  Co.  v.  Johnson,  30  id.  390. 

Dam  Co.  r.  Ropes,  6  Pick.  23 ;  Same  '  Norwich,  etc.,  Co.  v.  Theobald,  1 

».  Same,   9  id.  187 ;  Central  T.    Co.  Moo.  &  Mai.  151. 
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The  same  doctrine  has  been  frequently  recognized  in  this 
country.*  The  condition  imposed  in  such  cases  is  a  condition  pre- 
cedent ;  and  no  authority  to  act  is  conferred,  until  it  is  fully  com- 
plied with.  But  where  the  charter  of  a  railroad  company  pro- 
vided for  certain  commissioners  to  receive  subscriptions,  and  that 
they  should  "  receive  no  subscriptions  to  said  stock  unless  five 
per  centum  thereof  in  cash  should  be  paid  to  them  at  the  time 
of  subscribing,  and  should  they  receive  subscriptions  to  said  stock 
without  payment,  they  shall  be  personally  liable  to  pay  the  same 
to  said  corporation  when  organized,"  it  was  held,  that  this  clause 
was  not  a  condition  precedent  to  the  organization  of  the  com- 
pany, but  a  mere  personal  liability  imposed  on  the  commission- 
ers." 

Sec.  82.  Ck>nditional  Babscriptioss.  —  Conditions  also,  affecting 
the  liability  of  subscribers,  may,  of  course,  be  expressly  provided 
for  in  the  contract ;  and  unless  they  violate  the  fundamental  law 
of  the  corporation,  or  are  manifestly  fraudulent,  or  must  result  in 
the  prejudice  of  innocent  parties,  they  will  be  upheld.  Thus, 
where  a  subscription  was  made  to  the  capital  stock  of  a  corpora- 
tion upon  the  express  condition  that  the  company  should  not  be 
organized,  or  should  not  enter  upon  the  object  of  its  organization, 
until  a  certain  amount  of  its  capital  stock  should  be  subscribed  for, 
the  supreme  court  of  Maine  held,  that  such  a  condition  was  a  con- 
dition precedent,  and  that  the  company  was  not  authorized  to  en- 
force the  collection  of  such  a  subscription,  until  the  conditions 
were  complied  with  by  the  company."  And  where,  on  the  organi- 
zation of  a  corporation,  the  number  of  shares  of  the  capital  stock 
and  the  sum  to  be  paid  on  each  are  fixed  by  vote,  and  inserted  in 
the  agreement  of  subscription,  the  organization  is  not  bound  to 
proceed,  and  the  subscribers  may  refuse  to  pay  any  part  of  their 
subscriptions  until  the  requisite  number  of  shares  are  subscribed 
for,  as  fixed  by  vote.* 

^  Salem  Mill  Dam  Corp.  «.  Ropes,  9        •  Penobscot,  etc.,    R.  Ck).  v.  Dunn, 

Pick.   187  ;  Central    Turnpike  Co,  v.  39  Me.  589  ;  Chamberlain  v.  Ashtabula, 

Valentine.  10  id.  142  ;  Worcester,  etc.,  etc.,  R.  R.  Co.,  15  Ohio  St.  235 ;  Ashta- 

R.  Co.  V.  Hinds,  8  Oush.  110 ;  Littleton  bula,  etc.,  R.  R.  Co.  v.  Smith,  id.  338. 
Manuf .  Co.  v.  Parker,  14  N.  H.  543.  *  Cabot,  etc.,  Bridge  Co.  v.  Chapin,  6 

«  Blair  v.  Rutherford,  81   Tex.  465  Cush.  50. 
(1868). 
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And  where  stock  was  subscribed  for  on  condition  that  the  citi- 
zens of  a  certain  town  should  take  a  certain  amount  of  stock,  it 
was  held,  that  no  assessment  could  be  properly  made  on  the  sub- 
scriber until  the  condition  was  complied  with/ 

Sec.  83.  By  an  act  of  the  legislature  of  Pennsylvania,  com- 
missioners were  appointed  to  receive  subscriptions  to  stock,  for 
the  purpose  of  constructing  a  railroad ;  and  it  was  provided,  that 
no  subscription  should  be  valid  unless  $5  should  be  paid  on  each 
and  every  share  at  the  time  of  the  subscription ;  that  when  a  cer- 
tain number  of  shares  should  be  subscribed  for,  and  the  $5  paid 
on  each,  the  same  should  be  certified  to  the  governor,  who  should 
thereupon  issue  letters  incorporating  the  subscribers  and  those  who 
might  thereafter  subscaibe.  The  letters  were  issued  and  the  com- 
pany organized. 

It  was  held,  by  the  supreme  court  of  Pennsylvania,  that  a  con- 
dition annexed  to  a  subscription,  that  it  should  be  binding  only 
when  a  certain  amount  of  stock  bad  been  subscribed  for  was 
valid,  and  that  a  party  subscribing  on  that  condition  could  not  be 
held  liable  until  it  was  shown  that  the  condition  had  been  com- 
plied with,  and  that  the  installments  were,  subsequently,  called  in 
before  suit  brought ;  but  that  the  company  had  a  right  to  accept 
payment  for  stock  in  labor,  or  materials,  or  damages,  or  any  other 
liabihty  of  the  company,  provided  the  transaction  was  bonajide^ 

But  when  the  condition  imposed  is,  that  a  certain  number  of 
shares  shall  be  subscribed  for,  it  is  not  competent  for  the  subscriber 
to  show  that  the  number  has  not  been  subscribed  for  by  persons 
pecuniarily  responsible,  or  that  the  subscribers  are  insolvent,  un- 
1^6  it  appears  that  the  corporation  has  acted  in  bad  faith.' 

'  Ticonic  Water  Power  Ck>.  «.  Lang,  Bat  private  arrangements  with  sub- 

63  Me.  480.  scribers,  giving  them  peculiar  advan- 

*  Philadelphia,  etc.,  R.  Co.  9.  Hick-  tagee  over  others,  would  be  null  and 

man,  28  Pa.  St.  318.    See,  also,  Vaw-  void.      Robinson   v.  P.  &  C.   R.  Co., 

ter  t^.  Ohio,  etc.,  R.  Co..  14  Ind.  174.  82  Pa.  St.  834 ;  Bavington  v.  P.  &  S. 

•Penobscot  R.  Co.  «.  White,  41  Me.  R.  Co.,  34  id.  358;  New  Albany,  etc., 

512 ;  Salem  MiU-dam  Co.  «.  Ropes,  9  R.  Co.  v.  Fields,  10  Ind.  187 ;  Downie 

Pick.  187.  V.  White,  12  Wis.  176 ;  White  Moun- 

If   the   corporation    acts    in    good  tains    R.    Co.  v.  Eastman,   34  N.  H. 

faith  and  parties  are  apparently  able  124 ;  Mann  v.  Cooke,  20  Conn.  178  ; 

to  pay,  and  they  finaUy  fail  and  are  Mann  v.  Currie,  2  Barb.  294. 

nnable  to  pay,  this  will  not  render  But  Mr.  Redfield  observes :  **  Where 

the  organization  illegal.  Id.     Penob-  subscriptions  are  made  under  an  agree- 

Boot  B.  Co.  V.  Dummer,  40  Me.  172.  ment  that  they  are  not  to  be  binding 

13 
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Seo.  84.  The  oonditions  may  be  waived. —  Where,  however,  there 
is  a  conditional  subscription  which  is  valid,  subscribers  may,  bv 
their  acts,  waive  the  same,  and  thereby  become  liable  as  though 
no  condition  had  been  imposed  upon  the  company.  Thus,  where 
there  was  a  condition  in  a  subscription  to  the  capital  stock  of  a 
corporation  that  other  stock  to  a  given  amount  should  be  taken,  it 
was  held  that  this  was  waived  by  the  conduct  of  the  party,  in  pay- 
ing the  first  installment  on  the  subscription,  voting  the  whole 
stock  at  an  election  for  officers,  and  acting  as  an  officer  of  the  cor- 
poration.* So,  where  a  person  who  made  a  subscription  of  land 
to  the  stock  of  a  railroad  company,  on  a  condition  precedent,  it 
was  held  that  he  waived  such  condition  by  delivering  an  absolute 
deed  of  the  land  to  the  company,  and  receiving  his  stock." 

And  where  the  subscribers  to  the  stock  of  a  railroad  gave 
their  notes  for  the  amounts  of  their  subscriptions,  payable  when 
the  road  should  be  completed ;  but  were  subsequently  induced  to 
take  up  these  conditional  notes  and  give  new  ones,  to  enable  the 
company  to  carry  out  a  contract  for  the  completion  of  the  road, 
payable  in  four  years,  within  which  time  it  was  confidently  and 
honestly  stated  and  believed  by  the  officers,  at  the  time,  that  the 
road  would  be  completed,  it  was  held,  that  the  subscribers  were 
liable  upon  the  new  notes,  although  the  road  was  abandoned 
before  any  thing  was  done  upon  it,  and  the  road  never  completed." 
So,  where  a  person  participated  in  the  proceedings  creating  a  cor- 
poration, and  to  increase  its  stock  and  for  making  calls  on  the 

unless  a  specified  sum  is  subscribed,  it  subscriptions    were     confidential    in 

is  essential  that  there  should  be  no  character,  and,  therefore,  fraudulent.*' 

conditions  as  to  the  liability  of  any  of  1  Bedf.  on  Rail.,  §48  (citing  New  York 

the  subscribers  not  applicable  to' all.  Ezch.  Ck).  v.  DeWolf,  31  N.  Y.  278). 

Confidential  subscriptions,  made  for  Where  there  is  a  subscription,  upon 

the  purpose  of  making  up  the  required  the  condition  that  no  calls  shall  be 

sum,  are  a  fraud  upon  tne  other  sub-  made,  until  work  should  be  commenced 

scribers ;  and  should  not  be  treated  as  upon  a  particular  section  of  the  line, 

valid  subscriptions.      Where,  by  de-  and  the  subscriber  gave  his  note  for 

ducting    such    confidential    subscrip-  the  amount  on  the  f^se  representation 

tions,  the  required  sum  is  not  sub-  of  the  agents  of  the  company  that  the 

scribed,  the  contract  of  subscription  work  hjM  been  commenced,  it  was  held 

does  not  become  operative  so  as  to  bind  that  the  company  could  not  recover 

the    subscribers.    Parol   evidence   is  upon  the  note.    Taylor  o.  Fletcher.  15 

admissible  to  show  that  certain  of  the  Ind.  80. 

^  Dayton,  etc.,  Railway  Co.  f>.  Hatch,  *  Parks  d.  Evansville,  etc.,  R.  Co., 

I  Dis.  (O.)  84.     See,  also,  Garling  v.  33  Ind.  567. 

Baechtel,  41  Md.  805;  Ossipee  Manf.  «  Four  Mile  Valley  R.  Co.  «.  Bailey, 

Co.  V.  Canney,  64  N.  H.  295.  18  Ohio  St.  208. 
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stock  subscriptions,  both  as  stockholder  and  director ;  in  a  suit 
against  him  to  compel  payment  of  his  installment  due  and  payable 
under  such  calls,  it  was  held,  that  he  was  estopped  from  denying 
the  validity  of  the  proceedings/ 

Sec.  85.  Wh«&  the  oooditioii  is  void.  —  Corporations  organized 
under  the  act  of  the  legislature  of  Pennsylvania,  of  February  19, 
1849,  coold  receive  no  conditional  subscriptions ;  and  a  subscrip- 
tion made  to  the  commissioners  under  the  act,  conditional  on  the 
location  of  the  road  on  a  sp^ial  route,  w^  held  to  be  void  so  far 
as  related  to  the  condition,  and  was  treated  as  an  unqualified  sub- 
scription." 

But  where  the  contract  with  the  subscriber  contained  a  condi- 
tion that  interest  on  sums  assessed  and  paid  in  by  subscribers 
should  be  allowed  him,  from  the  time  of  payment  until  the  road 
should  be  put  in  operation,  it  was  held,  that  such  a  condition  did 
not  avoid  the  subscription.' 

Sec.  86.     Oonditioiui  wbloh  will  avoid  the  whole  oontract.  —  It   is 

evident  that  there  may  be  conditional  subscriptions,  which  could 
not  be  justly  enforced  against  the  subscriber  without  a  compliance 
with  the  precedent  conditions  for  which  he  has  stipulated,  and 
when  the  conditions  could  not  be  enforced  without  great  injustice 
to  the  company  and  others.  Contracts  of  this  character  would 
be  against  public  policy  and  entirely  void. 

Thus,  in  an  action  by  a  plank-road  company  against  a  subscriber 
to  the  stock  of  the  corporation,  the  facts  were  as  follows :  The 
plaintiff  was  duly  incorporated  under  the  general  laws  of  New 
York,  providing  for  incorporation  of  turnpike  and  plank-road 
companies ;  *  and  its  articles  of  association  thereunder  were  duly 
filed. 

'KansM  aty  Hotel  v.  Harris,  51  <  Rutland, etc, R.  Co.i). ThraU,  85  Vt. 

Mo.  464  586.    The  subscription  cannot  be  re- 

'  Pittsburgh,  etc.,  R.  Go.  v.  Biggar,  scinded  so  as  to  affect  the  rights  of  inno- 

34  Pa.  St.  455.    See,  also,  Erie,  etc,  cent  and  bona  fide  creditors,  while  the 

P.  R.Co.  1).  Brown,  25  id.  156;  Phil-  corporation  is  dnsolvent.     Putnam  v, 

adelphia,   etc.,  R.    Ck>.   v.   Hickman,  New  Albany,  4  Biss.  865  (1869). 

28  id.  818 ;  Bavington  d.  Pittsburgh,  «  Act  of  May  7, 1850. 
etc,  R.  Ck>.,  84  id.  858;  Bedford  R. 
Go.  0.  Bowser,  48  id.  29. 
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One  article  provided  as  follows:  "For  the  purpose  contem- 
plated by  these  articles,  the  undersigned  have  severally  subscribed 
for  the  number  of  shares  of  the  capital  stock  of  this  association 
placed  opposite  their  respective  signatures  hereto,  and  they  sever- 
ally agree,  to  and  with  each  other,  to  pay  to  the  said  Fort  Edward 
and  Fort  Miller  Plank-road  Company,  their  respective  subscrip- 
tions for  said  capital  stock,  whenever  called  for  by  said  directors 
or  their  successors  in  office." 

The  defendant  did  not  subscribe  the  articles ;  but  subscribed 
an  instrument,  in  writing,  which,  after  reciting  that  at  a  meeting 
of  the  directors  of  the  company,  it  was  resolved  that  the  directors 
adopt  and  establish  a  terminus  of  their  road,  some  convenient 
point  at  or  near  Saratoga  Bridge,  commonly  called  Fort  Miller 
Bridge,  in  the  town  of  Greenwich,  and  that  the  directors  cause  to 
be  constructed  the  whole  of  their  road,  extending  from  Fort 
Edward  Village  to  said  bridge,  proceeded  as  follows :  "  Now  we, 
the  undersigned,  subscribe  for  the  number  of  shares  to  the  Fort 
Edward  and  Fort  Miller  Plank-road  Company,  set  opposite  our 
respective  names,  upon  condition  that  the  road  is  extended  to 
Fort  Miller  Bridge,  so  as  to  make  that  its  southern  termination." 

This  instrument  was  written  in  a  book  of  the  company,  follow- 
ing the  record  of  its  articles  of  association.  The  company  was 
organized  to  construct  a  road  from  the  village  of  Fort  Edward  to 
the  village  of  Fort  Miller,  a  distance  of  about  eight  miles,  with 
the  privilege  of  extending  it  to  a  point  near  Saratoga  Bridge, 
about  two  and  one-half  miles  further.  The  suit  was  brought  for 
the  recovery  of  the  defendant's  subscription,  the  directors  having 
made  the  calls  for  the  payment  of  the  whole  amount  of  subscrip- 
tions to  stock,  and  given  the  requisite  notices  thereof,  pur- 
suant to  the  act.  Judgment  was  rendered  against  the  de- 
fendant for  the  amount  of  the  subscription.  On  appeal, 
BowKN,  J.,  said:  "I  think  the  instrument  signed  by  the 
defendant  is  wholly  void  by  reason  of  the  condition  there- 
in contained.  It  was  intended  as  a  subscription  to  the  cap- 
ital stock  of  the  company.  The  act  under  which  the  plain- 
tiff was  incorporated  prescribes  the  manner  of  subscribing 
for  the  stock,  and  only  authorizes  absolute  subscriptions.  This 
case  cannot  be  distinguished  in  principle  from  Butternuts^  ete.y 
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Turnpike  Oo.  v.  Norths  It  was  held  in  that  case  that  to  allow 
subscriptions  to  the  stock  of  such  a  corporation  to  be  received  con- 
ditioned that  a  particular  location  of  the  proposed  road  should  be 
adopted,  would  be  contrary  to  public  policy,  as  by  such  means  im- 
proper influences  might  be  brought  to  bear  upon  the  question  of 
the  location.  The  object  had  in  view  by  the  legislature,  in  author- 
izing the  formation  of  these  corporations,  was  the  benefit  to  the 
public  generally  by  providing  for  the  construction  of  safe  and 
commodious  highwayfi|,  so  located  as  to  be  most  convenient  and 
beneficiaL  If  the  interest  of  the  stockholders  in  such  a  company 
is  allowed  to  control  the  question,  such  a  location  and  such  a 
termination  of  the  proposed  road  will  almost  invariably  be 
adopted  as  will  best  subserve  the  public  interest,  when,  if  in 
order  to  procure  the  requisite  amount  of  capital,  subscriptions  are 
allowed  to  be  taken,  conditioned  that  a  particular  location  or 
terminus  be  adopted,  public  convenience  will  frequently  be  sacri- 
ficed to  individual  interest.  By  the  articles  of  association  of  this 
company  their  road  was  to  be  constructed  from  Fort  Edward  to 
Fort  Miller,  a  distance  of  eight  miles,  with  the  privilege  of  ex- 
tending it  to  Saratoga  Bridge,  two  and  one-half  miles  further,  and 
a  large  majority  of  the  stockholders  became  such  by  subscribing 
the  articles  which  left  it  optional  with  the  directors  whether  the 
road  should  be  extended.  These  stockholders  had  the  right  not 
only  to  expect  but  to  require  that  it  should  not  be  extended,  un- 
less the  interest  of  the  company  would  be  thereby  promoted ;  but 
by  receiving  these  conditional  subscriptions  the  directors  were 
obliged  to  e^xtsad  the  ^  road,  .aJ though  eve^  (Joilar  eijen^ded  for 
that  purpobo  will  be  &  total  loss  to*the  eoipoiitiOn,  Uhd  none  be 
benefited  thereby  except  those  at  whose  instance  it  was  done."  * 

Sec.  87.  In  other  cases  of  a  similar  character  the  courts  have 
held  the  conditional  subscriptions,  where  not  expressly  prohibited 
by  law,  in  the  nature  of  a  proposition  to  the  company,  and  not 
binding  as  a  contract,  until  accepted. 

Thus,  when  a  subscription  was  made  for  stock  payable  in  cer- 
tain land  at  a  specific  price,  and  conditioned  that  in  case  the  com- 

'  1  Hill,  518.  Same  t).  Locke,  8  id.  268;  La  Grange, 

*  Fort  Edward,  etc.,  Co.  v.  Payne,  15  etc.,  Plank  R.  Co.  «.    Mays,  29   Mo. 

N.Y.583.  See,  also,  Middlebury  Turn-  64;  Troy  &  Boston  R.  Co.   «.  Tibbits, 

pike  Corp.  v.   Swan,   10  Mass.  384;  18  Barb.  297. 
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pany  declined  to  take  the  land  at  the  price  named  the  subscription 
should  be  void,  it  was  held  that  the  subscription  was  a  mere  prop- 
osition, and  until  accepted  by  the  company  was  not  binding  upon 
the  subscriber,  and  that  the  acceptance  could  be  made  by  the  di- 
rectors or  other  authorized  agents.* 

And,  if  subscriptions  to  the  stock  of  a  corporation,  organized  to 
construct  a  road  from  one  place  to  another,  the  termini  are  a  part 
of  the  contract,  and  if  any  change  of  these  is  made  by  the  act  or 
procurement  of  the  company,  the  subscriptions  are  no  longer  bind- 
ing." 

The  subscriptions  would,  in  the  absence  of  other  provisions  as 
to  time  and  mode  of  payment,  import  a  promise  to  pay  on  de- 
mand, or  in  such  manner  as  the  directors  might  indicate,  and  on 
giving  the  notice  required  by  law.' 

Where  a  person  subscribed  for  stock  upon  conditions  other  than 
those  named  in  the  articles  of  incorporation,  and  subsequently  paid 
five  per  cent  thereon,  in  an  action  by  the  company  to  recover  the 
balance  of  installments  due  on  the  subscriptions,  and  the  defense 
was  a  want  of  mutuality,  and  that  the  condition  on  which  the 
subscription  was  made  had  not  been  performed,  it  was  held  that 
there  was  such  a  concurrence  in  the  new  conditions  as  to  bind  the 
parties,  and  to  constitute  sufficient  mutuality,  so  as  to  authorize  a 
recovery.* 

Seo.  88.  If  a  subscription  is  fraudulently  made,  and  by  col- 
lusion lb0t?w:peii^  the- subscriber  and  the  directors,  the  subscriber 
would  DLOf'baTJermftled  to  take  i^flvspi&S^  ^fs^ch  iraud  to  defeat 
the  rights  and  interests  of  bona  fide  Boldfefs  bf  stoek'or  creditors 
of  the  corporation.*  And  in  Pennsylvania  it  has  been  held  that 
a  subscription  is  not  only  an  undertaking  to  the  company,  but 

^Janction,  etc.,  R.  Co.  v.  Reeve,  15  3  Mich.  91.  See,  also,  Goshen  Tarnpike 

Ind.  236.     See,  also,  Bedford  R.  Co.  v.  Co.    v.    Hurtin,  9  Johns.    217  ;    The 

Bowser,  48  Pa.  St.  29.  Dutchess  Manuf.  Co.  v.  Davis,  14  id. 

When  accepted  under  such  circum-  238. 

stances  they  become  absolute.      See  ^  Nichols  9.  Burlington,  etc..  Plank 

Chamberlain  v.  Painesville,etc.,  R.  Co.,  R.  Co.,  4  Green  (la.),  42. 

15  Ohio  St. 225 :  Penobscot,  etc.,  R.  Co.  'Minor  v.  Mechanics'  Bank,  1  Pet. 

V.  White,  41  Me.  512.  46 ;  Walker  v.  Devereaux,  4  Paige's  Ch. 

« Plank  Road  Co.  v.  Amdt,  31  Pa.  229  ;  Selma,  etc.,  R.  Co.   v.  Tipton,  5 

St.  317.  See,  also,  McCuUy  v.  Railroad  Ala.  787 ;  Hayne  v.  Beauchamp.  5  S. 

Co.,  82  id.  25.  &  M.  (Miss.)  515. 

«  Dexter  Plank  Road  Co.  v.  Millerd, 
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with  all  other  subscribers ;  and  even  if  fraudulent,  and  made  for 
the  purpose  of  inducing  subscriptions,  it  is  to  be  enforced  for  the 
benefit  of  the  others  in  interest,  and  a  subscriber  will  not  be  per- 
mitted to  set  up  as  a  defense  that  the  'subscription  was  a  feigned 
and  fraudulent  one,  and  that  the  company  was  a  party  to  the 
fraud.*  And  when  a  person  subscribes  for  stock,  he  cannot  exon- 
erate himself  from  liability  to  the  company  therefor,  by  assign- 
ment of  the  same  to  another  without  the  consent  of  the  company, 
mdess  authorized  so  to  do  by  statute  or  the  articles  of  association, 
and  he  is  liable  for  all  assessments  legally  made  on  the  shares,' 
as  the  capital  stock  of  a  corporation  is  treated  as  a  trust  fund  for 
the  benefit  of  its  creditors,  and  no  transfer  thereof  can  be  made 
by  which,  as  to  the  creditors  of  the  company,  a  stockholder  can 
relieve  himself  from  liability  for  subscriptions  to  stock,  and  sub- 
stitute that  of  another  person.' 

Sec.  89.  Snbicriptions  in  contemplation  of  incorporation.  —  A  sub- 
scription to  articles  of  association,  setting  forth  amount  of  capital 
stock  of  the  proposed  company,  and  the  number  of  shares, 
imports  that  the  subscriber  will  take  and  pay  for  the  number  of 
shares  set  opposite  his  name.  *  And  if  made  in  contemplation  of 
a  charter  of  incorporation,  it  is  valid  and  may  be  enforced  by  the 
company  after  it  has  become  incorporated.  *  It  constitutes  a  legal 
obligation  of  the  subscriber,  and  can  usually  be  enforced  by  action 
or  by  forfeiture  of  the  shares  or  both,  depending  upon  the  con- 

'  Qnffv.  Pittsburgh,  etc,  B.  Co.,  81  to  set  off  anticipated  dividends  against 

Fa.  St.  489.  such  calls.    See  Green's  Brice's  Ultra 

*  Backfield,  etc.,  B.  Co.  v,  Irish,  39  Vires^  553 ;  Ex  parte  Henry  Winsor,  8 

Me.  44;  Fry  v.  Lexington,  etc.,  R.  Co.,  Story,  411 ;  Cutler  v.  Middlesex  Fac. 

2  Mete.  (Ky.)  814;  City  Hall  t>.  Dickin-  Co.,   14  Pick.  483;  McLaren  v.  Pen- 

aon,  6  Gray,  586  ;  Buffalo,  etc.,  R.  Co.  nington,  1  Paige,  102  ;  Osgood  «.  Og- 

V.  Dudley,  14  N.  Y.  336 ;  Dayton  v,  den,  4  Keyes,  70. 

Bom.  31   id.  435 ;   Northern  R.  Co.  ^  Rensselaer,  eta,  R.  Co.  «.  Barton, 

9,  MiUer,  10  Barb.  260 ;  Fort  Edward,  16  N.  Y.  457. 

etc., «.  Payne,   17  id.  567;  Merrimac  ^Hamilton,  etc.,  Plank  Road  Co.©. 

Mining  Co.  v.  Levy,  54  Pa.  St.  227.  Rice,  7  Barb.  157;  Tonica,  etc.,  R.  Co. 

*ReBachman.  12  Bankr.  Reg.  223.  v.  McNeely,  21   111.  71;    Johnston  v. 

And  in  case  a  corporation  is  being  Ewing,  etc.,  35  id.  518.     Unless   the 

wound  up,  and  its  affairs  are  in  the  subscriber  expressly  dissents  before 

hands  of  a  receiver,  a  shareholder,  the      incorporation      is     completed, 

who  is  also  a  creditor  under  another  Gleaves    v.   Turnpike    Co.,  1    Sneed 

contract,  is  not  entitled  to  set  off  the  (Tenn.),  491 ;  Dorris  «.  French,  6  T.  & 

debt  due  to  him  thereon  against  calls  C.  (N.  Y.)  581  ;  4  Hun,  292  (1875). 
made  by  the  receiver  on  his  stock,  nor 
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stating  instruments  or  articles  of  agreement.  *  If  he  subscribes 
for  stock  upon  preliminary  articles  he  may  perhaps  refuse  to  sign 
second  articles  of  association,  when  such  are  provided  for  and 
required  to  be  signed  and  recorded  under  the  provisions  of  the 

statutes  for  incorporation.  But  he  could  not  in  any  case  with- 
draw his  subscription  for  stock  without  the  consent  of  his  co-sub- 
scribers,' unless  authorized  so  to  do  by  the  articles  or  incorporat- 
ing acts  of  the  association.  • 

^  Battershall    v.  Davis.    See,    also,  liabUity ;  then  the  question  becomes 

Athol  Music  Hall  Assoc,  v.  Carey,  116  whether  he  has  in  fact  withdrawn,  and 

Mass.  471  ;    Palmer  v.  Lawrence,  3  I  think  he  has  not,  inasmuch  as  he 

Sandf.  161,  where  Duek,  J.,  said : "  The  oould  not  do  so  without  the  consent  of 

law  must .  be  considered  seitled,  that  all  those  with  whom  he  had  become 

the  obligation  of  actual  payment  is  engaged  in  the  undertaking."      See, 

created  in  all  cases  by  subscription  to  also,  Selma  v.  Tennessee  R.  Oo.,  5  Ala. 

a  capital  stock,  unless  the  terms  of  786  :  Turnpike  Co.  «.  Philips,  2  Penn. 

the  subscription  are  such  as  to  plainly  &  Watts,  184. 

exclude    it."      Chester   Glass    Co.   o.  Under  the   RaUroad   law  in    New 

Dewey,  16  Mass.  94 ;  Spear  v.  Crawford,  York,  of  1848,  a  person  could  not  ren- 

14    Wend.  20,  where   Sutherland,  der  himself  liable  by  subscribing  a 

J.,  observes :  "  The    promise   of   the  preliminary  paper  previous  to  the  or- 

defendant  and  the  other  subscribers,  ganization  of  the  company,  unless  he 

although  in  form  to  take  the  shares  subsequently  subscribed  the  articles  of 

subscribed  by  them  respectively,  is,  association,  or  subscribed  to  the  capital 

undoubtedly  (when  taken  in  connec-  stock  in  the  books  directed  by  statute 

tion  with  what  precedes  it,  and  with  to  be  opened  after  the  corporation  ia 

the  act  of  incorporation  which  is  there  formed.      Troy  R.  Co,  v.  Tibbits,  18 

referred  to  and  in  part  recited^  a  prom-  Barb.  297.   See,  also,  Poughkeepsee  P. 

ise  not  only  to  take  the  shares,  but  to  R  Co.  v.  Griffin,  24  N.  Y.  150  ;  Erie  R. 

pay  for  them  ;  to  take  them  upon  the  Co.  «.  Owen,  82  Barb.  616  ;  Lake  On- 

terms  and  conditions  set  forth  in  the  tario  R.  Co.  v.  Mason,  16  N.  Y.  451. 

subscription  paper."  And  when  under  the  N.Y.  act  of  1850, 

And  when  shares  are  payable  on  a  it  was  required  that  the  subscribers 

call  of  the  directors,  they  are  also  in  should  pay  the  directors  ten  per  cent 

like  manner  payable  on   the  call  of  on  the  amount  subscribed  by  him  at 

a  duly  appointed  receiver.    Sagory  «.  the  time  of  subscribing,  and  that  no 

Dubois,  3  Sandf.  Ch.  466.  subscription  should  be  received  without 

But    in    a    recent    case    in    Maine  the  payment  of  such  sum,  it  was  held 

where  the  subscribers  simply  agreed  in  the  court  of  appeals  of  that  state, 

to  take   the    amount    of  shares    set  when  ten  per  cent  on  the  subscription 

against  their  respective  names,  it  was  was  not  paid  at  the  time  of  subscrip- 

construed  as    imposing    no  personal  tion  but  forty  per  cent  was  afterward 

obligation  to  pay  for  the  shares  ;  and  paid,  that  this  made  the  subscription 

that  the  construction  of  the  agreement  a  valid  one.    Black  River  R.  Co.   «. 

was  not  affected  by  a  provision  in  the  Clarke,  25  N.  Y.  208. 

charter  of  the  corporation  purporting  And  when  the  subscriber  gave  his 

to  render  the  subscriber  liable  for  the  note  for  the  ten  per  cent  instead  of 

balance  remaining  due  after  a  sale  of  paying  the  money,  and  the  company 

his    shares.     Belfast,   etc.,  R.   Co.  v.  afterward  received  the  money  on  the 

Moore,  60  Me.  661  (1872).  note,  it  was  held  that  the  subscriber 

*  Johnson  t). Wabash,  etc, Co.,  16  Ind.  was  liable  as  such.     Ogdensburgh  R. 

389  ;  Kidwelly  Canal  Co.  v,  Raby,  2  Co.  v.  Wolley,  1  Keyes,  118.     But  see 

Price  (Eng.  Ex.),  93,  in  which  Baron  North  Stafford  Steel  Co.  ©.Warth,  L.R. 

Richards  said :  "  If  Raby  [the  defend-  Ex.  172;  Ang.  &  Ames  on  Corp.,  ^  543. 

ant]  had  not  endeavored  to  withdraw,  •  Borden  town,  etc.,  T.  Co.  v,  Imlay,  4 

there  would  have  been  no  doubt  of  his  N.  J.  L.  285. 
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Sec.  90.     Fraud  in  relation  to  BubBcziption. — ^WhcQ  a  bank  was  in- 
corporated under  a  lawful  charter  in  Connecticut,  but  the  parties 
who  effected  the  organization  fraudulently  induced  a  person  to 
subscribe  for  a  portion  of  the  stock  by  representing  to  him  that 
his  subscription  would  be  merely  nominal,  and  that  he  would  not 
be  required  to  pay  for  the  stock ;  and  the  bank  afterward  issued 
a  large  amount  of  bills  but  soon  failed  and  went  into  the  hands  of  a 
receiver  for  the  benefit  of  its  creditors,  in  an  action  by  the  receiver 
against  the  subscriber,  it  was  held  that  he  could  not,  as  a  defense  to 
the  claim  for  the  amount  of  the  subscription,  show  the  fraud  or 
misrepresentation  under  which  he  had  been  induced  to  subscribe, 
as  he  and  his  associates  constituted  the  bank,  and  he  was  a  party 
with  them  in  the  fraud  of  the  bank  on  the  public*    So,  it  has  been 
held  in  Illinois,  that  stock  subscribed  for  must  be  paid,  notwith- 
standing the  giving  of  a  note  therefor  was  induct  by  the  mis- 
representations of  the  agents  of  the  company  as  to  the  amount  of 
stock  then  subscribed  and  the  time  within  which  the  road  would 
be  completed.'    And  when  a  secret  agreement  was  entered  into 
between  the  directors  of  a  railroad  company  and  a  subscriber,  that 
he  might  within  a  specified  time  reduce  the  number  of  shares  sub- 
scribed for,  the  subscription  being  made  to  appear  honajide  for 
the  purpose  of  inducing  others  to  subscribe ;  in  an  action  by  the 
corporation  for  such  subscription,  it  was  held  that  the  full  amount 
might  be  recovered,  as  the  stipulation  to  reduce  the  amount  was 
a  fraud  on  the  other  subscribers.'    But  the  general  rule  is  that 

• 

^  Litchfield  Bank  o.  Church,  29  Conn,  fictitious  subscriptions  for  part  of  the 

137 ;   Soatbem    Plank    Koad    Co.    «.  stock,  and  a  fraud  has  been  committed 

Hixon,  5  Ind.   166.     See,  also,  Ang.  &  on  a  honajide  subscriber  by  which  he 

Am.  on  Corp.,  §  146.  has  sustained  or  might  sustain  injury, 

^  Qoodrich  v.  Reynolds,  31  111.   490 ;  no  action  can  be  maintained  against 

Johnaon  v.  Craw-fordsville,  etc.,  R.  Co.,  him  by  the  corporation  for  the  amount 

11  Ind.  280 ;  Andrews  t>.  Ohio,  etc.,  R.  of  his  subscription,  unless  such  sub- 
Co.,  14  id.  169 ;  Hardy  v.  Merri weather,  scriber  has  accepted  the  charter  and  by 
U  id.  203 ;  Thornburgh  o.  Newcastle,  his  own  acts  has  assisted  in  putting  it 
etc,  R.  Co.,  id.  499;  Dynes  t>.  Shaffer,  in  operation  ;  in  that  case  he  cannot 
19  id.  165.  But  see  Wert  v.  Craw-  avail  himself  of  the  fact  that  part  of 
fordsTille,  etc.,  R.  Co.,  id.  242.  the  stock  was  fictitious.  And  if  a  stock 

^  White  Mt.  R.  Co.  o.  Eastman,  34  company  lets  off  a  part  of  its  subscrib- 

N.  H.  124.   See,  also,  Downie  u.  White,  ers  and  returns  them    their  money, 

12  Wis.  176 ;  Crawford  «.  Pittsburg,  other  sabncribers,  not  consenting 
etc.,  R.  Co.  V.  82  Pa.  St.  141 ;  Robinson  thereto,  are  discharged  from  all  liabil- 
t.  Same.  id.  834.  Messrs.  Angel  &  ity  growing  out  of  their  original  sub- 
Ames,  in  their  work  on  Corporations,  scription.  If  a  person  is  induced  to 
on  this  Bubject  observe  :  "  When  a  subscribe  for  stock  by  means  of  rep  re- 
charter  has  been  obtained  by  means  of  sentations  which  are  not  fulfilled,  it 

14 
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subscriptions  obtained  by  fraud  cannot  be  enforced  against  the 
subscribers,  and  that  although  the  rule  of  evidence  is  that  parol 
representations  cannot  be  permitted  to  vary  the  terms  of  a  written 
agreement,  still  this  rule  will  not  exclude  parol  evidence  to  show 
such  fraud  as  would  be  allowed  to  vitiate  any  other  contract/ 

has  been  held  that  he  is  not  bound  to  Central  R.  Co.  v.  Kisch,  L.  }i.,2  H.  L. 

take  the  stock."  Ang.  &  Am.  on  Corp.,  99;  Smith's  case,  L.  R.,  2  Ch.  604; 

§  531.     See,  also,  relating  to  the  effect  Heyman  v.  European  R.  Co.,  L.  R.,  4 

of  fictitious  stock.    Center  T.  Co.  v.  Eq.  154. 

McConaby,  16  S.  &  K.  140  ;  Thorpe  v.  If  the  prospectus  contains  a  ma- 
Hughes,  3  Mylne  &  Cr.  742 ;  Crump  terial  misrepresentation  or  misstate- 
V.  IT.  S.  Mining  Co.,  7  Gratt.  352;  ment  of  facts,  the  subscription  induced 
Southern  P.  R.  Co.  v.  Hixon,  5  Ind.  thereby  maj  be  rescinded.  Smith  9. 
166.  But  when  a  subscriber  discovers  Reese  Riv.  Co.,  L.  R.,  2  Eq.  264 ;  Ross 
such  frauds  he  must  renounce  all  v.  Estates  Investment  Co. ,  L.  R,  8  Eiq. 
benefits  derived  from  his  subscription  122 ;  L.  R.,  3  Ch.  682 ;  Waterhouse  «. 
or  he  will  be  responsible.  Deposit  Jamieson,  L.  R.,  2  H.  L.  Sc.  29.  But 
Ass.  Co.  V.  Ajscough,  6  E.  &  B.  761.  the  misrepresentation  must  be  in  re- 
See,  also,  County  of  Crawford  «.  Pitts-  ference  to  a  material  matter.  Lenton 
burgh  R.  Co.,  32  Pa.  St.  141;  Pitts-  «.  McNeU  L.  R.,Eq.  352;"  Hallows  d. 
burgh,  etc.  R.  Co.  9.  Graham,  36  id.  Fernie  L.  R. ,  3  Ch.  467 :  Jackson  «. 
77  ;  Same  v.  Stewart  41  id.  54  ;  Con-  Turquand  L.  R.,  4  H.  L.  805. 
necticut  R.  Co.  v.  Baxter,  32  Vt.  805  ; 

»  See  Blodgett  v.  Morrill, 20  Vt.  509;  Mr.  Redfield  observes  :  "Oral  evi- 
Conn.,  etc.,  R.  Co.  tj.  Bailey,  24  id.  465;  dence  is  inadmissible  to  vary  the 
Same  v,  Baxter,  32  id.  805  ;  Burrows  v.  terms  of  a  subscription  to  the  stock 
Smith,  10  N.  Y.  550 ;  New  York  Ex-  of  a  railway,  unless  it  tends  to  show 
change  Co.  v.  De  Wolf,  31  id.  273  ;  S.  fraud  or  mistake.  But  where  the  sub- 
C,  5  Bosw.  593 ;  Coil  d.  Pittsburgh  scriber  is  really  misled,  and  induced 
Female  Coll.,  40  Penn.  St.  439 ;  Kenne-  to  subscribe  for  stock  upon  the  repre- 
bec  R.  Co.  V.  Waters,  34  Me.  369  ;  Pis-  sentation  of  a  state  of  facts  in  regard 
cataqua  Ferry  Go.  v.  Jones,  39  N.  H.  to  the  time  of  completing  the  roi^  or 
491 ;  Martin  'o.  Pensaoola  Coal  Co.,  8  its  location,  made  by  those  who  take 
Fla.  870 ;  Rives  v.  Railroad  Co.,  30  up  the  subscription,  and  in  good  faith 
Ala.  92 ;  Smith  v.  Same,  id.  650 ;  Hes-  and  upon  proper  inquiry  and  the  ex- 
ter  ii.  Memphis  R.  Co.,  32  Miss.  378 ;  ercise  of  reasonable  discretion,  be- 
Walker  v.  Mobile  R.  Co.,  34  id.  245 ;  lieved  by  the  subscriber,  and  which 
Ellison  V.  Same,  36  id.  572;  Henderson  constitutes  the  prevailing  motive  and 
v.  Railroad  Co.,  17  Tex.  560 ;  La  consideration  for  the  subscription,  and 
Grange  R.  Co.  v.  Mays,  29  Mo.  64.  which  proves  false,  it  would  seem 
The  general  rule  of  evidence  is  that  that  the  contract  of  subscription 
parol  statements  and  representations,  should  be  held  void,  both  in  law  and 
or  agreements  made  at  the  time  of  the  equity.  1  Redf .  on  Rail.,  §  48.  (Cit- 
execution  of  a  written  contract,  and  in-  ing  Wight  v.  Shelby  R.  Co.,  16  B. 
consistent  with  the  writ'ten  terms  of  Monr.  5 ;  Blodgett  v.  Morrill,  20  Vt. 
the  same,  are  inadmissible  and  void,  509 ;  Kennebec  &  Port.  R.  Co.  ©.Waters, 
unless  fraud  is  shown.  See  Thorn-  34  Me.  369;  Henderson  c.  Railway 
burgh  V.  Newcastle  R.  Co.,  14  Ind.  Co.,  17  Tex.  560.)  But  if  the  location 
499 ;  Johnson  v.  Crawfordsville  R.  is  different  from  that  provided  in  the 
Co.,  11  id.  280 :  Hardy  v.  Merri-  charter,  it  has  been  held  that  the  sub- 
weather,  14  id.  203 ;  Kennebec  R.  Co.  scriber  may  lose  his  right  to  object 
v.  Waters,  34  Me.  369  ;  Wight  v.  Shel-  thereto,  and  to  paying  his  subscrip- 
by  R  Co.,  16  B.  Monr.  4 ;  New  York  tion  on  that  ground,  unless  he  resort 
Exch.  Co.  V.  De  Wolf,  5  Bosw.  593;  to  mandamus  or  injunction  at  the  ear- 
Mississippi  R.  Co.  V.  Cross,  20  Ark.  liest  convenient  time.  Booker ^ex par U, 
443  ;  Smith  v.  Plank  R.  Co.,  30  Ala.  18  Ark.  338;  Brownlee  0.  Ohio,  Ind.  & 
650.     See  same,  id.  650.  111.  R.  Co.,  18  Ind.  68. 
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Seo.  91.     Rules  depend  npon  the  ttatutee  or  oonstatiiig  instanunents.  — 

In  regard  to  the  liability  of  subscribers  for  subscriptions  to  capital 
stock,  it  is  difficult  to  lay  down  general  or  universal  principles 
applicable  to  all  cases,  as  it  usually  depends  upon  the  charter 
or  act,  or  articles  of  association ;  and  these  vary  in  the  same  as  well 
as  different  states.  In  order  to  determine  the  various  questions 
relating  to  the  subject  which  may  arise,  it  is  necessary  to  consult 
die  organic  and  fundamental  laws  of  the  institution ;  and  although 
some  illustration  of  rules  of  construction  of  the  corporate  con- 
tract, and  of  the  relations  of  the  subscriber  to  the  company,  may 
be  obtained  from  adjudications  in  other  states  under  similar  laws, 
yet  it  frequently  happens  that  the  questions  presented  only  occur 
and  are  adjudicated  in  the  state  where  the  corporation  is  created.' 

Sec.  92.  DefenBe  to  ■abscription  on  other  grounds.  —  It  is  a  general 
rule  that  a  corporation  seeking  to  recover  a  subscription  must 
show  a  strict  compliance  with  the  requirements  of  the  laws  under 
which  it  was  constituted,  where  a  defense  is  made  on  the  ground 
of  its  failure  in  this  respect.'  But  in  some  cases  a  compliance 
will  be  presumed,  and  in  others,  it  will  be  treated  as  waived  by 
the  subscriber.  Thus,  the  payment  of  installments  on  the  stock 
subscribed  for  would  usually  be  considered,  as  we  have  noticed, 
a  waiver  of  the  failure  of  strict  performance  of  a  conditional  sub- 
scription and  a  recognition  of  the  legal  organization  and  existence 
of  the  corporation  by  the  subscriber,  so  as  to  enable  the  company 
to  recover  the  balance  of  the  subscription.'  And  where  a  party 
subscribed  for  stock  in  and  assisted  in  organizing  a  plank-road 
company,  it  was  held,  that  he  could  not  avoid  the  payment  of 
the  stock  subscribed  for  on  the  ground  of  a  failure  of  the  com- 
pany to  strictly  conform  to  the  law  in  completing  its  organiza- 
tion.* 

Sec.  93.  Changes  made  in  the  charter  by  procurement  of  a 
corporation  and  acted  upon  by  it,  that  affect  the  entire  objects 

*  1  Redf.  on  Rail.,  fc^  32;  ante,  §  78.  *  Central  Plank-road  v.  Clemens,  16 

*  See  ante,  §  78;  Nelaon  v,  Blakey,    Mo.  359;  Lane  v.  Brainard,  30  Conn. 
47  Ind.  38.  565. 

'Maltby  v.  North  Western  R.  Co., 
16  Md.  422. 
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and  purposes  for  which  it  was  instituted  where  there  is  no  pro- 
vision in  the  fundamental  law  for  so  doing,  would  release  the 
subscribers  to  the  original  stock  from  liability  for  the  same.* 

But  a  change  in  the  act  of  incorporation  enlarging  the  powers 
of  the  company,  but  not  authorizing  a  material  departure  from 
the  original  design  for  which  it  was  instituted,  would  not  release 
those  who  have  subscribed  for  the  stock." 

A  subscriber  to  the  capital  stock  of  a  corporation  agrees  to  be 
subject  to  the  reasonable  rules  and  regulations  which  may  from 
time  to  time  be  adopted,  and  he  cannot  avoid  payment  of  his 
subscription  because  the  charter  has  been  amended  on  the  applica- 
tion of  the  directors,  and  the  amendment  accepted  by  them, 
reducing  the  number  pf  days'  notice  of  the  call  for  subscription.* 

And  where  the  law  under  which  a  company  is  instituted 
authorizes  consolidation  of  the  corporation  with  others,  the  exer- 
cise of  this  power  will  not  discharge  a  subscriber  from  his  obliga- 
tion.* So,  a  grant  of  additional  powers  to  a  corporation  by  an 
amendment  of  the  charter,  if  accepted,  is  not  always  such  an 
invasion  of  the  contract  of  subscription  as  will  relieve  a  sub- 
scriber from  his  liability  to  pay.* 

Seo.  94.  Assessments  and  caUs  for  pa3rments.  —  Power  is  usually 
vested  in  the  corporation  or  the  directors  to  make  assessments  and 
calls  on  the  subscribers  for  the  capital  stock  subscribed  by  them. 
The  organic  law  of  the  corporation,  or  the  by-laws,  usually  pro- 
vide for  the  time  and  mode  of  payment  of  subscriptions,  and  that 
a  certain  amount  or  per  centum  of  the  whole  shall  be  paid  at 
stipulated  times,  or  on  a  call  therefor,  made  by  the  proper  agents, 
and  on  notice  thereof  given  to  the  subscribers.  These  provisions 
are  also  frequently  incorporated  in  the  written  contract  of  sub- 
scription, or  made  a  part  of  it. 

>  Burrows  v.  Smith,   10  N.  Y.  550 ;  ^  Bish  9.  Johnson,  21  Ind.  299  ;  Han- 

McCray  v.  Junction  R.  Co., 9  Ind.  859 ;  na  v.  Cincinnati,  etc.,  R.  Co.,  20  Id.  30. 

Booe  V.  Same,  10  id.  93 ;  Union  Locks  See  on  the  subject  of   consolidation. 

Canals  c.Towne,  1  N.  H.  44 ;  Thompson  post,  ch.  16. 

i}.Guion,5  Jones (S. Car.),  118;  Marietta,  *  Gray  «.  Monongahela  Nav.  Co.,  2 

etc.,  R.  Co.  V.  Elliott,  10  Ohio  St.  57 ;  W.  &  S  156.     See,  also,  Terre  Hante, 

Woodhouse  v.  Commonwealth  Ins.  Co.,  etc.,  R.  Co.  v.  Earp,  21  111.  291.     Bat 

54  Pa.  St.  807.  see  Supervisors  v.  Mississippi  B.  Co., 

^  Pacific  R.  V.  Hughes,  22  Mo.  291.  id.  338,  where  subscribers  were   held 

^  Illinois  River,  etc.,  B.  Co.  v.  Beers,  released. 
27  111.  185. 
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The  rights  and  liabilities  of  subscribers  must  depend  upon  the 
nature  of  the  engagement,  the  express  promise  made,  or  the 
statute  or  articles  and  by-laws  of  the  corporation.* 

Sec.  95.  A  promise  to  pay,  without  limitation  or  qualification 
in  the  manner  referred  to,  would  make  the  subscriber  liable  on 
demand  by  the  proper  agent. 

On  the  subject  of  calls  Mr.  Brice  observes :  "  Oompanies  hav- 
ing their  capital  divided  into  shares  have,  as  incident  thereto,  the 
power  to  make  calls.  It  is  purely  a  question  of  internal  arrange- 
ment, in  whom  this  power  is  vested.  It  will  generally  be  in  the 
directors ;  and  where  it  is  so,  a  call  made  by  those  who  are  actually 
directors  and  not  yet  removed  will  be  good."  But  if  made  by 
persons  not  having  the  power,*  or  not  acting  at  a  board  meeting 
when  this  is  required,  the  call  will  be  simply  nugatory.*  Calls 
most  in  all  respects,  both  as  to  times  and  amounts,  be  made, 
whether  by  the  company  in  general  meeting  or  the  directors,  in 
such  away  as  to  press  equally  upon  all.*    And  for  the  fiirtherance 

'  Aug.  &  Am.  on  Corp.,  §  544.     See,  into,  or  the  agreement  and  the  provis- 

alfio,  Tippets  v.  Walker,  4  Mass.  505  ;  ions  of    the  constating  instruments, 

Palmer  v.  Ridge  Mining  Co.,  34  Pa.  or  the  agreement  as  it  must  be  inter- 

St.  288 ;    Littleton  Manufacturing  Go.  preted  by  them.   See  Penobscot  R.  Co. 

f.  Parker,  14  N.  H,  543 ;  Knowles  v.  f>,  Bartlett,  12  Gray.  244  ;    Franklin 

Beatty,  1  Mclioan,  41 ;  Small  f>.  Her-  Glass  Ck>.  v.  Alexander,  2  K.  H.  380  ; 

kimer  Manufacturing  Co.,  2   Comst.  Portland R.Oo.  T.Graham,  11  Mete.  Ill; 

330 ;  Worcester  T.  Co.   v.  Willard,  5  Kennebec  R.  Co.  «.   Kendall,  81  Me. 

Mass.  80  ;  Andover  T.  Co.  v.  Gould,  6  470.     But  an  agreement  to  "  pay  and 

id.  40  ;   Atlantic  Delaine  Co.  «.    Ma-  fiU  "  shares  in  a  railroad  company  has 

son,  5  R.  1. 468  ;  Odd  Fellows'  HaU  Co.  been  held  to  include  an  agreement  to 

V.  Glazier,  5  Harr.  (Del.)  172.     But  a  pay    all    assessments    legally    made, 

statute  authorizing  a  corporation  to  Buckfield  R.  Co.  v,  Irish,  89  Me.  44; 

leyy  assessments  upon  its  stockholders  Penobscot  R.  Co.  v.  Dunn,  id.  587;  Pe- 

who  have  paid  the  full  amount  of  their  nobscot  R.  Co.  v.  Dummer,  40  id.  172  ; 

Bubecriptions,  and  who  are  not  other-  Penobscot  R.  Co.  v,  Bartlett,  12  Gray, 

wise  liable,   is  unconstitutional.     Ire-  244. 

land  «.  Palestine  T.  Co.,  19  Ohio  St.        *  Swansea  Dock  Co.  v,  Levien,  20  L. 

369.    But  if  the  legislature  has  a  re-  J.  Ex.   447.     Compare,  Southampton 

served  right  to  amend,  alter  or  repeal  Dock   Co.  v,  Richards,  1   Man.  &  Gr. 

a  charter,  it  has  been  held  that  mey  448.     See,  also,  York,  etc.,  K.  Co.  v. 

could  authorize  a  corporation  to  assess  Ritchie,  40  Me.  425  ;  Roberts  v.  Ohio, 

stockholders    to  make  up  losses,  al-  etc.,  R.   Co.,  82  Miss.  873  ;  Hays  v. 

thoufh     the    original    charter    pro-  Pittsburgh,  etc.,  R.  Co.,  38    Pa.  St. 

▼idea  that  no  stockholder  should  be  81  ;  Ross  v.  Lafayette,  etc.,  R.  Co.,  6 

liable  beyond  the  amount  of  his  shares  Port.  (Ind.)  297. 

for  any    loss  sustained   by   the  com-        *  Howbeach  Coal  Co.  9.  Teague,  5  H. 

pany,   or     any     debt     due    on     the  &  N.  151. 
shares.    Gardner  d.  Hope  Ins.  Co.,  9        «  Kirk  v.  Bell,  16  Q.  B.  290. 
R-  1. 194.  »  Preston  v.  Grand  CoU.  Dock  Co ,  11 

The    liability   may    depend    upon  Sim.  327. 
either  the  express  agreement  entered 
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of  corporate  purposes,  i.  e.y  for  the  bona  fide  purpose  of  obtaining 
capital,  and  not  to  enable  any  particular  members  to  escape  or  to 
lessen  their  liabilities.*  Of  course,  calls  can  be  made  only  for  pur- 
poses not  ultra  vires  of  the  corporation.  If  it  is  intended  to 
devote  the  proceeds  to  other  purposes,  the  call  imposes  no  liability 
either  at  law  or  in  chancery  upon  a  shareholder."  * 

Seo.  96.  In  this  country  it  has  been  universally  held,  that  no 
majority  of  either  the  corporators  or  of  the  directors  can  divert 
the  capital  stock  of  a  corporation  to  any  purpose  not  consistent 
with  the  original  purposes  of  the  organization  ;  that  the  busineee 
of  the  corporation  cannot  be  changed,  abandoned  or  sold  without 
the  consent  at  least  of  all  the  corporators ;  that  when  a  person 
takes  stock  in  a  corporation,  he  enters  into,  at  least,  an  implied 
contract  with  the  company  that  his  interests  in  the  corporation 
shall  be  subject  to  the  direction  and  control  of  its  proper  man- 
agers in  the  legitimate  prosecution  of  the  business  for  which  the 
corporation  was  created ; '  but  not  that  he  must  submit  to  assess- 
ments or  calls  made  to  carry  out  purposes  foreign  to  its  original 
objects. 

A  court  of  chancery  will  interfere  to  restrain  calls  that  are  already 
made  for  an  illegal  object ;  but  will  not  when  the  application 
of  the  proceeds  is  within  the  scope  of  the  authority  of  the  cor- 
poration, or  of  those  authorized  to  make  the  call.*  But  where 
the  purpose  of  those  who  make  the  call,  and  in  whom  this  power 
is  vested,  for  legitimate  purposes,  is  to  devote  the  proceeds  to 
purposes  not  authorized  bylaw,  it  imposes  no  obligation  upon  the 

^  Richmoiid  and  Painter's  cases,  4  K.  R.  Co.,  9  Ind.  858  ;  Winter  v.  Masco- 

&  J.  305  ;  Gilbert's  case,  L.  B.,  5  Ch.  gee,  etc.,  R.  Co.,  11  Qa.  438  ;  Middle- 

559.  sex  T.   Co.  v.  Locke,  8  Mass.   268; 

*  Green's  Brice's  Ultra  Vires,  150.  Sprague  v.  111.,  eta.  B.  Co.,  19  lU.  177; 

See,  also.  South  Eastern  R.  Co. «.  Heb-  Union  Locks  Co.  f>.  Towne,  1  N.  H.  44 ; 

blewhite,  12  A.  &  E.  497  ;  Shropshire.  Stevens  v.  Rutland,  etc.,  R.  Co.,  29  Vt. 

etc.,  R.  Co.  v.  Anderson,  8  Ex.  401;  Wei-  545 ;  Danbury,  etc.,  R.  Co.  v.  Wilson, 

land R.  Co.  v.  Blake, 6  H.  &  N.  410.  22  Conn.  435  ;  Hartford,  etc.,  B.  Co. «. 

»  Kean  v.  Johnson,  1  Stockt.  401  ;  Crogwell,  5  Hill,  883  ;  Delaware,  etc. 

Black  V.  Delaware,  etc.,  B.  Co.,  7  C.  E.  B.  Co.  v.  Irick,  8  Zabr.  321  ;   Kenosha, 

Green,  130 ;  S.  C. ,  9  id.  455 ;  Zabriskie  etc.,  R.  Co.  v.  Marsh,  17  Wis.  13;  Hays 

f>.  Hackensack,  etc.,  B.  Co.,  8  id.  178  ;  «.  Bailroad  Co.,  61  111.  422. 

Clearwater  v.  Meredith,  1  Wall.  25 ;  *  See    Green's   Brice's  Ultra  Vires, 

Hartford,  etc.,   B.  Co.  9.  Croswell,  5  152,  and  notes 
Hill,  388  ;    McCray  v.  Junction,  etc.. 
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ghareholder  either  in  law  or  equity/  The  articles  of  incorpora- 
tion frequently  provide,  that  when  the  capital  stock,  or  a  certain 
portion  of  it,  shall  have  been  subscribed,  the  directors  shall  have 
authority  to  call  in  the  capital  stock  at  such  times  as  to  them  may 
seem  best  for  the  interest  of  the  company,  not  exceeding  a  certain 
per  centum  thereof,  at  or  within  a  certain  time,  and  to  give  notice 
thereof  in  some  manner,  to  the  subscribers. 

The  remedy,  for  a  failure  to  pay,  may,  by  virtue  of  stipulations 
or  provisions  of  the  constating  instruments,  be  confined  to  a  for- 
feiture or  sale  of  the  shares  of  the  delinquent  party,  or  the  sum 
paid  thereon ;  or  it  may  be  against  the  subscriber  personally ;  or, 
the  company,  by  virtue  of  the  contract,  may  be  entitled  to  either 
or  all  of  these  remedies.  If  power  is  conferred  on  a  corpora- 
tion to  sell  the  stock  of  a  subscriber  in  default  of  payment  of  his 
sabsciiption,  it  has  been  held  that  this  is  not  exclusive  of  the 
usual  remedy  by  suit,  to  recover  the  amount  due.' 

Seo.  96.  Forfeitare  of  stock.  —  The  general  doctrine  is,  that  a 
subscriber  cannot  rescind  his  contract  by  suffering  a  forfeiture  of 
his  stock  for  non-payment  or  of  the  sums  paid  thereon,  but  that 
the  right  of  forfeiture  belongs  exclusively  to  the  corporation,  and 
can  only  be  exercised  by  it.  It  may  usually  waive  the  right 
to  forfeiture,  and  resort  to  the  common-law  remedy  of  action  om 
the  express  contract  to  pay  the  amount  of  the  subscription,  unless 
it  is  otherwise  provided. 

If  the  remedy  of  strict  forfeiture  is  pursued,  this  would  usually 
be  considered  satisfaction  of  the  claim  and  a  bar  to  a  suit  for  the 
amount  due  on  the  subscription  contract.  But  whether  it  is  a 
bar  or  not  would  depend  upon  the  provisions  of  the  contract  with 
the  company,  or  the  provisions  of  the  act  or  articles  of  incorpora- 
tion. It  might  be  a  cumulative  remedy  in  a  larger  sense  than  a 
mere  choice  of  remedies.     The  fundamental  law  of  the  corpora- 

*  Mann  «.  Pientz,  3  Sandf.  Ch.  268 ;  a  railroad,  will  be  barred,  unless  the 

Bagorf  9.  Dabois,  8  id.  465  ;  Everhart  condition  be  performed,  and    a  call 

».We6tChe8ter,etc.,R.  Co.,28Pa.  St.  made  within  six  years.     PittsburffU, 

339 ;  Graff  v.  Pittsburgh,  etc.,  R.  Co.,  etc.,   R.  Co.  v.  Graham,    36    Pa.  St. 

31  id.  489  ;  Hays  v.  Pittsburgh,  etc ,  R  77. 

Co.,  38  id.  81  ;  Hartford,  etc.,  R,  Co. «.  »  See  past,  §  96.    See  post,  ch.  16.  on 

Boorman,  12  Conn.  580.    InPennsyl-  Execution  and  the  Appointment  of  Re- 

ninia  a  8ul»cription  conditioned  for  ceivers. 
the  prosecution  of  the  construction  of 
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tion  might  undoubtedly  provide  for  a  sale  of  stock  of  delinquent 
subscribers  to  satisfy  the  unpaid  dues.*  But  unless  the  power  to 
pass  a  by-law  providing  for  forfeiture  of  the  stock,  or  the  amount 
paid  by  a  subscriber  tfiereon,  in  case  of  a  failure  to  pay  the  full 
amount  subscribed,  is  conferred  by  the  organic  law  of  the  corpora- 
tion, such  by-law  would  be  of  no  effect.'  If  the  language  of  the 
charter  or  organic  law  of .  the  corporation  provides  that  the  com- 
pany may  sue  or  declare  the  shares,  or  the  sum  paid  thereon,  for- 
feited, the  corporation  may  adopt  either  remedy,  but  cannot 
adopt  one  and  then  resort  to  the  other.  And  if  there  has  been 
a  strict  forfeiture  without  a  sale  of  the  shares,  when  such  course 
is  authorized  by  the  fundamental  law  of  the  corporation,  courts 
of  equity  will  not  interfere  by  granting  relief  against  such  for- 
feiture.* 

But  the  general  rule  seems  to  be  that  the  obligation  of  actual 
payment  is  created  by  subscription  to  the  capital  stock,  unless  the 
contrary  is  plainly  expressed  by  the  conditions  of  the  subscriptions, 
and  that  the  right  of  forfeiture  and  sale  of  shares,  on  the  failure 
of  payment  of  subscriptions,  is  not  an  exclusive,  but  a  cumulative 
remedy,  imless  otherwise  provided  by  the  terms  of  the  subscrip- 
tion or  the  provisions  of  the  constating  instruments.^    But  in 

»  Klein  «.  Alton,  etc.,  R.  Co.,  18  111.  N.  Y.  830  ;  Matter  of  Long  Island  R. 

514 ;  Merrlmac,  etc.,  Co.  «.  Bagley,  14  Co.,  19  Wend.  37. 
Mich.  501.    The  remedy  provided  by        *  Story's  Eq.  Jur.,  §  1826.     See,  also, 

the  charter,  of  forfeiture  of  stock,  is  Sparks  v.  Proprietors,  etc.,  18  Ves.  483 ; 

only  cumulative,   and   the    company  Pendergast  v.  Turton,  1  Y.  &  C.  98. 
may  elect  to  sue  at  law  for  the  sub-        *  See  Glass  Co.  v.  Alexander,  2  N.  H. 

scription  dues.     Freeman  v.  Winches-  380 ;  White  Mountains  R.  Co.  v.  East- 

ter,  18  Miss.  577  ;  Ogdensburgh,  etc.,  man,  34  id.  147 ;  Spear  v.  Crawford,  14 

R.  Co.  V.  Frost,  21  Barb.  541 ;  Herki-  Wend.  20:  Troy  Turnpike  Co.  f>.  Mc- 

mer,  etc.,  Co.  v.  Small,  21  Wend.  278  ;  Chesney,  21  id.  296 ;  Mann  «.  Carrie,  2 

Troy,  etc.,  Co.  ©.  McChesney,  id.  296.  Barb.  294 ;  Northern  R.  Co.  «.  Miller, 

But   see  Small  c.   Herkimer  Manuf.  10  id.  260 ;  Troy,  etc.,  R.  Co.  «.   Kerr, 

Co.,  2  N.  Y.  330.    The  option  of  for-  17  id.  581 ;  Troy,  etc.,  R.  Co.«.  Tibbits. 

feiture  is  with  the  company.   Railroad  18  Id.  297 ;  Ogdensburgh,  etc,  R.  Co.  v, 

Co.  V.  Rodrigues,  10  Rich.  (S.  C.)  278  ;  Frost,  21  id.  541 ;  Goshen  T.  Co. «.  Bur- 

Spear  v.  Crawford,  14  Wend.  20 ;  Sag-  tin,  9  Johns.  217 ;  Dutchess  Cotton  M. 

ory  V.  Dubois,  3  Sandf,  Ch.-466  ;  Tar  Co.  v,  Davis,  14  id.  238  ;  Harlem  Canal 

Riv.  Xav.  Co.  f>.  Neal,  3  Hawk(N.  C),  Co.  v.  Seixas,  2  Hall,  504;  Delaware 

520 ;  Dutchess  Cotton  Mill  Manuf.  Co.  Canal  Co.  v.  Sansom,  1  Blnn.  70 ;  Tar 

V.   Davis,    14   Johns.  238 ;    Beene  v.  Riv.  Nav.  Co.  d.  Neal,  3  Hawks,  520 ; 

Cahaba,  etc.,  R.  Co.,  3  Ala.  660 ;  Gratz  Greenville,  etc.,  R.   Co.   «.   Smith,    6 

i>.  Redd,  4  B.  Monr.  178 ;  London,  etc..  Rich.  91;    Charlotte,  etc.,  R.   Co.  v. 

R.  Co.©.  Graham,  1  A.  &  E.  270  ;  Bristol.  Blakely,  3  Strobh.  245 ;  Selma,  etc.,  R. 

etc.,  R.  Co.  t).  Locke,  id.  25 ;  Gray  v,  Co.  v.  Tipton,  5  Ala.  787 ;  Gayle  v,  Co- 

Tumpike  Co.,  4  Rand,  (Va.)  578.  hawba,  etc.,  R.   Co.,  8  id.  586 ;  free- 

*  Small  D.  Herkimer  Manuf.  Co.,  2  man  v.  Winchester,  10  S.  &  M.  577 ; 
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some  cases  it  has  been  held  that  the  corporation  must  elect  which 
remedy  it  will  pursue,  and  that  when  it  has  a  choice  of  remedies? 
it  cannot  pursue  both ;  and  that  where  there  is  a  right  of  f  oreiture, 
but  no  expi'ess  power  to  use  both  remedies,  the  election  of  the 
right  of  forfeiture  precludes  the  right  of  ordinary  action.  Thus, 
under  a  charter  containing  such  provisions,  where  an  action 
was  commenced  against  a  subscriber,  to  recover  certain  install- 
ments, and  the  stock  was  afterward  forfeited  for  the  non- 
payment of  a  subsequent  and  last  call,  a  plea  of  such  forfeit- 
ure in  bar  of  the  further  prosecution  of  the  action  was  sus- 
tained.' 


Ely8vme«.Okiflko,5Mmer(5Md.),152;  20  id.  178;  Dayton  v.  Boret,  31  N.  Y. 
Gntzv.  Redd,  4  B.  Monr.  178 ;  Bameti;.  485  ;  Piecataqaa  Ferry  Co.  v,  Jones,  39 
Alton,  etc.»  B.  Co.,  13  111.  604  ;  Klein  v.  N.  H.  491 ;  Goshen  Tump.  Co.  f>.  Hor- 
Alton,  etc.,  R.  Co.,  id.  514;  Ryder  v.  ten.  9  Johns.  217;  Dutchess  Man.  Co. 
Same,  13  id.  516 ;  Peoria,  etc.,R.  Co.  v.  ff.  Davis.  14  id.  238  ;  Troy  Turnp.  Co. 
Etting,  17  id.  429 ;  Essex  Bridge  Co.  v,  f>.  McChesney ,  21  Wend.  296 ;  Northern 
Tuttle,  2  Vt.  393 ;  aty  Hotel  Co.  «.  R.  Co.  v,  MiJIer,  10  Barb.  260 ;  Plank 
Dickinson,  6  Gray,  586 ;  Lexington,  Rood  v.  Payne,  17  id.  567  ;  Troy  &  Bost. 
etc,  R.  Co.  «.  Chandler,  13  Mete.  811 ;  R.  Co.  f>,  Tibbits,  18  id.  297  ;  Ogdens- 
Hart,  etc.,  R.  Co.  «.  Kennedy,  12  Conn,  burgh  R.  Co.  v.  Frost,  21  id.  541 ;  Her- 
499  ;  Ward  v.  Griswoldville  M.  Co.,  16  kimer  M.  &  H.  Co.  t).  Small,  21  Wend, 
id.  593 ;  Mann  «.  Cooke,  20  id.  178.  On  273 ;  S.  C,  2  Hill,  127  ;  Sagory  «.  Du- 
this  subject  Mr.  Redfield  observes :  bois,  3  Sandf.  Ch.  466  ;  Mann  f>.  Currie, 
**  But  where  the  stock  of  the  company  2  Barb.  294 ;  Ward  «.  Griswold  Manu. 
is  defined  in  ita  character,  and  is  di-  Co.,  16  Conn.  593  ;  Lexington  &  W.  C. 
vided  into  shares  of  a  definite  amount  R.  Co.  v.  Chandler,  13  Mete.  311 ;  Klein 
in  money,  a  subscription  for  shares  is  v.  Alton,  etc.,  R.  Co.,  13  111.  514;  Pal- 
justly  regarded  as  equivalent  to  a  mer  d.  Lawrence,  3  Sandf .  Sup.  Ct.  R. 
promise  to  pay  calls,  as  they  shaU  be  161 ;  Greenville,  etc.,  R.  Co.  9.  Smith, 
legaUy  made,  to  the  amount  of  the  6  Rich.  91 ;  Freeman  v.  Winchester, 
Blares.  This  may  now  be  regarded  as  10  S.  &  M.  577  ;  Selma  R.  «.  Tipton,  5 
settled,  both  in  this  country  and  in  Ala.  787  ;  Troy,  etc.,  R.  Co. «.  Kerr,  17 
England,  and  that  the  power  g^ven  the  Barb.  581. 

company  to  forfeit  and  sell  the  shares.  But  if  the  stockholder  is  only  made 

in  cases  where  the  shareholders  fail  to  liable  after  a  sale  of  stock,  the  statute 

paj  calls,  is  not  an  exclusive,  but  a  must  be  pursued,  and  he  would  only 

comolative  remedy,  unless  the  charter  be  liable  for  a  deficiency  after  the  sale, 

orgenemllawsof  the  state  provide  that  Grays  d.  Tump.  Co.,  4  Rand.    578; 

no  other  remedy  shall  be  resorted  to  Essex  Bridge  Co.  v,  Tuttle,  2  Vt.  393. 

by  the  company."  1  Redf.on  Rail.,  ^  49.  See,  also,  Rensselaer  &  W.  Plank  R. 

See,  also,  Hartford  &  N.  H.  R.  Co.  v.  Co.  «.  Barton,  16  N.  Y.  457. 
Kennedy,  12  Conn.  499 ;  Mann  o.  Cooke, 

*  Small  1^.  Herkimer  Manufg.  Co.,  2  ure,  as  the  successive  defaults  occur, 

N    Y.    330  ;     overruling     Herkimer  until  all  the  defaults  for  payment  of 

Manufg.  Co.  v.  Small,  21  Wend.  273,  calls  occur,  it  loses  its  remedy  by  sale, 

and  2  Bill,   177.    See,  also,  Kennebec  Stokes  v.  Lebanon,    etc.,    R.   Co.,    6 

&  Port.  R.  Co.  u.  Kendall,  31  Me.  470 ;  Humph.   241;    Harlem    Can.    Co.  v. 

Allen  V.  Montgomery  R.  Co.,  11  Ala.  Seixas,  2  HaU,  504;  Delaware  Canal 

437.    If  in  such  cases  the  company  Co.  v,  Sansom,  1  Binn.  70. 
fail  to  exercise  their  power  of  forf eit- 

15 
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Seo.  97.  Ajutessments}  rules  in  relation  to.  —  Assessments,  in  con- 
nection with  corporate  stocks,  is  understood  to  mean  a  rating  by 
the  members  or  the  board  of  directors  of  a  corporation,  by  install- 
ments, of  which  notice  is  usually  required  to  be  given ;  and  after 
such  assessment  and  the  requisite  notice  is  given,  and  the  period 
for  payment  has  passed,  then  an  action  will  lie  for  the  amount  of 
the  subscription  due.  *  Where  the  charter  of  a  railroad  corpora- 
tion contained  a  provision  that  the  capital  stock  should  be  of  not 
less  than  a  certain  number  of  shares,  it  was  held  that  assessments 
laid  before  the  requisite  number  of  shares  had  been  subscribed, 
were  invalid."  '  This  was  in  the  absence,  of  course,  of  any  provis- 
ion authorizing  assessments  where  a  less  amount  was  subscribed. 

Sec.  98.  If  the  power  to  lay  assessments  is  vested  exclusively 
in  the  corporation,  it  cannot  be  delegated  to  the  directors ;  *  but 
if  authority  is  given  to  a  corporation  by  an  act  of  the  legislature, 
to  raise  a  fund  in  addition  to  their  capital  stock  by  assessment 
on  the  stockholders,  the  corporation  may  confer  the  power  on  the 
directors  to  lay  assessments  for  this  purpose.  * 

And  where  the  articles  of  incorporation  of  a  railway  company 
restricted  the  installments  of  stock  that  might  be  called  for  in 
any  one  year,  by  the  board  of  directors,  to  twenty-five  per  centum 
of  the  whole  amount,  and  also  provided  for  a  change  in  the  arti- 
cles by  the  votes  of  the  directors,  and  a  change  was  so  made  in 
compliance  with  the  general  statutes  on  that  subject,  by  which  the 
directors  were  authorized  to  assess  five  per  centum  per  month,  it 
was  held  that  such  change  was  binding  upon  the  stockholders  who 
subscribed  previous  to  such  alteration.  * 

In  this  case  the  supreme  court  of  Iowa  say  :  "  The  charter  of 
the  company,  plaintiff  in  this  case,  provides  that  the  articles  of 
incorporation  are  formed  and  adopted  under  and  in  pursuance  of 
the  forty-third  chapter  of  the  Code  of  Iowa,  (1851)  which  pro- 

*  Spangler  v.  Indiana,  etc.,  R.  Co.,  21  '^Burlington,  etc.,  R.  Co.  o.  White,  5 
ni.  276.  la.  409 ;  South  Bay,  etc.,  Co.  «.  Gray,  30 

*  Oldtown,  etc.,  R.  Co.  v,  Veazie,  39  Me.  547.    But  see,  when  the  charter  is 
Me.  571.  amended  after  subscription,  but  before 

*  Exparte  Henry  Winsor,  8  Story, 411.     completing  the  organization  reducing 
*'  Marlborough  Manuf.  Co.  v.  Smith,    the  number  of  shares  required   to  be 

2  Conn.  579  ;  Middletown,  etc.,  Turnp.     taken   before  organization,  Oldtown, 
Co.  0.  Watson,  1  Rawle,  830.  etc.,  R.  Co.  v,  Veazie,  89  Me.  571. 
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▼id^  for  changes  in  the  charter,  which,  when  recorded  and  pub- 
lished as  the  original  articles  are  required  to  be,  are  valid.  In 
view  of  this  provision  of  the  law  and  the  articles  of  the  charter, 
which  authorizes  changes  to  be  made  by  the  board  of  directors, 
or  by  the  stockholders,  we  do  not  think  the  defendant  can,  with 
justice,  allege  that  his  liability  has  been  increased  or  changed  with- 
out his  consent.  He  consented  to  the  change  being  made,  and 
auUiorized  the  company  to  call  for  payment  of  his  subscription 
stock,  at  the  rate  of  five  per  centum  per  month,  by  becoming  a 
member  of  the  corporation."  * 

Sec.  99.  Under  a  statute  which  authorized  the  directors  of  a 
company  to  require  "  payment  from  subscribers  to  the  capital 
stock,  of  the  sums  subscribed  by  them,  at  such  times  and  in  such 
proportions  and  on  such  conditions  as  they  shall  see  fit,"  it  was 
held  that  the  directors  were  invested  with  full  discretionary 
power  as  to  time  and  manner  of  payment,  and  that  they  might 
require  the  whole  subscription  to  be  paid  at  one  time  or  in  install- 
ments. •  But  a  general  resolution  of  a  railroad  company  forfeit- 
ing stock  for  non-payment  of  installments,  must  declare  to  the 
stockholder  that  they  claim  to  forfeit  his  specific  stock,  or  it  will 
not  be  vaUd. '  And  where  the  capital  stock  is  to  be  paid  at  such 
times  and  in  such  proportions  as  required  by  the  president  and 
directors,  though  the  shareholders  will  be  liable  to  third  persons 
for  their  subscriptions  whether  called  in  or  not,  yet  the  call  being 
an  ancertain  event  forms  a  condition  which,  as  between  the  sub- 
scribers and  the  corporation,  suspends  the  obligation  to  pay  until 
called  in.  * 

Sio.  100.  Where  the  terms  of  the  subscription  required  that 
assessments  should  not  exceed  five  dollars  on  each  share  at  any 
one  time,  it  was  held  that,  if  no  greater  sum  was  payable  at  one 
time,  several  assessments  might  be  voted  at  one  time,  and  that  the 
records  of  the  corporation  are  competent  evidence  to  show  who 
were  the  corporators,  and  number  of  shares  that  had  been  taken 

*  See  flame  doctrine  in  Mowrey  a.  '  Johnson  «.  Albany,  etc.,  R.  Co.,  40 
Indianapolifl,  etc,  R.  Co.,  4  Bias.  78.  How.  Pr.  198. 

•  Haun  V.  Mulberry,  etc.,  R.  Co.,  88  *  Purton  v.  N.  0.,  etc.,  R.  Co.,  3  La. 
Ind.103.  Ann.  10. 
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at  the  time  of  the  one  assessment,  unless  some  proof  be  intro- 
duced to  destroy  their  eflTect.*  So,  where  an  act  of  incorporation 
provided  that  the  members  might  divide  the  capital  stock  into  as 
many  shares  as  they  might  think  proper,  and  by  a  written  agree- 
ment, they  fixed  the  capital  stock  at  $50,000,  and  divided  it  into 
500  shares  of  $100  each,  but  only  138  shares  were  taken,  it  was 
held  that  no  assessment  for  the  general  purposes  of  the  corpora- 
tion could  be  legally  made  until  all  the  shares  were  taken."  And 
if  the  proper  oflicers  of  an  insolvent  corporation  have  neglected 
to  call  in  xmpaid  subscriptions  due  to  the  company  from  solvent 
stockholders,  in  a  proper  proceeding  in  chancery  by  a  judgment 
creditor  of  such  company  against  the  company  and  such  stock- 
holders, the  court  may  decree  payment  by  such  stockholders  to 
such  judgment  creditor,  to  the  extent  of  such  amounts  of  sub- 
scription as  remain  unpaid.* 

Where  the  charter  of  a  railroad  company  provided  that,  if  any 
stockholder  should  omit  for  the  space  of  six  months  to  pay  any 
installments  on  his  shares  which  might  be  called  for,  the  managers 
of  the  company  might  declare  such  shares  forfeited;  and  the 
defendant  paid  two  installments  on  his  shares  when  called  for, 
after  which  the  company  made  a  general  assignment  for  the  bene- 
fit of  its  creditors,  and  a  call  for  a  third  installment  was  made  at 
the  proper  time  by  the  managers  without  the  approval  or  disap- 
proval of  the  assignee,  it  was  held  that  the  managers  had  the 
authority  to  declare  the  defendant's  shares  forfeited  for  the  non- 
payment.* 

Seo.  101.  Notice  of  aMessmenU  or  calls.  —  ]^otice  of  the  assess- 
ment or  call  is  usually  provided  for  by  the  act,  or  articles  of  asso- 
ciation, or  the  by-laws  of  the  corporation,  to  be  given  personally 
or  by  publication  to  delinquent  subscribers  before  proceedings 
can  be  taken  to  recover  the  same  by  suit  at  law,  or  by  forfeiture 
of  shares  or  sums  paid  on  them.  The  mode  and  manner  of  pro- 
ceeding and  the  length  of  notice  is  generally  thus  provided  for, 

'  Penobscot,  etc.,  R.  Co.  v.  Duminer,     N.  H.  543  ;  Coontoocook,  etc,  R.  Co.  ©. 
40  Me.  172.    Bat  a  contrary  doctrine    Barker,  32  id.  863. 
seems  to  be  held  in  Spangler  «.  Indi-        '  Bassett  v,  St.  Albans,  etc.,  R.  Co., 
ana,  etc.,  R.  Co.,  21  lU.  276.  47  Vt.  818. 

•  Littleton  Manuf.  Co.  v.  Parker,  14        *  Germantown,  etc.,  R.  Co.  v.  Pitler, 

60  Pa.  St.  124. 
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and  of  which  provisions  the  stockholders  would  be  bound  to  take 
notice. 

But,  whatever  be  the  requirement  of  the  corporation  in  this 
respect,  it  should  be  strictly  followed  in  order  to  entitle  it  to  the 
remedies  provided  in  case  of  the  neglect  or  de&ult  of  the  sub- 
scriber to  attend  to  the  call,  and  make  the  payment  required ; 
and  especially  when  there  is  authority  in  the  company  to  forfeit 
the  shares.^  But  a  judgment  for  an  installment  on  a  subscription 
was  sustained,  where  it  did  not  appear  that  the  defendant  had 
any  notice  of  a  call  for  the  same,  as  it  did  not  appear  that  the 
charter  required  notice  to  be  given.' 

Sec.  102.  Sufficienoy  o£  —  The  notice,  when  required,  in  case 
of  authority  to  sell  by  virtue  of  a  power  in  the  company  for  that 
purpose,  should  express  the  time  and  place  of  sale,  and  should  be 
reasonably  sufficient  in  the  absence  of  provisions  as  to  the  length 
of  notice,  for  the  purposes  for  which  it  is  required  or  intended. 
Thus,  it  was  held,  in  Massachusetts,  that  a  notice  that  shares  in  a 
railroad  company  would  be  sold  for  non-payment  of  assessments 
on  a  day  fixed,  and  by  an  auctioneer  named,  who  was  and  long  had 
been  an  auctioneer  in  the  place  at  which  the  notice  bore  date,  was 
held  to  be  insufficient,  as  it  did  not  express  the  place  of  sale ;  and 
three  days'  notice  of  the  time  and  place  of  sale  was  held  to  be 
unreasonably  short,  and,  therefore,  insufficient,  where  the  owner 
resided  at  a  distance.* 

*  Cornwall  G.  C.  M.  Co.  v,  Bennett,  5  road  Co.,  80  id.  650.    The  manner  pre- 

H.  k  N.  428 ;  S.  C,  6  Jar.  (N.  S.)  589 ;  scribed  for  giving  notice  has  been,  in 

Anglo-Oklifomia  G.  M.  Co.  «.  Lewis,  6  some  cases,  considered  as    directory 

H.  &  N.    174;  S.    C,  6  Jar.   (N.    S.)  only ;  and  it  has  been  held  that  notice 

1876;  1  Redf.  on  RaU.,  §  497  ;  Ang.  &  may  be  given  in  a  different  manner,  if 

Am.  on  Corp.  517  et  sea.,  and  notes.  the  sabscriber  can  sustain   no  injury 

^  Wilson  9.  Mills  Valley  R.  Co.,  88  thereby;  as  for  instance,  a  personal 
6a.  466.  If  installments  are  regular-  notice  to  the  subscriber,  where  one  by 
ly  assessed  in  accordance  with  the  publication  is  prescribed.  See  Lex- 
terms  provided  in  the  subscription,  no  Ington  R.  Co.  v.  Chandler,  13  Mete.  811; 
notice  of  the  assessment,  or  of  time  Mississippi  R.  Co.  v.  Gaster,  20  Ark. 
and  place  of  payment  of  the  same,  is  455.  But  see  Lewey's  Island  R.  Co. 
required.  See  Lake  Ontario  R.  Co.  d,  v.  Bolton,  48  Me.  451 ;  Rutland  R.  Co. 
Mason,  16  N.  Y.  451 ;  Smith  v,  Indi-  v.  Thrall,  85  Vt.  547.  Where  the 
ana,  etc,  R.  Co.,  12  Ind.  61 ;  Eakright  fundamental  law  prescribes  a  certain 
«.  Logansport,  etc.,  R.  Co.,  18  id.  4^4 ;  length  of  notice  before  suit  can  be 
New  Albany  R.  Co. «.  McCormick,  10  brought,  such  notice  must  be  given. 
id.  499 ;  Breedlove  v.  Martinsville   R.  Id. 

Co.,  12  id.  114 ;  Eppes  v.  Mississippi,  '  Lexington    R.    Co.    v.  Staples,   6 

etc,  R.  Co.,  86  Al^  83 ;  Smith  o.  Plank-  Gray,  520. 
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Where  a  by-law  of  a  corporation  provided  for  a  notice  to  be 
given  of  sales  of  shares  for  non-payment  of  assessments^  by  adver- 
tisement, designating  the  time  and  place  thereof  and  the  shares  to 
be  sold,  it  was  held  that  any  description  sufficing  to  show  clearly 
what  shares  were  intended  to  be  subject  of  sale,  was  sufficient ;  * 
and  where  a  charter  provided  that  for  non-payment  of  assessments 
"  the  directors  may  order  the  treasurer  to  sell  such  shares  at  auc- 
tion, *  *  *  and  the  delinquent  subscriber  shall  be  held 
accountable  for  the  balance,  if  the  shares  sell  for  less  than  the 
assessments,''  and  the  directors  voted  that  the  president  and 
treasurer  be  a  committee  to  coUect  arrearages,  and  enforce  such 
collections  by  sales  or  otherwise,  it  was  held  that  a  sale  under  this 
vote  was  void ;  that  the  directors  could  not  delegate  the  power  of 
ordinary  sales  to  a  committee ;  and  that  the  order  to  the  treasurer 
must  be  absolute  and  not  in  the  alternative.* 

And  when  the  charter  authorizing  a  sale  of  the  stock  of  delin- 
quent subscribers  required  notice  of  the  assessment  to  be  given 
thirty  days  before  the  order  of  the  directors  for  the  sale  of  the 
shares,  and  that  the  treasurer  should  give  to  the  subscriber  the 
notice  in  hand  signed  by  the  treasurer,  or  by  a  director  on  his 
behalf,  it  was  held  that  a  notice  of  the  assessment  thirty  days 
before  the  sale,  or  a  notice  to  the  subscriber  in  hand  not  signed 
by  the  treasurer  or  a  director,  was  insufficient.* 

But,  when  an  act  of  incorporation  requires  that  the  place  of 
payments  of  stock  shall  be  designated  in  the  notice  requiring 
payment,  a  notice  requiring  payment  to  be  made  to  a  certain  per- 
son residing  in  a  certain  city  is  prima  fade  a  compliance  with 
the  statute.*  And  notice  to  pay  installments  of  a  subscription  to 
the  treasurer  of  a  company  implies  that  it  should  be  made  to 
him  at  his  office,  and  is  a  sufficient  designation  of  the  place  of 
payment.* 

^  York,  etc.,  R  Co.  ©.Pratt,  40  Me.  447.  call,  will  only  give  it  effect  from   the 

*  York,  etc.,  R  Qo.  'O.  Ritchie,  40  Me.  date  of  the  ratification."    1   Redf.  on 

425.  RaU.,  §  49,  par.  8.    See,  also,  id..  §  49, 

"  The  proceedings   in   making  the  par.  10, 11. 

calls  must  have  been  substantially  in  '  Id.  Lewey's,  etc.,  R.  Co.  v,  Bolton, 

conformity  with  the  charter  and  by-  48  Me.  451. 

laws  of  the  company  and  the  general  ^  Troy,  etc.,  R.  Co.  v.  McCheBney,21 

laws  of  the  state  at  the  time  of  making  Wend.  296. 

the  same.     Any  subsequent  ratifica-  *  Muskingum,  etc.,  Co.  v.  Ward,  13 

tion  by  the  directors,  of  an  informal  Ohio,  120. 
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Sec.  103.  Rights  of  stockholders  to  dividends. — ^It  will  be  manifest 

that  the  stockholder  must  have  various  rights  growing  out  of  the 
relation  which  he  sustains  to  the  corporation,  which  we  wiU  con- 
sider in  this  connection.  The  most  important  of  these,  and  usu- 
ally the  sole  object  of  the  relation,  is  the  right  to  share  in  the 
profits  of  the  association  in  the  proportion  which  the  stock  he 
owns  bears  to  the  whole  capital  stock  used  in  the  enterprise  for 
which  the  corporation  was  organized. 

Among  the  regulations  which  may  be  made  by  the  corporators 
is  that  relating  to  dividends  on  the  shares  of  capital  stock  invested 
and  held  by  the  stockholders.  Dividends  are  usually  declared  by 
the  proper  officers  of  the  corporation  periodically,  as  required  by 
its  by-laws;  and  thereupon  the  holders  of  the  shares  become 
entitled  to  the  amount  so  declared  as  their  share  of  the  profits.^ 

But  the  stockholders  have  no  claim  to  a  dividend  until  it  is 
declared.  Until  that  time  the  profits  belong  to  the  corporation 
precisely  the  same  as  any  other  property  which  the  corporation 
may  own.'  And  when  the  dividend  is  declared  and  distribution 
ordered  of  the  profit  fund,  whether  in  whole  or  in  part,  it  shoidd 
be  distributed  between  those  who  at  the  time  were  owners  of  the 
stock,  and  in  proportion  to  the  shares  owned  by  them.*  The 
company  is  bound  to  pay  the  dividends  which  may  be  declared  to 
the  true  owners  only  ;  *  and  these  are  usually  determined  by  an 
inspection  of  the  proper  books  of  the  company.* 

^  The  directors  of  a  corporation  have  Columbia    Oil    Co.,    51    Pa.    St.    74; 

aathority  to  declare  dividends  and  to  Wiltbank*8  Appeal,  64  id.  256;  St.  John 

fix  the  time  and   place  of  payment,  v.  Erie  H.  Co.,  10  Blatchf .  271 :  Brad- 

with  such  limitations   as  reason  and  ley  t.  Holdsworth,  3  M.  &  W.  422. 

good  faith  may  require.     King  v.  Pat-  '  Goodwin  «.   Hardy,   67   Me.   143  ; 

erson,  etc.,  R.  Co.,  29  N.  J.  L.  82.    But  March  c.  Eastern  R.  Co.,  43  N.  H.  515  ; 

the  acceptance  of    a  dividend  by   a  Gifford  v.   Thompson,  115  Mass.  478. 

stockholder  is  no  ratification  of  ille-  The  unpaid  dividends  are  assets  and 

gal  conduct   of   directors   in   relation  liable  for  the  debts  of   the  company, 

thereto.  Hilles  «.  Parish,  14  N.  J.  Eq.  Curry  v.  Woodward,  44  Ala.  805  ;  Hill 

^.    A  corporation  is  liable  to  one  of  d.  Newichawanick  Co.,  48  How.  Pr.  427: 

its  stockholders  to  whom  it    fails  to  Coleman  t?.  Columbia,  etc.,  R.  Co.,  51 

distribute  his  proper  quota  of  a  divi-  Pa.   St.   74.     See,  also,  post,  §§   107, 

dend  which  has  been  declared.     Jack-  401,  et  seq. 

eon  «.  Newark,   etc..    Plank  R.  Co.,  *  Southwestern,  etc.,  R.  Co.  tJ.  Thoma- 

31  N.  J.  L.  277.     See,  also,  post,  §  107.  son,  40  Ga.  408. 

*  If  the  corporation  uses  its  surplus  *  Jones  v.  Terre  Haute,  etc.,  R.  Co., 

to  bar  up  some  of  its  own  stock,  the  17  How.  Pr.  529  ;  compare,  Currie  v. 

stockholders  have   no  right  to  claim  White,  37  id.  330 ;  6  Abb.  Pr.  (N.  S.) 

this  pro  rata,  until  it  is  ordered  to  be  352 ;  Bank  of  (Jtica  v.  Smalley,  2  Cow. 

divided   among   them.      Coleman    «.  770. 
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It  has  been  held  that  dividends  are  to  be  considered  paid  to 
the  stockholders,  when  they  have  received  credit  on  their  stock 
notes  in  the  possession  of  the  company/  And  a  declaration  of  a 
dividend  by  a  corporation  on  a  part  of  its  capital  stock  raises  a 
presumption  that  the  same  is  declared  on  all,  and  it  has  been  held 
that  this  presumption  was  sufficient  basis  for  a  tax,  and  that  for 
the  purposes  of  taxation  it  might  be  assumed  that  the  same  divi- 
dend had  been  declared  on  all  the  stock/  But  a  shareholder  has 
no  legal  right  to  the  profits  of  his  shares  until  a  division  is  made, 
and  a  contract  by  him  in  reference  to  dividends  and  profits  upon 
his  stock  includes  only  dividends  or  profits  ascertained  and  de- 
clared by  the  company  and  allotted  to  him,  and  not  profits  to  be 
ascertained  by  third  persons  or  courts  of  justice,  upon  investiga- 
tion of  the  accounts  and  transactions  of  the  company.* 

Seo.  104.  The  general  rule  is,  that  the  purchaser  of  stock  has 
a  right  to  receive  all  dividends  subsequently  declared,  without 
reference  to  the  time  they  were  earned.*  And  dividends  divisible 
among  the  shareholder  must  be  considered  as  their  property, 
and  cannot  be  applied  by  the  directors  to  any  purpose  not  pro- 
vided for  by  the  act  or  articles  of  incorporation,  without  the  con- 
sent of  the  shareholders.* 

And  if  one  sells  stock  to  another,  and  is  unable  to  have  the 
transfer  registered  in  consequence  of  a  failure  of  the  corporation, 
and  he,  therefore,  remains  the  registered  owner,  he  is  entitled  to 
recover  of  the  vendee  any  assessments  he  may  have  been  obliged 
to  pay  on  the  stock,  after  the  assignment.' 

^  Citizens,  etc.,  Ins.  Co.  v.  Lott,  45  poration  for  its  refusal  to  pay  them, 

Ala.  185.  see    Bates    v,   Androscoggin,   etc.,  R. 

*  Atlantic,  etc.,  Tel.  Co.  fj.  Common-  Co.,  49  Me.   491;  State  v.   Baltimore, 

wealth,    3  Brewst.   (Pa.)    366.      See,  etc.,  R.  Co.,  6  Gill,  363;  Bank  of  Com- 

also,  as  to  the  proper  basis  of  taxation  merce  d.  Dalrymple,  16  Md.  17 ;   Moss' 

of  stock,  Boston,  etc.,  R.  Go.  v.  Com-  Appeal,  43  Pa.  St.  23. 

mon wealth,  100  Mass.  399.  *  March  t>.  Eastern  R.  Co..  43  N.  H. 

8  Goodwin  v.   Hardy,  57   Me.   143  ;  515 ;  Foote,  appellant,  22  Pick.    299 ; 

Minot  V.  Paine,  99  Mass.  101 ;  Curry  Granger    «.    Bassett,    98    Mass.   462 ; 

V.    Woodward,    44    Ala.    305 ;  Phelps  Goodwin  v.  Hardy,  57  Me.  143 ;  Gif- 

V.    Farmers*  Bank,    26     Conn.    269;  fordid.  Thompson,  115  Mass.  478. 

Hyatt  «.  Allen,  56  N.   Y.    553  (1874),  *  March  t).  Eastern  R.  Co.,*ttpra. 

See,  also.  Spear  ©.Hart,  3  Robt.  (N.  T.)  *Grissell  v.  Bristowe,  L.  R.,  3  O.  P. 

420.     As  to  the  right  of  stockholders  112;  Coles  v.  Bristowe,  L.   R.,  6   Eq 

to  dividends ;  their  amount,  how  pay-  149;    L.   R,  4  Ch.  3;  Hodgkinson    v. 

able ;  and  the  remedy  against  the  cor-  felly,  L.  R.,  6  Eq.  496  ;  Hawkins  v. 
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In  Felation  to  dividends  it  has  been  affirmed  that  they  are  pay- 
able oat  of  profits,  and  that  it  is  not  necessary  that  all  outstand- 
ing liabilities  should  be  paid  off  before  they  are  declared  and  paid 
to  the  respective  shareholders.*  But  this  proposition  should  at 
least  be  given  with  this  qualiiication,  viz.:  that  the  corporation 
is  solvent.  For,  according  to  principles  of  justice  in  such  cases, 
if  the  corporation  is  insolvent,  the  creditors  would  have  an  un- 
doubted right  to  insist  that  the  profits  should  first  be  applied  to  the 
satisfaction  of  their  claims.'  And  it  has  been  held  that  the 
directors  may  retain  the  profits  and  invest  the  same  in  improve- 
ments ;  and,  in  lieu  of  the  dividends  which  the  stockholders  would 
otherwise  be  entitled  to,  issue  shares  of  stock,  where  the  law  or 
the  constating  instruments  authorize  them  to  increase  the  capital 
stock  for  any  purpose.  And  such  action,  it  has  been  held,  would 
afford  no  ground  for  an  injunction  to  restrain  them.' 

In  St.  John  V.  £!rie  H.  H.  Co.*  the  court  say :  "  Net  earnings 
are  properly  the  gross  receipts,  less  the  expenses  of  operating  the 
road,  or  other  business  of  the  corporation.  Interest  on  debts  is 
paid  out  of  what  thus  remains,  that  is,  out  of  the  net  earnings. 
Many  odier  liabilities  are  paid  out  of  the  net  earnings.  When  all 
liabilities  are  paid,  either  out  of  the  gross  receipts  or  out  of  the 
net  earnings,  the  remainder  is  the  profit  of  the  shareholders,  to 
go  toward  dividends,  which,  in  that  way,  are  paid  out  of  the  net 
earnings." ' 

A  recent  case,  in  the  court  of  appeals  in  New  York,  will  serve 
to  illustrate  the  legal  rights  in  such  cases.  A  stockholder  brought 
a  gait  against  a  corporation,  to  compel  it  to  declare  a  dividend. 

Maltby,  id.  505 ;  Crase  v,  Paine,  id.    6.  809 ;  Shepherd  v.  Gillespie,  L.  R., 
641 ;  CastellBn  v.  HobBon,  L.R.,  10  Eq.     3  Ch.  764. 
47 ;  Bowering  v.  Shepherd,  L.  R.,  6  Q. 

'Green's  Brice's  Ultra  Vires,  180.  Barp's  Appeal.  28  Pa.  St.  868;   Wilt- 

*  Scott  V,  Eagle  Ins.  Co.,  7  Paij^e,  bank's  Appeal,  64  id.  256.    A  dividend 

IdS;  Elames  v.  Rochester,  etc.,  R.  So.,  is  a  debt  that  is  payable  only  in  legal 

4  Abb.  Pr.  (N.  8.)  107.  tender  currency.    Ehle  «.  Chittenango 

*HoweU  V.  Chicago  &  N.  W.  R.  Co.,  Bank,  24  N.  Y.  548.     But  see  Scott  v, 

51  Barb.    878;  Atkins   v.  Albree.   12  Central,  etc.,  R.  Co.,  52  Barb.  45. 

Alien,  859 :  Minot  v.  Paine,  99  Mass.  *  10  Blatchf .  271 ;  affirmed  in  the  Sup. 

101 ;  Boston,  etc    R.  Co.  v.  Common-  Ct.  of  the  United  States,  in  22  Wall. 

wealth,  100  id.  899  ;  Daland  v.  WU-  146. 

liams,  101    id.    571 ;   Leland  v.  Hay-  *  See,  also,  opinion  of  Bronson,  J., 

den,  102  id.  542 ;  Rand  v.  HubbeU,  115  in  People  v.  Supervisors,  4  fiiU,  20  ; 

id.  461 ;  Gifford  v,  Thompson,  id.  478 ;  S.  C.  on  appeal,  7  id.  504. 

16 
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The  facts  were  as  follows :  The  corporation  had  on  hand,  on  de- 
posit and  securities,  $36,000.  Its  floating  debt  was  $1,000,  and 
the  funded  debt  payable  in  seventeen  years  at  6  per  centum  was 
$75,000.  The  yearly  current  expenses,  including  interest  on  the 
funded  debt,  was  about  $10,000,  and  the  corporation  had  no 
immediate  need  of  the  surplus  on  hand,  or  of  its  earnings,  except 
to  pay  the  current  expenses.  The  court  observed :  "  The  property 
of  every  corporation,  including  all  its  earnings  and  profits,  belongs, 
primarily,  to  such  corporation,  exclusively,  and  not  to  its  stock- 
holders, individually  or  collectively.  They  have  a  certain  claim, 
it  is  true,  but  their  claims  are  always  subordinate  to  the  claims  of 
creditors,  and  the  latter  approach  much  nearer  to  the  condition  of 
ownership  than  the  former.  No  stockholder  can  entitle  himself 
to  any  dividend,  or  to  any  portion  of  the  capital  stock,  until  all 
debts  are  paid.  The  funds  on  hand,  which  the  plaintiff  asks  to 
have  divided  and  distributed  among  the  stockholders,  are  only 
about  half  suflScient  to  pay  the  indebtedness  of  the  defendant.  It 
is  of  no  sort  of  consequence,  in  a  legal  point  of  view,  that  the 
debt  is  not  yet  due,  and  has  a  number  of  years  to  run  before  it 
matures.  The  creditors  still  have  the  better  right  to  the  funds, 
which  the  defendant  holds  for  them  in  trust.  The  court  cannot 
undertake  to  say,  judicially,  that  the  future  business  of  the  corpo- 
ration win  be  prosperous,  nor  has  it  any  right  to  postpone  the 
rights  and  claims  of  creditors  to  future  earnings  and  accumula- 
tions, even  if  it  could  be  certain  they  would  accrue.  The  board 
of  directors,  in  their  discretion  and  in  view  of  all  the  facts  within 
their  knowledge,  might  do  this,  but  no  court,  I  apprehend,  would 
ever  undertake  to  deal  in  such  a  manner  with  the  funds  of  the 
corporation  which  was  indebted  to  an  amount  at  least  double  the 
fund  sought  to  be  distributed.  *  *  *  The  corporation  does 
not  stand  in  any  fiduciary  relation  to  its  stockholders.  *  *  * 
The  stockholders  are  in  no  sense  creditors  of  the  corporation,  nor 
are  they  in  the  situation  of  partners.  They  are  constituent  parts 
of  the  corporate  body.  In  a  general  sense,  a  corporation  may  be 
regarded  as  the  trustees  of  its  creditors,  but  not  of  its  stockholders. 
The  action  has,  therefore,  no  foundation  of  a  trust  to  support  it."  * 

*  EarneB  v.  Rochester,  etc.,  R.  Co.,  4    33  N.  Y.  238.   See,  also,  People  v.  Com- 
Abb.  Pr.  (N.  S.)  107 ;  Utica v.  Churchill,    miaflionera,  35  id.  423 ;    S.  C,  4  WaU . 
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Sec.  106.  When  a  dividend  is  declared*  it  becomes  a  debt  due 
from  the  corporation  to  the  individaal  stockholder,  and  if  the  cor- 
poration deposit  the  money  with  a  bank  for  the  benefit  of  the 
stockholder,  it  does  not  thereby  release  itself  from  Hability  to  the 
stockholder,  in  case  of  a  failure  of  the  banking  company  to  pay 
the  same.'  A  stockholder,  in  a  moneyed  corporation,  has  a  per- 
fect ownership  over  his  stock,  and  may,  as  we  have  seen,  sell  and 
transfer  the  same  to  whom  it  pleases,  and  the  corporation  has  no 
right  to  restrain  him  in  so  doing.  Such  stock  entitles  the  owner 
to  his  proportion  of  the  dividends,  which  may  be  from  time  to 
time  declared ; '  and  a  devise  of  the  dividends,  without  qualifi- 
cation, hafi  been  held  to  cany  with  it  the  stocks  themselves.* 

But  an  agreement  by  a  corporation  to  pay  annual  dividends  to 
preferred  stockholders,  without  reference  to  its  ability  to  pay  them 
from  its  earnings,  is  opposed  to  public  policy  and  void.^ 

8bo.  107.  A  Btookhdlder  may  sua  for  hi«  divld«adB.  — When  a  divi- 
dend is  declared  it  thereupon  becomes  the  individual  property  of 
the  stockholder,  and  he  is  entitled  to  receive  the  same  on  demand 
of  the  proper  agent.  In  such  a  case  the  dividend  is  considered 
as  a  severance  of  so  much  as  belongs  to  each  stockholder  from  the 
common  fund  of  the  corporation,  and  is  thereafter  held  in  trust 
by  the  company  for  them,  and  cannot  be  appropriated^to  other 
purposes.  It  is  a  debt  due  from  the  time  it  is  set  apart  to  the 
Btockholder,  and  if  not  paid  on  demand  he  may  maintain  an 
action  therefor.* 

244 :  WatennaH  d.  Troy,etc.,  R.  Co.,  «.  Detroit,  etc.,  R.  Co.,  8  Mich.  100 ; 
8  Gray,  483  ;  Canninffhamt).  Vermont,  City  of  Ohio  «.  Cleveland,  etc.,  R.  Co., 
etc.,  R.  Co.,  12  id.  411 ;  McLaughlin    6  Ohio  St.  489. 

J  King  «.  Pateraon  R.  Co.,  5  Dutch,  etc.,  R.  Co..  29  Barb.  353  ;  S.  C,  57  N. 

82, 504.  Y.  196  ;  Howell  ©.  Chicago,  etc.,  R.  Co., 

'BTightwell«.MalloTy,10Yerg.l96;  51  Barb.  378:  Granger  c.  Bassett,  98 

State  t.  Franklin  Bank,  10  Ohio,  90.  Mass.  462 ;  Stoddard  t>.  Shetucket,  etc.. 

But  a  Btopkholder  must  prove  a  de-  Co. ,  34  Conn.  542 ;  King  lo.  Paterson, 

mand  before  he  can  maintain  an  action  etc.,  R.  Co.,  5  Dutch.  82 ;  S.  C,  id.  504 ; 

for  a  dividend.     Scott  v.  Central,  etc.,  Jackson  v, .  Plank    R.  Co.,  2  Vroom, 

R.  Co.,  52  Barb.  45.  277;     Philadelphia,    etc.,    R.    Co.    v. 

«  Collier  v.  Collier,  3  Ohio  St.  874.  Cowell,  28  Pa.  St.  329 ;  Marine  Bank  t>. 

«  Lockhart  d.  Van  Alstyne,  31  Mich.  Biays,  4  H.  &  J.  338  ;   State  «.  Balti- 

76.    See,  also,  St.  John  «.  Erie  R.  Co.,  more,  etc.,  R.  Co.,  6  Gill,  363  ;  City 

10  BUtchf.  271.  of    Ohio    «.   Cleveland,    etc.,   R.   Co., 

^  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  6  Ohio  St.  489 ;  Le  Roy  v.  Globe  Ins. 

Carpenter  «.  New  York,  etc.,  R.  Co.,  5  Co.,  2  Edw.  Ch.  657. 
Abb.  Pr.  277 ;  Jones  t?.  Terre  Haute, 
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Seo.  108.  Income  on  stook  in  trust  —  If  shares  of  a  capital  stock 
of  a  corporation  are  held  as  a  fund  in  trust  to  pay  the  income  to 
a  person  until  his  death,  and  then  convey  the  capital  to  another, 
the  regular  dividends  declared  and  paid  would  of  course  consti- 
tute income  to  which  the  trustee,  for  the  benefit  of  the  ce^ui 
qtce  tntst,  would  be  entitled,  and  also  any  dividends  on  shares  of 
additional  stock  distributed  as  part  of  the  net  earnings  of  the 
corporation.  But  he  would  not  be  authorized  to  treat  the  addi- 
tional stock  itself  as  income,  for  the  benefit  of  his  cestui  que 
Vrust,^  A  fund  bequeathed  in  trust  to  pay  the  income  to  one  un- 
til his  death,  and  then  the  capital  to  another,  included  shares  in 
the  stock  of  a  railroad  corporation.  This  corporation,  out  of  its 
net  earnings  accumulated  during  the  term  of  the  trust,  bought  in 
the  market  part  of  its  own  stock,  invested  other  earnings  to  an 
amount  equal  to  twenty  per  centum  of  the  par  value  of  the  resi- 
due of  its  stock  in  property,  a  large  portion  of  which  was  not  re- 
quired for  the  use  and  improvement  of  the  railroad,  and  voted  to 
create  a  number  of  new  shares  of  the  same  par  value,  to  be 
issued  and  disposed  of  as  the  directors  should  deem  proper.  The 
directors  then  voted  to  offer  to  the  individual  stockholders  the 
right  to  take  part  of  the  new  stock  at  par,  in  the  proportion  of 
twenty  per  cent  of  new  shares  for  each  old  share  held  by  the 
taker,  and  that  if  any  individual  stockholder  should  not  avail 
himself  of  his  right  in  this  respect,  they  would  dispose  of  it  as 
they  might  see  fit ;  and  at  the  same  time  they  declared  a  dividend 
of  forty  per  centum  on  the  old  shares  held  by  the  individual 
stockholders,  payable,  "  twenty  per  cent  in  the  shares  of  the  com- 
pany which  were  purchased  and  held  by  this  corporation  in  its 
corporate  capacity,  and  twenty  per  cent  in  cash,  derivable  from 
the  shares  which  the  stockholders  entitled  to  this  dividend  shall 
respectively  pay  for  the  new  stock  taken  by  them,  under  the  terms 
of  the  preceding  vote."  On  these  facts  the  question  presented  to 
the  supreme  court  of  Massachusetts  was,  what  part  of  the  avails 
of  the  stock  was  income  to  which  the  tenant  for  life  was  entitled, 
and  what  part,  if  any,  belonged  to  the  trust  fund.  The  court 
held,  that  of  the  avails  of  the  dividend  to  the  trustee,  so  much  as 
was  derived  from  the  first  twenty  per  cent  was  payable  as  income 

1  Minot  V.  Paine,  99  Mass.  101. 
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to  the  life  tenant,  and  bo  much  as  was  derived  from  the  second 
twenty  per  cent  accrued  to  the  capital  of  the  trust  fund/ 

Seo.  109.  Money  in  the  hands  of  the  directors  may  be  income 
to  the  corporation,  but  it  cannot  be  considered  income  to  the  sub- 
scribers until  a  dividend  is  made. 

I  Thus,  where  the  company  invests  in  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any  other  permanent  improvement 
for  enlarging  or  carrying  on  their  legitimate  business,  it  does  not 
become  income  to  the  shareholders,  but  it  is  accretion  to  the  cap- 
ital ;  and  it  is  the  same  whether  they  increase  the  shares  or  the 
par  value  of  the  shares,  or  leave  the  shares  unaltered. 

And  if  the  number  of  shares  is  increased  for  purposes  merely 
speculative,  it  is  an  increase  of  capital  stock  and  not  of  income, 
and  it  has  been  suggested  that  it  would  be  practically  unwise  for 
courts  to  go  behind  the  action  of  the  company  and  attempt  to  as- 
certain how  they  came  by  the  funds  out  of  which  they  declare 
either  their  cash  or  their  stock  dividends.* 

The  right  to  take  new  shares  on  increase  of  the  capital  stock 
is  a  benefit  or  interest  which  attaches  to  the  stock,  and  is  not 
usually  considered  as  income  derived  from  the  prosecution  of  the 
corporate  business,  but  inherent  in  the  shares ;  and  it  is  important 
to  understand  this  principle,  as  we  have  seen  in  cases  where  stock 
is  left  in  trust  to  pay  the  income  for  life  with  one  person  with 
remai^jder  of  the  principal  to  another.' 

If  a  stock  dividend  under  such  circumstances  is  declared,  the 
trustee  would  take  it  as  capital  for  the  remainderman,  and  not 
as  income  for  the  benefit  of  the  life  estate,  although  it  is  the  result 
of  the  net  earnings  of  the  corporation.* 

Seo.  110.  Right  to  mU  and  assign  sharM.  —  The  capital  Stock  of 
an  incorporated  company  is  personal  property ;  but  the  certificate 
of  shares  thereof,  or  other  evidence  of  ownership  or  title,  has  none 

>  Leland  v.  Hayden,  102  Mass.  543  ^Minot  v.  Paine,  99  Mass.  101.    S^e, 

(1869).    See,  also,  Wiltbank's  Appeal,  also,  Daland  v.  Williams,  101  id.  571 ; 

64  Pa.  St.  256.  Leland  v,  Hayden,  102  id.  642 ;  Heard 

•  Boston,  etc.,  R.  Co.  v.  Common-  «.  Eldredge,  109  id.  258;  RandD.  Hub- 
wealth,  100  Mass.  899.  bell,  115  id.  461 ;  Gifford  v.  Thompson, 

3  Atkins  V.  Albree,  12  Allen,  359.  id.  478. 
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of  the  qualities  of  negotiable  or  commercial  paper/  The  owner 
may  sell  and  assign  such  shares  like  any  other  personal  property. 
The  right  of  alienation  is  an  incident  of  such  property,  as  well  as 
any  other,  and  a  by-law  of  the  corporation  prohibiting  alienation, 
or  placing  restraints  thereon,  is  void.* 

But  the  purchaser  or  assignee  of  shares  of  such  capital  stock 
acquires  no  better  right  or  title  than  the  seller  or  assignor  had, 
and  takes  it  subject  to  the  equitable  and  legal  rights  of  the  cor- 
poration, and  of  previous  innocent  bona  fide  purchasers.  If  the 
rightful  owner  has  invested  another  with  the  usual  evidence  of 
title,  or  an  apparent  authority  to  dispose  of  the  stock,  he  will  be 
estopped  from  making  any  claim  against  an  innocent  purchaser 
dealing  upon  the  faith  of  such  apparent  ownership  or  right  of  dis- 
position.' And  to  entitle  a  party  to  the  character  of  a  hona  fide 
purchaser,  without  notice  of  a  prior  right  or  equity,  he  must  not 
only  have  obtained  the  legal  right  to  the  shares,  but  he  must  have 
paid  the  purchase-money,  or  some  part  thereof,  or  have  parted 
with  value  on  the  faith  of  the  purchase,  before  notice  of  such  prior 
right  or  equity ;  and  the  mere  giving  of  security  to  pay  the  pur- 
chase-money is  not  of  itself  sufficient  to  entitle  the  purchaser  to 
protection.*  A  delivery  of  stock  as  collateral  security  for  an  in- 
debtedness, with  the  usual  power  of  attorney  indorsed  thereon, 
and  signed  by  the  owner  in  blank,  transfers  all  the  owner's  title, 
both  legal  and  equitable,  subject  only  to  the  liens  or  claims  of  the 

*  Weaver  9.   Barden,  8  Lans.  838.  the  corporation,  is  TaUd,  although  in- 

See,  also,  Shaw  v.  Spencer,  100  Mass.  consistent  with  the  general  law  of  the 

882.  state  governing  general  transfer  of 

'  Moore  t>.  Bank  of  Commerce,  52  Mo.  property  ;  and  in  case  of  a  sale  of 
877.  Stock  in  an  incorporated  com-  shares  of  stock  under  execution,  the 
panv  is  property  within  the  meaning  purchaser  cannot  recover  the  shares  or 
of  Civil  Code  of  Kentucky.  Field  9.  their  value,  where  such  a  by-law  ex- 
Montmollin,  5  Bush,  455.  ijid  a  by-law,  ists,  until  such  indebtedness  be  satis- 
which  imposes  restraints  on,  or  unrea-  fied.  Mechanics'  Bank  0.  Merchants' 
Bonable  impediments  to  alienation  or  Bank,  45  Mo.  513. 
the  transfer  of  stock,  unless  the  power  'Weaver  «.  Barden,  49  N.  Y.  286. 
so  to  do  has  been  conferred  by  the  fun-  If  a  hona  fide  assignee  of  bank  stock 
damental  law  of  its  institution,  would  has  a  valid  transfer  thereof  on  the 
be  void.  Sargeant  9.  Franklin  Ins.  books  of  the  bank,  and  takes  the  same 
Co.,  8  Pick.  90 ;  Quiner  9»  Marblehead  without  any  notice  of  previous  assign- 
Ins.  Co. ,  10  Mass.  476 ;  A.ng.  &  Am.  on  ment  of  the  stock  not  entered  on  the 
Corp.,  §  567.  See,  also.  Robinson  0.  transfer  book,  he  has  a  prior  and  bet- 
Chartered  Bank,  L.  R. ,  Eq.  32.  But  in  ter  right  than  the  previous  assignee. 
Missouri  it  has  recently  l^en  held  that  Cady  9.  Potter,  55  Barb.  463. 
a  by-law  forbidding  the  transfer  of  ^  Id.  See,  also,  Merchants'  Bank  o. 
stock,  when  the  owner  is  indebted  to  N.  Y.  B.  Co.,  8  Kern.  627. 
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corporation,  and  only  the  holder  of  the  certificate,  with  power  to 
transfer,  can  cause  a  transfer  on  the  books  of  the  company.* 

Sec.  111.  Although  certificates  of  shares  do  not  possess  the 
ordinary  qualities  of  commercial  contracts  or  negotiable  obliga- 
tions, and  assignments  of  them  may  be  subject  to  all  legal  and 
equitable  claims  of  the  company,  yet  every  reasonable  facility  is 
nsnaUy  offered  for  the  transfer  of  them  from  one  to  another. 
But,  for  the  protection  of  the  owner  and  the  corporation,  and  to 
afford  the  latter  knowledge  which  it  may  need  in  giving  the 
required  notice  to  members  for  certain  purposes,  it  is  usually  pro- 
vided that  transfers  of  stock  shall  only  be  made  on  a  book  kept 
for  that  purpose  in  the  office  of  the  company,  and  under  the  care 
of  some  officer  or  agent  appointed  for  that  purpose,  and  the  cor- 
poration may  be  responsible  on  general  principles  for  any  negli- 
gence or  misconduct  on  the  part  of  such  agent  in  performing  such 
duty,  whereby  injury  results  to  others.  A  trust  is  thus  imposed 
upon  the  corporation,  and  if  for  a  failure  to  perform  its  duty  a 
stockholder  is  injured,  it  is  responsible.' 

Thus,  where  one  having  a  certificate  of  shares  of  stock  in  a  rail- 
road company  duly  assigned  them  to  another,  and  afterward,  on 
application  by  the  assignor  and  the  presentation  to  the  company 
of  an  affidavit  that  he  had  lost  his  certificate,  procured  the  issue 
of  a  new  certificate  in  its  stead  jipon  giving  a  bond  "  to  save  the 
company  harmless  from  all  loss  by  reason  of  said  second  issue 
and  from  any  liability  on  account  of  *  *  the  stock  described 
in  said  affidavit ;"  and  the  company  afterward  refused  to  allow 
any  transfer  of  the  stock  on  its  books  when  requested  by  the 
holder  of  the  original  certificates,  and  the  stock,  of  the  value  of 
seven  himdred  dollars,  depreciated  so  that  it  became  worthless, 
in  an  action  therefor  against  the  company  and  the  assignor  it  was 
held  that  an  action  would  be  sustained  against  such  company  for 
such  refusal ;  and  that,  although  the  bond  was  general  assets  of  the 

1  Smith   V.  American    Coal  Co.,    7  of  the  certificate  is  not  absolutely  ne- 

lians.  317.     The  assignee  acquires  a  cessary.    Qrymea  o.  Hone,  49  N.  Y. 

leffal  title  as  against  the  assignor,  but  17. 

omj  an  eqnitable  one  as  against  the  *  Ang  &  Am.  on  Corp.,  §  354. 
company.    Bat  the  manual  delivery 
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company,  the  plaintiff  could  not  have  by  subrogation  a  right  of 
action  in  equity  upon  it/ 

And  when  the  charter  provides  for  the  transfer  of  shares  only 
on  the  books  of  the  corporation,  still  the  assignment  of  a  certifi- 
cate with  a  written  power  to  the  assignee  to  transfer  the  stock  to 
himself  on  the  books  is  a  symbolical  delivery  affecting  those  who 
have  notice  thereof,  as  if  the  transfer  had  been  made  on  the 
books  of  the  corporation.*  And  where  one  having  sufficient  funds 
in  bank  at  the  time,  paid  by  his  check  for  certain  shares  which 
were  transferred  on  the  books  thereof  to  his  credit,  but  no  certifi- 
cate was  issued,  and  the  bank  was  afterward  notified  of  an  adverse 
claim  to  his  deposit,  growing  out  of  previous  and  independent 
frauds  which  the  depositor  had  committed,  and  the  bank  refused 
to  pay  the  check,  and  the  assignor  became  a  bankrupt,  it  was  held 
that  the  assignee  of  the  shares  could  not  maintain  a  bill  against 
the  original  owner  and  the  corporation  to  compel  a  conveyance 
thereof.' 

Seo.  112.  Again,  it  has  been  held  that  where  a  holder  of  cer- 
tificates of  shares  of  stock  has  an  irrevocable  power  of  attorney 
from  the  former  owner  to  transfer  them,  this  is  at  least  presump- 
tive evidence  of  the  equitable  ownership  of  the  holder ;  and  if  he 
is  further  shown  to  be  the  holder  for  value  without  notice,  his 
title  cannot  be  impeached,  although  the  attorney's  name  is  left  in 
blank.*  The  power  of  attorney  in  such  a  case  may  be  fiUed  up, 
and  the  transfer  executed  by  any  honafide  holder  whose  name  is 
inserted  in  the  blank,  and  the  power  is  not  exhausted  by  the  first 
use,  nor  revoked  by  the  maker's  death,  nor  affected  by  passing 
through  any  number  of  hands,  until  its  execution  by  an  actual 
transfer  of  the  stock  under  the  power.  The  rules  of  the  company 
as  to  the  mode  of  making  transfers  of  stock  and  requiring  the 
surrender  of  the  certificate,  although  they  may  be  insisted  upon 
by  the  company  to  protect  its  rights,  yet  they  do  not  affect  the 
rights  and  interests  of  third  persons  who  are  ignorant  of  their 
provisions ;  and  a  transfer  of  stock  upon  the  books  of  a  company 

^  Greenleaf  v.  Ladington,   15  Wis.    Bash  (Ky.),  54    See,  also,  Hill  v.  New- 
558.  ichawanick  Co.,  48  How.  Pr.  627. 

«  Bank  of    America   ?.  McNeH,  10        '  Comins  v.  Coe,  117  Mass.  45. 

*  Leavitt  v.  Fisher,  4  Duer,  1. 
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to  a  bona  fide  holder  for  value  in  such  a  case  carries  the  title  to 
the  stock,  although  the  certificate  previously  issued  was  not  surren- 
dered at  the  time  of  the  transfer.'  And  the  transferee  of  shares 
is  not  personally  liable  for  unpaid  installments  due  on  such  shares 
to  the  company  in  the  absence  of  any  provision  in  the  act  of 
incorporation  making  him  liable  under  such  circumstances,  or  any 
etipnlation  to  that  effect  in  his  contract.' 

Sso.  113.  laaUity  ofaBslgneesto  the  corporation. — The  liability  of 

the  assignee  of  stock  to  the  corporatioa  must  depend  upon  the  pro- 
visions of  his  contract  with  the  assignor,  and  the  constating  instru- 
ments. If  by  these  he  is  substituted  to  the  rights  of  the  assignor, 
and  subject  to  his  liabilities,  then  there  is  sufficient  mutuality 
between  the  assignee  and  the  corporation  to  make  him  liable  on 
such  subscription.  If  the  assignment  is  authorized  by  such 
instruments,  the  liability  to  pay  subsequent  installments  is 
changed  from  the  subscriber  to  the  assignee,  and  the  assignor  of 
the  stock  would  be  discharged  from  liability  thereon.  And 
especially  would  this  be  the  case  if  such  assignment  was  made  by 
the  express  assent  of  the  corporation.' 

But  a  solvent  and  responsible  party  cannot,  in  case  of  the  insol- 
vency of  the  corporation  or  in  anticipation  of  such  an  event,  or 
for  the  purpose  of  escaping  liability  for  the  unpaid  amounts  due 
upon  stock  subscribed,  assign  the  certificates  to  another  party, 
and  especially  to  an  irresponsible  person,  and  tliereby  be  discharged 
from  liability.*   And  where  the  constating  instruments  or  by-laws 

'  New  York,  etc,  R.  Go.  V.  Schuyler,  makes  no  difference  that   hie  name 

38  Barb.  534.  does  not    appear  upon  the    transfer 

*  Palmer  a.  Ridge  Mining  Co.,  84  books  or  the  alphabetical  list  of  stock- 
Pa.  St.  2^.  holders  as  a  transferee  of  stock.     And 

^  Mann  «.  Prentz,  2  Sandf.  Ch.  258 ;  one  maj  become  a  shareholder   with- 

Hadersfield  Canal  Co.  -p.  Buckley,  7  T.  out  receiving  a  certificate  of  stock." 

R.  36  ;  West  Philadelphia  Canal  Co.  1  Redf.  on  Rail.,  §  53,  par.  10  ;  citing 

r.  Innes,  3  Whart.  198 ;  Mann  o.  Cur-  Burr  r.  Wilcox,  6  Bosw.  198. 

rie,  2  Barb.  294;  Cowles  t).  Cromwell,  *  Mann  c.  Cooke,  20  Conn.  178 ;  Ever- 

25   id.  418;  Hall  «.   U.  B.  Ins.  Co.,  5  hart  n.  Chester,  etc.,   R.  Co.,  28  Pa. 

Gill,   484;      Bend    tJ.     Susquehanna  St.,  339  ;  Graff  t).  Pittsburgh  R.  Co.,  81 

Bridge  Co.,  6  Harr.  &  J.  128  ;  Hartford  id.  489 ;  Hays  r.  Pittsburgh  R.  Co.,  38 

R.  Co.  «.  Boorman,  12  Conn.  589.  id.  81.    "  If  the  former  owner  was  in- 

**  One  who  accepts  a  subscription  debted    to    the   corporation,  and  the 

made  by  another  on  his  behalf,  and  charter  required  all  such  indebtedness 

pays  the  calls  made  thereon  and  re-  to  be  liquidated,  before  transfer   of 

ceives  a  certificate  of  ownership,  is  stock,  such  indebtedness  will  remain  a 

responsible    as  shareholder;     and  it  lien  upon  the  stock  in  the  hands  of  the 

17 
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require  the  substitution  of  the  name  on  the  books  of  the  company, 
the  subscriber  cannot  without  a  compliance  with  such  provisions 
require  the  corporation  to  subrogate  an  assignee,  and  to  look  to 
the  assignee  for  payment  of  the  amount  due  upon  the  subscription 
of  the  original  subscriber/ 

Sec.  114.  Liability  of  purohasen  from  trustees — It  is  a  familiar 
principle  in  equity  jurisprudence  that  one  who  deals  with  a  trus- 
tee, in  reference  to  property  held  in  trust,  must  act  in  good  faith  ; 
and  if  he  is  aware  of  the  character  in  which  the  property  is  held, 
he  cannot  purchase  it,  in  satisfaction  of  an  antecedent  debt  due 
from  the  trustee  to  him,  nor  can  he  prejudice  the  rights  of  the 
cestui  que  tricst^  by  receiving  the  property  as  a  pledge  for  the 

assignee."  1  Redf.  on  Rail.,  §§  32-4.  2  Conn.  579  ;  Pittsburgh,  etc.,  Co.  c. 
See,  also,  Union  Bk.v.  Laird,  2  Wheat.  Clark,  29  Pa.  St.  146;  Brese  &  F.  v. 
890 ;  Marlborough  Man.  Co.  v.  Smith,    Bank  of  Com.  271. 

*  Ryder  v.  Alton,  etc.,  R.  Co.,  18  ni.  from  the  company  receipts  therefor, 
516.  See,  also,  £Jx  parte  Bennett,  18  with  a  notice  that  they  would  be  ex- 
Barb.  839 ;  5  De  G.  M.  &  G.  284 ;  27  changed  for  sealed  certificates  on 
Eng.  L.  &  Eq.  572,  where  the  court  demand,  he  was  held  estopped  to  deny 
say:  "A  subscriber  for  stock  can-  his  liability  for  calls,  although  hfs 
not  subrogate  another  person  to  his  name  had  not  been  entered  upon  the 
obligation,  without  a  substitution  of  register  of  shareholders,  or  any  me- 
his  name  upon  the  books  of  the  com-  morial  of  transfer  entered  as  required 
pany,  or  some  equivalent  act  recog-  by  the  act.  And  where  one  has  paid 
nized  by  the  charter  and  by-laws  of  calls  on  shares,  or  attended  meetings 
the  company.  *  *  *  The  principal  of  the  company,  as  the  proprietor  of 
difficulty,  in  regard  to  liability  for  shares,  he  is  estopped  to  deny  such 
calls,  arises  where  there  have  been  membership."  Citing  Sheffield  h  Ash- 
trausfers,  and  the  name  of  the  trans-  ton-under-Lyne  &  Man.  R.  v.  Wood- 
feree  not  entered  upon  the  books  of  the  cock.  2  Railw.  C.  522  ;  S.  C.  7  M.  & 
company.  For,  whenever  the  name  of  W.  574 ;  London  and  Grand  J.  R.  v. 
the  vendee  of  shares  is  transferred  to  Freeman,  2  Railw.  C.  468  ;  S.  C,  2 
the  register  of  shareholders,  the  cases  M.  &  G.  606;  Cheltingham,  etc.,  R.  Co.  v» 
all  agree  that  the  "vendor  is  exonerated  Daniel,  2  Q.  B.  281;  Same  v.  De  Medina, 
(unless  there  is  some  express  provision  2  Railw.  C.  728 ;  London,  etc.,  R.  Co.  c. 
of  law  by  which  the  liability  of  the  Graham,  id.  870 ;  S.  C,  1  Q.  B.  271. 
original  subscriber  still  continues),  and  If  provisions  are  made  for  the 
the  vendee  becomes  liable  for  future  transfer  of  shares,  and  these  are  corn- 
calls.  And  the  vendee  having  made  .plied  with,  or  waived  by  the  corpora- 
such  representation  to  the  company,  as  tion  at  the  request  of  the  assignee,  his 
to  induce  them  to  enter  his  name  upon  liability  to  calls  is  complete.  Haddes- 
the  register  of  shares,  is  estopped  to  field  Can.  Co.  v.  Buckley,  7  T.  R.  36 ; 
deny  the  validity  of  the  transfer.  And  Aylesbury  R.  v.  Mount,  5  Scott,  N.  R. 
even  where  the  party  has  represented  127 ;  West  Phil.  Canal  Co.  v.  Innes,  3 
himself  to  the  company  as  the  owner  Whart.  198 ;  Mann  v.  Currie,  3  Barb, 
of  shares,  and  sent  in  scrip  certificates,  294  ;  Hall  v.  U.  S.  Ins.  C,  5  Gill,  484  ; 
which  had  been  purchased  by  him.  Bend  t;.  Susquehanna  Br.  Co.,  6  II.&  J. 
claiming  to  be  registered  as  proprietor,  128  ;  Ang.  &  Am.  on  Corp.,  ch.  15, 
in  respect  thereof,  and  had  received  g  534. 
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payment  of  a  personal  debt  due  from  the  trustee,  or  for  the  repay- 
ment of  money  advanced  for  his  personal  benefit.* 

Sec.  115.  In  a  recent  case  in  Massachusetts,  the  question  pre- 
sented was,  whether  the  holder  of  a  certificate  of  stock,  in  which 
his  name  was  inserted  as  "  trustee,"  could  pledge  the  same  for  his 
own  personal  debt  so  as  to  enable  the  pledgee  to  have  the  benefit 
of  the  same,  or  whether  the  pledgee  was  not  put  upon  inquiry, 
from  the  character  and  limitations  of  the  certificate,  and  whether, 
if  he  take  the  same,  he  does  not  do  so  at  his  peril,  so  far  as  any 
jnst  rights  of  the  ceetm  que  trust  are  concerned.  On  these  ques- 
tions, Foster,  J.,  in  delivering  the  opinion  of  the  supreme  court  of 
that  state,  observes :  "  Unless  the  word  '  trustee '  may  be  regarded 
as  mere  descriptio  peraonae^  and  rejected  as  a  nullity,  there  was 
plain  and  actual  notice  of  the  existence  of  a  trust  of  some  de- 
scription. A  trust  as  to  personalty,  or  a  chose  in  action,  need  not 
be  expressed  in  writing,  but  may  be  established  by  parol.  And 
that  the  mere  use  of  the  word  ^  trustee,'  in  the  assignment  of  a 
mortgage  and  note,  imports  the  existence  of  a  trust  and  gives 
notice  thereof  to  all  into  whose  hands  the  instrument  comes,  has 
been  expressly  decided  by  this  court. '  It  is  insisted  on  behalf  of 
the  defendants,  that  even  if  there  was  actual  notice  of  the  exist- 
ence of  a  trust  there  was  no  notice  of  its  character,  and  that  the 
trust  might  have  been  such  as  to  authorize  the  transfer  which  was 
made.  *  *  *  But  in  our  opinion  the  simple  answer  to  this 
position  is,  that  where  one  known  to  be  a  trustee  is  found  pledg- 
ing that  which  is  known  to  be  trust  property  to  secure  a  debt  due 
from  the  firm,  of  which  he  is  a  member,  the  act  is  one  prima 
facie  unauthorized  and  unlawful,  and  it  is  the  duty  of  him  who 
takes  such  security  to  ascertain  whether  the  trustee  has  a  right  to 
give  it.  The  appropriation  of  corporate  stock  held  in  trust,  as 
collateral  security  for  the  trustee's  own  debt,  or  a  debt  which  he 
ow^  jointly  with  others,  is  a  transaction  so  far  beyond  the  ordi- 

'  Eland  v.  Eland,  4  H.  &  G.  420  ;  in  the  sale  is  aware  of  or  has  notice  of 

Watkina  «.  Cheek,  2  Sim.  &  Stu.  199.  the  fact  that  such  is  its  object,  for  in 

Mr.   Kent  observes;     **  One  obvious  such  a  case  they  are  coadjutors  in  the 

example  of  this  is,  where  a  devisee  has  fraud."    2  Story  's  Eq.  Jur.,  §  1131a. 

a  right  to  sell,  but  he  sells  to  pay  his  *  Sturtevant  t.  Jaques,  14  Allen,  523  ; 

own  debt,  which  is  a^ manifest  breach  Trull  d.  Trull, 3  id.  407.  See,  also.  Ban- 

of  the  trust,  and  the  party  who  concurs  croft  o.  Consen,  13  Allen,  50. 
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nary  scope  of  a  trustee's  authority,  and  out  of  the  common  course 
of  business,  as  to  be  in  itself  a  suspicious  circumstance,  imposing 
upon  the  creditor  the  duty  of  inquiry.  This  would  hardly  be 
controverted  in  a  case  where  the  stock  was  held  by  '  A.  B.,  trus- 
tee for  C.  D.'  But  the  efiPect  of  the  word  ^  trustee '  alone,  is  the 
same.  It  means  trustee  for  some  one,  whose  name  is  not  dis- 
closed ;  and  there  is  no  greater  reason  for  assuming  that  a  trustee 
is  authorized  to  pledge  for  his  own  debt  the  property  of  an 
unnamed  cestui  que  trusty  than  the  property  of  one  whose  name 
is  known.  In  either  case  it  is  highly  improbable  that  the  right 
to  do  so  exists.  The  apparent  difference  between  the  two  springs 
from  the  erroneous  assumption  that  the  word  *  trustee,'  alone,  has 
no  meaning  or  legal  effect.  Inasmuch  as  such  an  act  of  pledging 
property  \^  prima  facie  unlawful,  there  would  be  Uttle  hardsliip 
in  imposing  on  the  party  who  takes  the  security  not  only  the 
duty,  of  inquiry,  but  the  burden  of  ascertaining  the  actual  facts 
at  his  peril.  Where  a  partner  assumes  to  give  for  his  own  pri- 
vate debt  the  note  of  his  firm,  the  creditor  who  takes  it  must 
show  that  it  was  given  with  the  assent  of  the  other  partners, 
because  it  is  an  apparent  misuse  of  the  name  of  the  firm,  and 
prima  facie  evidence  of  fraud.  *  But  we  must  not  go  to  that 
length  in  deciding  the  present  case.  Notice  of  the  existence  of 
a  trust  is  by  all  the  authorities  held  to  impose  the  duty  of 
inquiring  as  to  its  character  and  limitations.  And  whatever  is 
suflicient  to  put  a  person  of  ordinary  prudence  upon  inquiry  is 
constructive'  notice  of  every  thing  to  which  that  inquiry  might 
have  led." ' 

Sec.  116.  This  doctrine  is  equally  applicable  to  property  in 
the  capital  stock  of  a  corporation  as  to  other  property.  Where 
a  person  holding  corporate  stocks,  as  trustee  for  another,  borrowed 

^  EaBtman  'O.  Cooper,  15  Pick.  290.  ment  of,  or  as  security  for  a  debt  of 
*  Shaw  '0.  Spencer,  100  Mass.  382.  his  own,  the  person  to  whom  they  are 
See,  also.  Jones  v.  Smith,  1  Hare,  55  ;  sold  or  pledged  will  take  them  sub- 
Jones  V.  Williams,  24  Beav.  62 ;  But-  ject  to  the  claims  of  creditors  of  the 
terick  v.  Holden,  13  Mete.  355  ;  Calais  legatees.  Elliott  v.  Merryman,  I  Lead. 
Steamboat  Co.  «.  Van  Pelt,  2  Black  (U.  Cas.  in  Ekj.  89 ;  Hill  t?.  Simpson.  7 
S.),377;  Ashton  r. Atlantic  Bank,3  Allen,  Ves.  152.  See,  also,  Petrie  v.  Clark,  11  S. 
217 ;  Hutchins  t.  State  Bank,  12  Mete.  &  R,  377  ;  Field  ©.  Schietfelin,  7  Johns. 
421  ;  Smith  on  Eq.,  tit.  1,  ch.  4,  10.  Ch.  150 ;  Walker  tj.  Taylor,  4  Law 
Where  an  executor  disposes  of  or  Times  (NT.  S.),  846 ;  2  Redf.  on  Willa^ 
pledges  his  testator*s  assets,  in  pay-  ch.  8,  §  32. 
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money  on  certificates,  by  depositing  them  as  collateral  security 
for  the  repayment  of  the  money,  and  used  the  money  in  his  own 
business,  and  they  were  subsequently  sold  upon  the  failure  of  the 
trustees  to  repay  the  loan ;  and  the  certificates  showed  upon  their 
face  that  they  were  issued  to  him  as  trustee ;  and  the  cestui  que 
trust  had  never  given  the  trustee  any  authority  to  re-invest  the 
money,  and  did  not  know  that  the  certificates  had  been  used  as 
collateral  security ;  under  these  facts,  it  was  held  by  the  supreme 
court  of  the  United  States,  that  the  parties  who  took  the  certifi- 
cates had  constructive  notice  of  the  rights  of  the  beneficiary,  or 
cestui  que  trusty  and  were  liable  to  him  to  the  full  value  of  the 
stock.' 

But  in  California  it  has  been  held  that  the  mere  fact  that  a 
person  holding  the  certificates  of  stock  and  apparently  having  the 
right  of  disposition  of  the  same  is  styled  "  tnistee,"  raises  no 
presumption  that  he  has  not  authority  to  sell,  or  hypothecate  it,  in 
the  usual  course  of  business.'  So,  the  corporation  may  be  respon- 
sible to  a  cestui  que  trusty  where  it  permits  a  transfer  of  its  own 
stock  wrongfully  by  an  executor,  by  which  the  rights  of  innocent 
parties  are  prejudiced.  A  corporation,  whose  stock  is  transfera- 
ble, is  held  to  be  the  custodian  of  the  shares,  and  is  clothed  with 
the  power  to  protect  the  rights  of  every  one  from  unauthorized 
transfers.  This  trust  is  reposed  in  the  corporation  for  the  protec- 
tion of  individual  interests ;  and  like  every  other  trustee  the  cor- 
poration is  bound  to  use  due  diligence  and  care  in  the  execution 
of  the  trust,  and  is  responsible  for  any  injury  sustained  by  its 
negligence  or  misconduct.  As  the  corporation  appoints  the  offi- 
cers before  whom  the  transfers  must  be  made,  it  is  responsible  for 

>  Duncan  «.  Jaudon,  15  WaU.   165.  cates  with  properly  executed  power  of 

Where  the  court  will  declare  a  trust  attorney  to  transfer ;  and  the  fact  that 

in  shares,  see  Price  'o.  Minot,  107  Mass.  the  bank  had  no  notice  of  the  latter 

49.     A  bank,  whose  certificate  of  stock  transfer  is  immaterial. '  Bank  o.  Lanier, 

entitled  the  holder  to  so  many  shares  11  Wall.  869. 

which  are  upon  their  face  transfera-  *  Brewster  v.  Sime,  42  Cal.  139.  See, 

ble  on  the  books  of  the  company,  by  also,  Albert  t>.  Sayings  Bank,  1  Md. 

attorney  or  in  person,  when  the  certi-  Ch.  407.    But  in  Pennsylvania,  one 

ficates  are  surrendered,  but  not  other-  holding  stock  as  "trustee  of  M.  G.,"  it 

wise,  and  which  allows  a  stockholder  was  held,  could  not  insist  upon  its 

to  transfer  his  stock  on  the  books  of  transfer  by  the  corporation,  without 

the  bank,  without  producing  and  sur-  exhibiting  his  authority  for  so  doing. 

Tendering  the  certificates, is  liable  to  a  Bayard  v.   Farmers,   etc..    Bank,    52 

bona  fide  transferee,  for  value,  of  the  Pa.  St.  282. 
same  stock,  who  produces  the  certifi- 
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their  negligent  acts,  and  must  answer  for  their  negligence  or 
default,  whenever  the  rights  of  third  persons  are  concerned.  Thus, 
where  a  bank  permitted  a  transfer  of  its  stock,  standing  in  the 
name  of  a  testator  on  its  books,  by  the  executor,  it  was  held 
chargeable  with  notice  of  the  provisions  of  the  will  under  which 
he  acted,  and  that  an  omission  to  examine  the  will  and  the  specific 
bequests  of  the  stock  standing  in  the  name  of  the  testator, 
amounted  to  negligence  on  the  part  of  the  bank,  and  rendered  it 
liable  to  the  cestui  que  trust  for  any  conversion  of  the  stock  thus 
wrongfully  transferred  by  the  executor/ 

Sec.  117.  Stockholder*B  right  to  vote.  — Holding  stock  constitute 
membership  in  joint-stock  corporations. 

We  have  already  referred  to  the  right  of  members  and  stock- 
holders, as  such,  to  vote  at  all  corporate  meetings ; '  and  we  shall 
hereafter  have  occasion  to  consider  the  right  more  fully  when  we 
come  to  consider  the  subject  of  corporate  and  directors'  meetings. 
This  right,  we  may  here  observe,  is  incident  to  the  relation  which 
the  corporators  bear  to  the  corporation ;  and  is  one  of  those  abso- 
lute rights,  to  deprive  him  of  which  would  be  a  violation  of  his 
constitutional  rights.' 

Sec.  118.  Rights  of  stookholden  to  aooess  to  books.  —  It  will  be 
evident  from  the  relation  which  the  stockholder  sustains  to  the 
corporate  body,  that  he  should  have  the  right  of  access  to,  and 
examination  of,  the  books  and  records  of  the  corporation,  and  be 
restricted  in  this  respect  only  by  the  charter,  or  such  reasonable 
rules  and  by-laws  in  reference  thereto,  as  are  adopted  in  con- 
formity with  the  fundamental  law  of  its  institution,  and  public 
policy.  If  he  is  not  restricted  by  these,  a  stockholder  should 
have  a  right,  to  inspect  the  books  at  reasonable  and  proper  times ; 

^  Lowrey  t>.  Commercial,  etc..  Bank,  the  stock,  even  thoagh  the  certificates 

Taney,  810.    See,  also,  Shaw  v.  Spen-  contain  a  general  restriction  upon  this 

cer,  100  Mass.  882.    Bat  see  Albert  9.  mode  of  transfer.     Walsh  «.  Sexton, 

Savings  Bank.  1   Md.  Ch.  407.     As  to  55  Barb.  251. 

the  right  of  an  assignee  to  demand  a  *  See  antet  §  W. 

transfer  on  books,  see  Bond  f>.  Mount  '  But  it  does    not    appear    always 

Hope  Iron  Co.,  99  Mass.  505.     In  New  essential  that  the  owners  of  stock  have 

York,  a  valid  gift,  in  view  of  death,  a  certificate  thereof,  t-o  entitle  them  to 

may  be  made  by  simple  delivery  of  vote  at  an  election  for  directors.  Beck- 

the  certificates,  with  intent  to  transfer  ett  9.  Houston,  82  Ind.  393. 
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and  if  this  right  is  denied,  he  would  be  entitled  to  the  compul- 
sory process  of  mandamus  to  allow  him  so  to  do.*  And  if  he  is 
refused  such  right  he  could  maintain  an  action  for  damages  sus- 
tained by  reason  therefor.  But,  in  an  action  against  the  corpora- 
tion to  recover  a  penalty  provided  by  statute  for  such  a  refusal,  it 
was  held  that  the  complainant  must  show  that  the  officer  upon 
whom  the  demand  for  inspection  was  made  had  notice  that  the 
person  making  the  demand  was  entitled  to  the  inspection.* 

Sec.  119.  When  a  statute  prescribes  that  the  stock  and  trans- 
fer books  of  incorporated  companies  shall  be  open  to  the  exami- 
nation of  stockholders,  a  stockholder  cannot  be  deprived  of  the 
right  to  inspect  them  because  they  are  kept  in  a  particular  way, 
or  because  they  contain,  besides  the  information  to  which  he  is 
entitled,  other  information  which  he  has  no  right  to  demand.  If 
the  corporation  in  such  a  case  does  not  keep  the  books  or  records 
in  the  manner  and  form  required,  or  as  the  statute  prescribes,  it  is 
its  duty  to  permit  an  inspection  of  such  as  it  does  keep,  for  the 
purpose  of  recording  transactions,  which  the  law  gives  the  stock- 
holders a  right  to  know. 

And  when  such  a  statute  provides  that  the  books  of  transfer  of 
stock,  and  the  books  containing  the  names  of  the  stockholders  of 
such  company  shall  be  open  to  the  examination  of  every  stock- 
holder for  thirty  days  previous  to  any  election  for  directors,  a 
stockholder  has  a  right  to  inspect  not  only  the  book  containing 
the  names  of  the  stockholders,  but  to  take  memoranda  or  copies 
of  the  names.  And  if  an  officer,  having  charge  thereof,  refuses 
to  permit  such  memoranda  or  copies  to  be  made,  he  incurs  the 
penalty  prescribed  by  the  statute  for  a  refusal  to  allow  an  inspec- 
tion of  such  books  by  stockholders.' 

Sec  120.  Holders  of  preferred  stock.  —  It  frequently  occurs  that 
by  virtue  of  authority  conferred  upon  the  corporation  or  vested  in 

*  Cockbum  v.  Union  Bank,   13  La  also,  as  to  a  custom  of  the  company  in 

Ann.    289;     People    v.    Pacific    Mail  such   cases,  to  allow  such  transfer  to 

Steamship  Co.,  3  Abb.  Pr.  (N.  S.)  864 ;  be  made  without  the  consent  of  the 

34  How.  Pr.  193.  board  of  directors,  where  the  by-laws 

'  Williams  v.  College,  etc.,  R.  Co.,  45  provided  for  such  consent,  Chambers- 

Ind.  no.  0873.)  burg    Ins.   Co.    v.  Smith,  11    Pa.  St. 

*Cotheal  v.  Brouwer,  10  Barb.  218  ;  120. 
Cotheal  v.  Brouwer,  5  N.  Y.  562.    Bee, 
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the  directors,  preferred  stock  may  be  created  and  certificates 
therefor  disposed  of  by  the  corporation/  The  stock  certificates, 
issued  therefor,  usually  show  that  the  stockholder  is  entitled  to 
the  apphcation  of  the  net  earnings  of  the  road,  to  the  payment  of 
dividends  or  interest  on  such  stock ;  and  the  holders  thereof  are 
entitled  to  the  same  general  rights  and  privileges,  and  are  subject 
to  the  same  liabilities  as  the  holders  of  the  original  or  common 
stock,  which  we  have  already  considered."  But  although  the  cer- 
tificates of  shares  of  preferred  and  guaranteed  stock  of  a  corpora- 
tion contains  a  clause  that  the  stock  is  entitled  to  dividends  at  a 
certain  rate  per  annum,  out  of  the  net  earnings  of  the  company, 
and  that  the  payment  of  dividends  is  guaranteed,  the  holder  of  a 
certificate  does  not  thereby  become  a  creditor  of  the  corporation, 
and  cannot  maintain  an  action  at  law  against  the  corporation  for 
a  failure  to  declare  and  pay  dividends.' 

Sec.   121.     When  it  can  be  issued;  dividends  on.  —  It  is  a  generally 

received  doctrine  that  preferred  shares  of  stock  can  only  be  issued 
when  the  power  so  to  do  is  expressly  conferred  upon  the  corpora- 
tion,* although  it  has  sometimes  been  claimed  to  exist  as  an  inci- 
dent to  the  power  to  borrow  money,  it  being  considered  as  an 
inducement  to  loans,  and  a  method  of  security.  This  stock  has 
priority  over  the  common  stock,  and  is  first  entitled  to  dividends 
from  the  profits.  ,There  is  another  distinction  sometimes  made 
between  preferred  and  common  stock,  namely,  that  in  reference 
to  the  latter  the  directors  have  a  large  discretion  in  reference  to 
declaring  dividends  on  the  same,  and  the  courts  will  seldom  inter- 
fere with  this  discretion  unless  the  abuse  is  manifest.  Whereas, 
in  the  former,  the  court  will  inquire  into  the  affairs  of  the  corpo- 
ration with  greater  scnitiny,  and  require  payment  of  the  current 
profits  or  net  earnings  on  such  stock,  according  to  the  terms  of 


'  Green's  Brice's  Ultra  Vires,  145  and 
notes ;  Corry  v.  Londonderry,  etc. ,  R. 
Co.,  29  Beav.  263;  30  L.J  Ch.  290; 
Coates  c.  Nottingham,  etc.,  R.  Co.,  30 
Beav.  86. 

*  For  a  construction  of  certificates  of 
preferred  stock,  see  Bailey  9.  The  Han- 
nibal, etc.,  R.  Co.,  1  Dill.  174 ;  Matthews 
r.  Great  Northern,  etc.,  R.  Co.,  L.  J. 


Ch.  357;  Coey  v.  Belfast,  etc.,  R.  Co., 
Ir.  Rep.  C.  L.  112. 

•  Williston  V.  Michigan,  etc.,  R.  Co., 
13  Allen,  400.  See,  also,  Taft  «.  Hart- 
ford, etc.,  R.  Co.,  8  R.  I.  310. 

*  Green's  Brice's  Ultra  Vires,  145  ; 
Re  National  Patent  Steam  Fuel  Co., 
ex  parte  Worth,  4  Drew,  529 ;  28  L.  J. 
Ch.  589  ;  Hutton  v,  Scarborough  Cliff 
Hotel  Co.,  2  Dr.  &  Sm.  521. 
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the  contract,  whenever  justice  and  equity  may  require  it.*  But 
it  is  held  that  payments  of  interest  on  preferred  stock  can  only  be 
made  out  of  profits  bona  fide  earned;  that  a  corporation  has  no 
power  to  pay  such  interest  in  excess  of  such  earnings,  and  that  all 
contracts  for  such  purposes  would  be  void.' 

If  a  power  to  issue  preferred  shares  exists,  it  is  held  that  it 
must  be  exercised  solely  for  the  purpose  of  obtaining  capital.* 

Ssc.  122.  Soxlp  and  preliminary  ■ubacriptiona-  —  Scrip,  in  the 
sense  used  here,  is  a  kind  of  certificate  sometimes  issued  in 
England  by  the  projectors  of  companies,  entitling  the  holder  to 
become  a  member  and  stockholder  of  a  future  company.  "  The 
liability  imposed  upon  the  scrip  receiver,"  observes  Mr.  Brice, 
"  wiU  principally  depend  upon  the  engagement  he  has  entered  into 
with  the  projectors.  He  may  negotiate  the  scrip,  but  he  will, 
nevertheless,  remain  liable,  if  the  company  be  formed,  until  the 
name  of  the  purchaser  be  entered  upon  the  register."  *  The  con- 
sideration for  the  issue  of  such  scrip  is  usually  the  obligation  of 
the  party  receiving  it  to  take  shares  in  the  future  company. 

In  this  country  preliminary  subscriptions  may  generally  be 
made,  and  in  such  cases  the  rights  secured  thereby  become  vested 
m  the  corporation  when  formed,  as  the  right  to  membership 
thereby  pledged  is  sufficient  consideration  for  such  subscription, 
and  the  company  generally  may  recover  calls  on  such  subscrip- 
tions after  its  incorporation,  the  same  as  though  they  were  made 
after  its  complete  organization.     In  fact,  it  is  frequently  required 

» Bailey  «.  R  Co . ,  17  W.all.  96 ;  8.  C. ,  »  Herala  «.  Great  Western  R.  Co. ,  L. 

1  Din.  174 ;  St.  John  «.  Erie  R.  Co.,  10  R.,  8  Ch.  262.  See,  also,  Henry  v.  Great 

Bktchf.  271 ;  affirmed,  22  WaH.    186 ;  Northern  R.  Co.,  4  K.  &  J.  l';  27  L.  J. 

Bates  f?.  Androscoggin,  etc.  R.  Co.,  49  Ch.  1 ;  Corry  «.  Londonderry,  etc.,  R. 

Me.  491;  Hazlehurst  d.  Savannah,  etc.,  Co.,  29  Beav.263;    3  L.  J.  Ch.  290; 

R.  Co.,  43  Ga.  18 ;   Thompson  tj.  Erie,  Coates  «.  Nottingham  Water  Works 

etc.,  R.  Co.,  45  N.  Y.  468 ;  Prouty  tj.  Co.,  80  Beav.  86.    As  to  the  rights  of 

Michigan  S.,  etc..  R.  Co.,  1  Hun,  655  ;  holders  in  the  different  kinds  of  pre- 

McLanghlin    v.  Detroit,  etc.,  BL   Co.,  f erred  shares,  see  Matthews  t?.  Great 

8    Mich.   100;    Williston   ©.    Michi-  Northern  R.  Co.,  28  L.J.  Ch.  315;  Coey 

gan  S.,  etc.,  R.   Co.,   13  Allen,  400;  «.  Belfast,  etc.,  R.  Co.,  Ir    R.,  2  C.  L. 

Barnard  v.  Vermont  &  Massachusetts  112. 

R.  Co.,  7  id.  512.  **  Green's  Brice's  Ultra  Vires,  148 ; 

*  Pittsburg,  etc.,  R.  Co.  v.  Allegheny  citing  Midland  G.  W.  R.  Co.  v.  Gor- 

Co.,   63    Pa.    St.  126 ;    Lockhart   v.  don.  16  M.  &  W.  804 ;  16  L.  J.  Ex. 

Van  Alstyne,  not  reported,  Mich.     ;  166.    But  see  Jackson  n.   Cocker,  4 

Am.  L.  Reg.  (N.  S.)  180;  Ourran  t>.  Beav.  69. 
Arkanaas,  15  How.  304. 
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in  organizing,  under  general  statutes,  not  ouly  that  preliminary 
subscriptions  be  made,  but  that  a  certain  percentage  of  the  sum 
be  paid  as  a  condition  precedent  to  the  organization,  and  these 
subscriptions,  if  the  corporation  is  finally  organized,  become  bind- 
ing upon  the  subscriber,  whether  scrip  is  issued  therefor  or  nor, 
and  they  become  a  part  of  the  assets  of  the  corporation.* 

Sec.  123.  Stock  defined,  etc.  —  The  term  ''  stock,"  as  applied  to 
joint-stock  corporations,  is  the  money  or  capital  invested  in  the 
business,  and  it  is  usually  divided  into  shares  of  equal  value,  held 
by  owners  or  stockholders,  the  evidence  of  which  is  usually  fur- 
nished by  certificates  of  the  same,  signed  and  authenticated  by 
proper  officers  of  the  corporation  with  the  corporate  seal  attached. 

The  term  "  capital  stock,"  as  used  in  the  act  of  incorporation  in 
New  Jersey,  has  been  defined  as  the  amount  contributed  or  ad- 
vanced by  the  stockholders  as  members  of  the  company,  and  not 
to  refer  to  the  property  of  the  corporation.'  And,  as  we  have  al- 
ready seen,  shares  of  stock  of  a  corporation  are  personal  prop- 
erty.* The  term  '*  joint-stock  "  corporation  means  such  a  corpora- 
tion as  has  for  its  object  a  dividend  of  profits  among  its  stock- 
holders.*   And  such  dividends  are  personal  property.' 

Seo.  124.  iBsuing  certificateB  of  shares.  —  Where  a  charter  pro- 
vided that  the  president  and  directors  should  cause  a  certificate  to 
be  given  to  each  shareholder,  signed  by  them,  and  countersigned 
by  the  treasurer,  certificates  issued  by  the  president  alone,  signed 
by  him  and  ''ountersigned  by  the  treasurer,  without  authority  of 
the  directors,  and  without  consultation,  were  held  void,  and  that 
as  the  president  in  issuing  such  certificates  acted  without  the  scope 

^  On  this  subject   see  ADderson  v.  Dummer,    40    Me.   172 ;    Watkins   v, 

Newark,    etc.,   R.   Co.,   12    Ind.  376;  Eames,  9  Cush.  537;  People's  Ferry 

JoIiDsou  V.  Wabash,  etc.,  R.  Co.,  16  id.  Co.  v.  Balch,  8  Gray,  303  ;  Dan  bury, 

389 ;    Heaston   v.   Cincinnati,  etc.,   R.  etc. ,  R.  Co.  v.  Wilson,  22  Conn.  435  ; 

Co.,  id.  275 ;    Buffalo,   etc.,  R.   Co.  v.  Taggart  v.  West  Maryland  R.  Co..  24 

Dudley,  14  N.  Y.  336;  Eastern  P.  R.  Md.  563;  Griswold  t).  Peoria  Univ.,  26 

Co.    V.  Vaughan,  id.    546;   Lake   On-  111.  41;    Johnston   v.   Ewing  Female 

tario    R.   Co.  v.   Mason,    16   id.   451 ;  Univ.,  35  id.  518. 

Rensselaer   P.   R.  Co.  v.  Barton,    id.  *  State    v.    Morristown    Fire     Ins. 

457;  Stanton  v,  Wilson,  2  Hill,  153  ;  Assoc,  23  N.  J.  L.  195. 

Hamilton,  etc.,  R.  Co.  v.  Rice,  7  Barb.        *  See  ante,  §  ;  post,  §  127  ;  Ar- 

157;  Reformed,  etc.,  Church  v.  Brown,  nold  t).  Ruggles,  1  R.  I.  165. 

29   id.  335;    S.  C.  4    Abb.    Ct.  App.  ••  Ang.  &  Am.,  §556. 

Dec.  31 ;    Penobscot,  etc.,    R.   Co.  v.  *  Tippets  v.  Walker,  4  Mass.  595. 
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of  his  aathoritj,  the  corporation  were  not  liable  for  his  act/  But 
in  order  to  make  one  an  owner  of  stock  in  a  corporation,  it  is  not 
usually  necessary  that  a  certificate  of  his  shares  shall  have  been 
issued,  or  that  the  fact  of  ownership  should  appear  on  the  books 
of  the  corporation,  but  it  may  be  shown  by  parol.*  And  a  certifi- 
cate issued  in  the  ordinary  form  of  a  certificate  of  stock,  but  con- 
taining a  promise  in  addition  thereto  on  the  part  of  the  corpora- 
tion to  pay  interest  thereon  until  the  happening  of  a  certain  event, 
constitutes  the  person  to  whom  it  is  issued  a  stockholder,  and  the 
coqx>ration  cannot,  by  a  vote  of  the  stockholders,  oblige  him  to 
receive  their  bond  instead  of  money  for  the  interest  upon  such 
certificate.*  K  a  part  of  the  capital  stock  remains  untaken,  the 
right  to  issue  it  is  a  corporate  franchise,  and  the  property  thus 
held  is  in  trust  for  the  benefit  of  the  corporators,  and  if  disposed 
of,  it  must  be  for  the  benefit  of  all  the  stockholders.  If  the  di- 
rectors dispose  of  it  unequally  to  corporators,  those  injured  thereby 
may  have  an  action  against  the  corporation  for  the  damage  sus- 
tained. Thus,  where  a  resolution  of  the  directors,  carried  into 
effect,  provided  for  the  distribution  of  such  stock  among  all  the 
stockholders  who  were  not  in  arrears  on  shares  already  taken  by 
them,  and  excluded  those  who  were  so  in  arrears,  it  was  held  to 
be  an  unlawful  imposition  on  those  in  arrear,  and  a  violation  of 
the  rights  of  a  corporator  who  was  ready  and  offered  to  take  his 
portion  of  the  new  shares.* 

Sec.  125.     If  stock  certificates  are  unlawfully  issued,  they  will 
be  valid  in  the  hands  of  innocent  holders,  although  the  considera- 

^  Holbrook  v.  Fauquier,  etc.,  Turnp.  Mass.  94 ;  Field  v.  Pierce,  102  id.  253. 

Co..  3  Cranch  (C.  C),  425.  See,   also,  Hoagland  v.  Bell,  86  Barb. 

« Chamn  V.  Cummings,  37  Me.  76.  57. 

And  the  making  of  a  certificate  and  *  McLaughlin  v.  Detroit,  etc.,  R.  Co., 

mailing  of   it  to   a    stockholder    was  8  Mich.   100.     A   corporation   having 

re^rded  as  the  issuing  of  it.     Jones  stock  not  taken  may  issue  certificates 

r.  Terre  Haute,  etc.,  R,  Co.,  17  How.  therefor,  taking  in  payment  its  own 

Pr.  529 ;   Agricultural  Bank  tJ.  Burr,  bonds.    Lohman  r.  N.  Y.,  etc.,  R.  Co., 

^  Me  256;  Same  v.  Robinson,  id.  275 ;  2  Sandf.  39. 

Ellis  T.  Essex  Merrimack  Bridge  Co.,  2  *  Reese  v.  Bank  of  Montgomery  Co., 

Pick.  243.    If  a  party  was  entitled  to  31  Pa.  St.  78.     But  where  an  act  of 

the  certificate  it  would  be  the  duty  of  the  legislature  authorizes  the  issue  of 

the  corporation  to  issue  them,  and  a  preferred  stock,  if  it  is  accepted  by  the 

refusal  eo  to  do  would  j  ustify  a  pro-  stockholders,  it  empowers  the  direct- 

ceeding  in  chancery  to  compel  it  to  ors  to  issue  the  same,  although  indi- 

iseue   them,    and  for  want  of  them  vidual   stockholders    may  oppose  it. 

the  stockholder  should  not  be  preju-  Curry  v.  Scott,  54  Pa.  St.  270. 
diced.    Chester  Glass  Co.  v.  Dewey,  16 
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tion,  as  between  the  corporation  and  the  party  to  whom  they  are 
issued,  may  entirely  fail.  Thus,  where  the  president  of  a  corpo- 
ration, in  pursuance  of  an  agreement  by  the  directors,  issued  cer- 
tificates of  certain  shares  of  stock  to  contractors,  upon  their  enter- 
ing into  a  contract  to  build  the  railroad  in  which  the  corporation 
was  interested,  and  as  a  consideration  therefor,  and  the  action  of 
the  president  was  subsequently  approved  by  the  directors,  and  b^' 
a  meeting  of  the  stockholders ;  it  was  held  that  though  the  road 
was  never  built,  and  the  stock  never  paid  for,  so  that  the  corpora- 
tion was  in  equity  entitled  to  have  it  returned,  this  did  not  impair 
the  validity  of  the  stock  or  the  legality  of  an  election  of  directors 
chosen  by  votes  given  upon  the  stock  so  issued.* 

And  where,  by  statute,  the  affixing  of  the  treasurer's  signature 
to  the  certificates  of  shares  of  stock  is  required,  this  was  held  to 
be  a  ministerial  duty,  merely,  and  that  it  might  be  performed  by 
him  even  after  the  dissolution  of  the  corporation."  So  certificates 
of  stock  are  not  necessarily  invalid  because  issued  at  a  place  out- 
side the  state  in  which  the  corporation  was  organized  and  has  its 
principal  place  of  business." 

A  stock  certificate,  issued  by  a  corporation  having  the  power  to 
issue  the  same,  is  a  continuing  affirmation  of  the  ownership  of  the 
specified  amount  of  stock  by  the  person  mentioned  therein,  or  his 
assignee,  until  it  is  withdrawn  in  some  manner  recognized  by 
law ;  and  a  purchaser  in  good  faith  has  a  right  to  rely  thereon,  and 
to  claim  the  benefit  of  an  estoppel  in  his  favor,  as  against  the  cor- 
poration, in  all  cases  where  the  original  owner  could  make  such 
claim.*  And  a  purchase  from  one  other  than  the  original  holder 
of  the  stock,  with  the  usual  assignment  and  power  of  attorney 
executed  in  blank,  in  an  action  against  the  corporation  for  a  re- 
fusal to  transfer  the  stock  on  its  books,  is  not  bound  to  show 
affirmatively  the  title  of  his  immediate  vendor,  and  the  presump- 
tion is  that  the  stock  was  transferred  and  the  certificates  delivered 
in  the  usual  course  of  business.* 

1  Savage  'o.  BaU,  17  N.  J.  Eq.  142.        v.  Cincinnati,  etc.,  R.  Co.,  2    Dia.  (O.) 

«Sewall  V,  Chamberlain,  16  Gray,    261. 
581.     See,  also,  as  to  the  right  of  a        '  Courtright  «.  Deeds,  37  la.  503. 
stockholder  to  certificates  of  shares,        ^  Holbrook  v.  New  York  Zinc  Co., 
Field  f>.  Pierce,  102  Mass.  253 ;  James    57  N.  Y.  616. 

*Id. 
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Sec.  126.     Fraud  in  iMuing  stook  oertifioates.  —  The  sale  of  stock, 

by  the  directors  of  a  corporation,  at  a  less  rate  than  the  price 
fixed  in  the  charter,  is  a  fraud  upon  the  stockholders ;  and 
the  issuing  of  a  bond  convertible  into  stock  is  the  same  in  effect 
as  the  sale  of  so  much  stock,  and  the  sale  of  such  a  bond  is 
unlawful  and  void ;  and  stock  thus  taken  is,  in  the  hands  of  a 
party  with  notice,  subject  to  the  right  of  prior  subscribers  to  have 
it  reduced  to  the  charter  value  of  the  shares.*  And  the  purchaser 
of  stock  illegally  issued  by  the  directors  of  a  company  at  less  than 
the  charter  price,  may  rescind  his  contract  and  recover  from  his 
vendor,  whp  participated  in  the  illegal  issue  of  the  stock,  the 
money  paid  for  the  same.' 

Ssc.  127.      Shares  and  income ;  charaotor  and  quality  o^  aa  property.  — 

"A  share  is  a  mere  ideal  thing  —  it  is  no  portion  of  matter,  it 
is  no  portion  of  space,  it  is  not  susceptible  of  tangible  and  visible 
possession  actual  or  constructive.  It  is  not,  therefore,  a  chattel 
personal  susceptible  of  possession  actual  or  constructive."  * 

Corporations  may  take  and  hold  real  or  personal  property,  but 
the  members  are  not  as  such  entitled  to,  or  invested  with  the 
property  thus  held.  "  The  interest  of  each  individual  shareholder 
is  a  share  of  the  net  produce  of  both,  when  brought  into  one 
fond."  *  It  is  not  unusual  for  statutes  to  declare  the  shares  and 
dividends  to  be  personal  property ;  and  to  be  transferable  like 
other  personal  property.*  But  in  the  absence  of  any  statutory 
provision,  it  would  be  regarded  as  such,  whether  they  arise  out  of 
real  or  personal  property.  On  this  subject  Baron  Alderson  in 
a  case  before  him  observed  :  "  In  the  first  place,  there  is  a  cor- 
poration to  whose  management  the  joint  stock  of  money  subscribed 
by  its  individual  corporators  is  intrusted.  They  have  power,  at 
their  pleasure,  of  vesting  it  in  real  estate,  or  in  personal  estate, 
limited  only  as  to  amounts,  and  of  altering  from  time  to  time  the 
species  of  property  they  may  choose  to  hold ;  and  in  order  to 
give  them  greater  facilities  and  advantages,  cei^tain  powei-s  are 

'  Sturges  V.  Stetson,  1  Biss.  246.  Mass.  595 ;  Ang.  &  Am.  on  Corp.,  § 

•Arnold  v.  Buggies,  1  R.  I.  165.  448,  et  sea. 

*Po3dick  V.  Sturges,  1  Biss.  255.  »  Stat.  Geo.  1,  c.   19,  §  9  ;  Williams' 

*  Bradley  v.  Holdsworth,  3  M.  &  W.  Law  of  Personal  Prop.  151.     See,  also, 

422;  Bank  of  Waltbam  c.   Waltham,  Union  Bank  of  Tenn.  v.  State,  9  Yerg. 

10  Mete.  834 ;  Tippets  v.  Walker,  4  490. 
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intrusted  to  the  undertakers,  by  the  legislature,  and  that  even 
before  they  were  constituted  a  body  corporate,  of  laying  down 
pipes,  and  thereby  occupying  land  for  the  purposes  of  their  un- 
dertaking. These  powers  render  the  use  of  joint  stock  by  the 
body  corporate  more  profitable,  but  they  form  no  part  of  their 
joint  stock  itself ;  and  one  decided  test  is  this,  that  they  belong 
inalienably  to  the  corporation ;  whereas  all  joint  stock  is  capable 
expressly  of  being  sold,  exchanged,  varied,  or  disposed  of,  at  the 
pleasure  of  the  corporate  body."  * 

Sec.  128.  The  interest  of  the  shareholder,  and  the  character 
and  quality  of  his  interest,  was  well  stated  in  the  opinion  of 
RoGEES,  J.,  in  a  case  in  the  supreme  court  of  Pennsylvania.  He 
says :  "  Money  due  on  bond  or  note,  or  other  contra<ct,  for  the 
detention  of  chattels,  or  for  torts,  is  included  under  the  head  of 
title  to  things  in  action.  Bank  shares  would  seem  to  be  included 
in  that  class,  as  they  merely  entitle  the  holder  to  receive  on  de- 
mand a  portion  of  the  profits  or  earnings  of  the  bank,  and  never 
in  this  country  have  been  considered  as  other  than  chattels,  giving 
no  such  interest  to  the  holder  as  that  of  a  partner  in  a  partner- 
ship transaction.  I  know  of  no  case  in  which  the  point  has  been 
dii'ectly  adjudged,  but  in  OUpiii  v.  Howell  ■  such  would  seem 
to  be  the  opinion  of  the  court.  In  that  case  so  far  from  treating 
stock  as  real  estate,  or  as  pei'sonal  property  in  possession  (as  a 
horse,  for  example),  it  is  ruled,  that  when  one  purchases  stock  for 
another,  and  takes  a  transfer  on  the  books  of  the  bank  in  his 
own  name,  it  is  sufficient  if  he  retains  so  much  of  the  same  stock 
as  will  enable  him  to  transfer  to  his  principal  on  demand  the 
whole  amount  purchased  for  him,  and  that  it  is  not  necessary  that 
he  should  retain  the  identical  scrip  or  shares.  Although  the 
bank  shares  may  be  said  to  indicate  or  represent  the  portion  of 
interest  which  the  shareholder  has  in  the  property  of  every  kind 
belonging  to  the  company,  yet  it  cannot  be  said,  with  any  pro- 
priety, that  he  is  in  the  actual  possession  of  the  common  property 

» Blight  D.  Brent,  2  You.  &  C.  (Ex.)  Wildman  ^.    Wildman,    9  Ves.    174; 

268.     See,  also,  Diirkee  «.  Striugham,  Kirby  u.   Potter,  4  id.  751 ;  Planters' 

8  Wis.  1 ;  Wordsworth  on  Joint-stock  Bank  z?.  Merchants'  Bank,  4  Ala.  753 ; 

Companies,  288 ;  Edwards  v.  Hall.  6  De  Denton  v.  Livingston,  9  Johns.  96. 

G.  M.  &  a.  74 ;  35  Eng.  L.  &  Eq.  433  ;  '^  5  Barr.  57. 
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of  the  bank,  any  more  than  the  owner  of  a  bond  or  note  is  in 
possession  of  the  money  of  which  it  is  the  representative.  The 
only  possession  the  holder  has  is  the  certificate,  which  is  merely 
the  evidence  of  his  interest,  as  title  deeds  are  of  title  to  lands,  but 
not  of  possession.  That  stock  cannot  be  considered  in  the  light 
of  a  thing  in  possession,  and  personal  estate,  as  distinguished  from 
a  chose  in  action^  would  also  appear  from  this,  that  at  common 
law  it  could  not  be  taken  in  execution  and  sold  for  debt."  ' 

Sec.  129.     According  to  the  recognized  principles  of  the  law, 
personal  chattels  are  material  things  capable  of  actual  and  manual 
possession,  such  as  money,  jewels,  corn,  etc.     These  are  usually 
transferred  on  a  sale  by  actual  delivery  of  the  material  thing.   But 
a  chose  in  action  is  a  right  of  action  merely  ;  as  money  due  on  a 
note  or  other  contract  or  damages  for  a  wrong.*     The  learned 
Chief-Justice  Shaw  has  clearly  illustrated  this  distinction  of  per- 
sonal property,  into  chattels  and  merely  choses  in  action,  in  the 
following  language :     "  According  to  the  modem  decisions  courts 
of  law  recognize  the  assignment  of  a  chose  in  action^  so  far  as  to 
vest  an  equitable  interest  in  the  assignee,  and  authorize  him  to 
bring  an  action  in  the  name  of  the  assignor  and  recover  a  judg- 
ment for  his  own  benefit.     But  in  order  to  constitute  such  an 
assignment  two  things  must  concur :  first,  the  party  holding  the 
chose  in  action  must,  by  some  significant  act,  express  his  intention 
that  the  assignee  shall  have  the  debt  or  right  in  question,  and, 
according  to  the  nature  and  circumstances  of  the  case,  deliver  to 
the  assignee,  or  to  some  person  for  his  use,  the  security,  if  there  be 
one,  bond,  deed,  note,  or  written  agreement,  upon  which  the  debt 
or  chose  in  action  arises ;  and  secondly,  the  transfer  shall  be  of 
the  whole  or  entire  debt  or  obligation,  in  which  the  chose  in  ac- 
tion consists,  and,  as  far  as  practicable,  place  the  assignee  in  the 
place  of  the  assignor,  so  as  to  enable  the  assignee  to  recover  the 
full  debt  due,  and  to  give  a  good  and  valid  discharge  to  the  party 
liable.    The  transfer  of  a  chose  in  action  bears  an  analogy,  in 
some  respects,  to  the  transfer  of  personal  property ;  there  can  be 
no  manual  extradition  of  a  chose  in  action^  as  there  must  be  of 

*  SUvmaker  v.  Gettjsburgh  Bank,    Albrecht,  12  Sim.  189 ;  Hargreaves  9. 
10  Barr.   373.     See,   also,  Humble  v.    Parsons,  13  M.  &  W.  561. 
Mitchell.  11  A.  &  £.  205  ;  Duncuft  x,        '  2  Kent's  Com.  285  \  Long  on  Sales,  2. 
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personal  property  to  constitute  a  lien ;  but  there  must  be  that 
which  is  similar,  a  delivery  of  the  note,  certificate,  or  other  docu- 
ment, if  there  is  any,  which  constitutes  the  chose  in  action,  to  the 
assignee,  with  full  power  to  exercise  every  species  of  dominion 
over  it,  and  a  renunciation  of  any  power  over  it,  on  the  part  of 
the  assignor.  The  intention  is,  as  far  as  the  nature  of  the  case 
Avill  admit,  to  substitute  the  assignee  in  the  place  of  the  assignor 
as  the  owner.",' 

Seo.    130.     Oharacter  and  quality  of  certifioatefl. — Certificates    of 

stock  are  not  securities  for  money,  nor  are  they,  as  we  have  seen, 
possessed  of  the  qualities  of  commercial  obligations,  and,  therefore, 
subject  to  the  rules  and  principles  of  the  law  merchant,  relating 
to  negotiable  notes  or  bills  of  exchange."  They  are  merely  the 
muniments  of  title,  and  evidence  of  the  holder's  right  and  title  to 
given  shares  in  the  property  and  franchises  of  the  corporation,  of 
which  such  shares  constitute  him  a  member."  But  the  delivery 
of  the  certificates  with  a  proper  assignment  of  the  same,  on  a  sale 
thereof,  usually  renders  the  sale  complete.* 

They  are  in  the  nature  of  a  chose  in  action. 

Like  a  note  or  bill  of  exchange  they  may  be  transferred  by 
assignment  and  delivery,  subject  only  to  such  reasonable  rules  as 
may  be  prescribed  therefor  by  the  corporation,  for  mutual  advan- 
tage and  protection ;  the  assignee  being  substituted  thereby  in  the 
place  of  the  assignor  and  entitled  to  all  his  rights  and  privileges, 
conferred  by  the  certificate.  The  assignee,  however,  must  take 
the  certificate  subject  to  all  the  equities,  which  the  corporation 
may  have  against  the  same.  But  the  holder  may  transfer  his 
interest  to  a  purchaser,  though  the  transfer  be  not  made,  as  re- 
quired by  the  rules  or  by-laws  of  the  corporation.* 

'  Palmer  v.  MerriH,  6  Gush.  282.  Sargeant  v.  PrankUn  Ins.  Co.,  8  Pick. 

*  Mechanics'  Bank  v.  New  York,  etc.,  98  ;  United  States  t.  Vaugban,  3  Binn. 
R.  Co.,  3  Kern.  600  ;  New  York,  etc..  394  ;  Munn  v.  Barnum,  24  Barb.  283  ; 
R,  Co.  ©.  Schuyler,  3  E.  P.  Smith  (17  Noyes  v.  Spaulding,  27  Vt.  420 ;  Orr  ©. 
N.  Y),  592.  Bigelow,  20  Barb.  21. 

'  Mechanics' Bank t>.  New  York,  etc.,  *  Gilbert  d.  Manchester  Iron    Man, 

R.  Co.,  3  Kern.  627;  New  York,  etc.,  Co.,    11   Wend.  627;  Quiner  «.   Mar- 

R.  Co.  t).  Schuyler,  17  N.  Y.  592.     See,  blehead    Social    Ins.    Co,    10    Mass. 

also,  Hutchins  d.  State  Bank,  12  Mete.  476;  Sargent  ^.  Essex  Marine  R.  Co., 

421  ;  Slaymaker  v.  Gettysburgh  Bank,  9  Pick.  202. 

10  Barr.  373.                    '  And    where    the    charter    requires 

*  Howe  1?.  Starkweather,  17  Mass.  243;  a  transfer  on  the   books  of  the  cor- 
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In  snch  cases  the  assignee  takes  the  stock  subject  to  all  equities 
of  the  corporation  and  of  every  other  person.* 

In  the  case  of  Shaw  v.  Speixcer^^  Fostee,  J.,  observes:  "It  is 
clear  that  a  certificate  of  stock  transferred  in  blank  is  not  a  nego- 
tiable instrument.  Each  of  these  certificates  is  expressed  on  its 
face  to  be  transferable  only  on  the  books  of  the  company  by  the 
holder  thereof,  in  person,  or  by  a  conveyance  in  writing  recorded 
in  said  books,  and  a  surrender  of  this  certificate.  No  commercial 
usage  can  give  such  an  instrument  the  attributes  of  negotiable 
paper.  However  many  intermediate  hands  it  may  pass  through, 
whoever  would  obtain  a  new  certificate  in  his  own  name,  must 
fill  out  the  blanks,  as  they  were  filled  in  the  present  instance,  so 
as  to  derive  title  to  himself  directly  from  the  last  recorded  stock- 
holder, who  is  the  only  recognized  and  legal  owner  of  the  shares." 

Se^.  131.     Traiiflfer  of  flhareB;    how  made.  —  We    have   already 
alluded  to  the  right  of  the  holder  of  shares  of  capital  stock  to 
Bell  and  transfer  the  same,  as  any  other  personal  property  may  be 
sold  and  transferred,  and  shown  that  any  restraint  upon  such 
right  would  be  unconstitutional  and  void."    But  it  is  usually  pro- 
vided by  the  articles  of  association  or  by-laws,  that  transfers  of 
shares  of   stock  shall  be  recorded  on  the  proper  books  of   the 
company,  kept  for  that  purpose.     And  where  a  deed  of  settle- 
ment of  a  banking  company  provided  that  no  person  should  be 
entitled  to  become  a  transferee  of  a  share,  imiess  he  was  approved 
by  the  directors,  it  was  held  that  they  must  exercise  their  power 
reasonably.*     And  the  better  opinion    now  seems  to  be,  that 
clauses  in  the  acts  of,  or  articles  of  incorporation,  providing  that 
stock  shall  only  be  transferred  on  the  books  of  the  company,  are 
only  for  the  security  of  the  corporation,  and  do  not  prevent  the 

pontioD,  it  is  under  no  obligation  attorney  is  executed  to  some  person  in 
to  permit  a  transfer  to  be  made  by  a  hLank.  Dunn  v.  Commercial  Bank,  11 
person  claiming  to  be  an  assignee,  Barb.  580.  See,  also,  Gilbert  d.  Man- 
where  the  assignment  and  power  of  Chester  Iron  Co.,  11  Wend.  627. 

*  Stebbins  «.  Phoenix  Fire  Ins.  Co.,        »  See  anU^  §  HO ;  see,  also,  port,  § 
3  P&ig«,  a50 ;  Mechanics'  Bank  o.  New    134  et  seq. 

York,  etc.,  R.  Co.,  13  N.  Y.  599 ;  New  *  Robinson  v.  Chartered  Bank,  L.  R., 
York  R.  Co.  v.  Schuyler,  34  id.  80.  1  Eq.  83. 

*  Greenwood  «.  Lake  Shore  R.  Co., 
10  Gray,  873. 

19 
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title  from  passing,  as  between  the  assignor  to  the  assignee  of  the 
stock.*  But  in  such  a  case,  a  purchaser  without  a  transfer  on  the 
books  of  the  company  acquires  only  the  equitable  rights  of  the 
assignor ;  *  and  the  assignee  would  take  the  transfer  of  the  same, 
subject  to  the  obligations  of  the  assignor  to  the  company  and  all 
liens  which  they  may  have  on  the  stock,  and  all  rights  of  the 
company  to  any  assessments  thereon,  and  all  equities  of  the  cor- 
poration or  any  other  person." 

A  power  to  regulate  the  transfer  of  stock  by  the  corpom- 
tion  is  sufficient  to  authorize  a  by-law  that  the  stock  shall 
only  be  transferable  at  the  bank  of  the  corporation  and  on 
its  books;  and  in  that  case,  until  such  transfer  the  purdiaser 
could  take  only  an  equitable  title,  subject  to  any  claims,  or  liens 
of  the  corporation,  by  virtue  of  its  charter  or  by-laws,  or  by 
valid  usage  or  agreement.*  In  New  York,  where  a  stockholder 
of  a  corporation  transferred  his  stock  in  good  faith,  but  did  not 
cause  the  the  transfer  to  be  made  upon  the  books  of  the  com- 
pany, as  required  by  the  statute  of  incorporation ;  and  the  com- 
pany had  no  transfer  book;  and  the  certificate  of  the  transfer 
required  to  be  filed  in  the  town  clerk's  office,  was  not  signed  by  the 
officers  of  the  company  as  required  by  its  by-laws,  but  was 
recorded  by  the  direction  of  the  company,  who  acquiesced  in  the 
same  and  recognized  the  transferee  as  the  owner  of  the  stock,  it 
was  held  that  the  original  stockholder  was  not  liable  to  pay  calls 
upon  the  stock  after  the  transfer.*  But  in  Massachusetts,  it  has 
been  held  that  shares  in  a  bank,  whose  charter  provides  that 
they  shall  "  be  transferable  only  at  its  banking-house  and  on  its 
books,"  cannot  be  effectually  transferred  (as  against  a  creditor  of 

*  Per  GoLDWAJTHE,  J.,  in  Duke  d.  Id.  80;  Geyer  v.  Western  Ins.  Co.,  3 
Cabawba  Nav.  Co.,  10  Ala.  82.  See,  also,    Pittsb.  (Pa.)  41. 

Chambersburg  Ins.  Co.    v.  Smitb,  11  *  Id.  See,  also.  Lock  wood  c,  Mecban- 

Pa.  St.  120 ;  Cbouteau  Spring  Co.  v.  ice'  National  Bank,  9  R.  I.  308,  where 

Harris,  20  Mo.  882  ;  Bargate  v.  Short-  the  doctrine  is  maintained.     See,  also, 

fidge,  5  H.  L.  Cas.  297 ,  31   Eng.  L.  &  as  to  the  validity  of  the  custom  of  the 

Eq.  44;£ameB  v.  Wheeler,  19  Pick,  transfer  in  such  cases  by  the  secretary, 

442;  Stone  v.  Hackett,  12  Gray,  227.  Chambersburgh  Ins.   Co.  v.  Smith,  11 

*  Mount  Holly  Turnp.  Co.  i?.  Ferree,  Pa.  St.  120.     As  to  what  constitutes 
17  N.  J.  Eq.  117.  a  legal  transfer  of  corporate  stock  as 

'  Gilbert  v.  Manchester  Iron  Manuf.     against  one  having  a  prior  equity,  and 
Co.,  11  Wend.   627 ;  Mechanics'   Bank    as  to  who  in  a  bona  fide  holder  of  stock, 
v.  New  York,  etc,  R.  Co..  18  N.  Y.  599;    see  Weaver  «.  Barden,  49  N.  Y.  286. 
New  York,  etc.,  R.  Co.  v,  Schuyler,  34        *  Isham  v.  Buckingham,  49  N.  Y. 

216. 
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the  vendor  who  attaches  them  without  notice  of  any  transfer),  by 
a  delivery  of  the  certificates  thereof,  and  a  blank  power  of  attor- 
ney from  the  vendor  to  the  vendee,  to  transfer  the  same  on  the 
books  of  the  company,  even  if  notice  of  such  transfer  be  given 
to  the  bank  before  the  attachment  is  executed.* 

Mr.  Brice  observes :  "  The  capital  stock  is  usually  divided  into 
portions  styled  shares.  Such  shares  may  be  of  one  description 
only,  being  of  one  and  the  same  amount,  and  conferring  on  all 
holders  thereof  the  same  rights,  privileges  and  liabilities ;  or  they 
may  be  of  various  classes  and  with  various  denominations,  the 
possessors  of  shares  of  one  class  having  rights  and  being  under 
habilities  diflFering  widely  from  those  belonging  to  the  shares  of 
other  classes.' 

Sec.  132.  The  practice  of  transferring  such  shares  by  delivery 
of  the  certificates  with  a  blank  assignmeut  and  power  of  attorney 
is  sanctioned  by  the  authorities ; "  and  the  purchaser  acquires  a 
perfect  title  thereto  as  against  the  former  holder,  from  whom  he 
receives  it.  As  against  the  corporation  he  has  a  right  of  action 
against  the  corporation  for  its  value  if  they  refuse  to  transfer  it 
on  a  demand  being  made  therefor  ;  but  if  they  have  a  lien  upon 
the  same,  then  the  purchaser  takes  it  subject  to  such  lien.  But 
the  certificate  of  stock  of  a  corporation  has  none  of  the  qualities  of 
commercial  or  negotiable  instruments,  and  as  a  general  rule,  the 
purchaser  acquires  no  better  title  than  the  assignor  had."  And  it 
has  been  held  that  if  it  is  transferred  merely  by  delivery,  with  the 
blank  assignment  and  power  of  attorney  above  referred  to,  but 
without  any  transfer  on  the  proper  books  of  the  company,  where 
such  is  required,  a  subsequent  bona  fide  purchaser  from  the 
assignor  in  whose  name  it  stands  upon  the  books,  a  transfer 
made  on  such  books,  with  the  permission  of  the  company,  to  such 

>  Fisher  t?.  Essex    Bank,  5  Gray,  cial  Bank,  11   Barb.  580  ;  McNeil  'o. 

873.  Tenth  Nat.  Bank.  46  N.  Y.  825  ;  S.  C, 

'  Green's  Brice's  Ultra  Vires,  141.  55  Barb.  50;   Bridgeport  Bank  t).  New 

*  Holbrook  t>.  New  Jersey  Zinc  Co.,  York,    etc.,    R.    (5).,  30    Conn.    270; 

57  N.  Y.   616  ;  Weaver  tJ.  Barden,  8  Broadway   Bank  tJ.  McElrath,  2   Beas. 

Lan8.388;  S.  C,  49  N.  Y.  286;    Me-  (N.  J.)  24:  Mt.   Holly,  etc.,  T.  Co.  t?. 

chanics*  Bank   f?.  New  York,  etc,  B.  Ferree,  2  C.  E.  Green,  117. 

Co.,  13    id.  599  ;    Dunn  ^.  Commrr- 
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subsequent  purchaser,  cuts  off  all  rights  and  equities  of  the  holder 
of  the  stock  certificates  to  the  stock  itself.* 

Sec.  133.  The  shares  of  capital  stock  are  now  regarded  as  per- 
sonal property  ; '  and  dividends  when  made  on  such  shares  should 
be  made  on  all  the  stock,  so  that  each  holder  shall  receive  his 
proportionate  share  ;  and  directors  have  no  authority  to  declare  a 
dividend  on  any  other  principle.' 

In  reference  to  certificates  of  stock  and  their  character  and 
quality  the  supreme  court  of  the  United  States  say :  "  Stock 
certificates  of  all  kinds  have  been  construed  in  a  way  to  invite  the 
confidence  of  business  men,  so  that  they  have  become  the  basis  of 
commercial  transactions  in  all  large  cities  of  the  country,  and  are 
sold  in  open  market  the  same  as  other  securities.  Although  neither 
in  form  nor  character  negotiable  paper,  they  approximate  to  it  as 
nearly  as  practicable."  * 

Sec.  134.  Refusal  of  the  corporation  to  transfer  on  its  books. — Where 

the  provisions  of  the  statute,  articles  of  association,,  or  by-laws, 
require  that  a  transfer  of  the  certificates  of  stock  should  be  made 
or  recorded  on  the  books  of  the  company,  a  refusal  of  the  com- 
pany, or  officer,  or  agent,  having  charge  of  such  books,  to  make  the 
requisite  entry  or  record  of  a  transfer  on  proper  application,  and 
the  furnishing  of  the  necessary  evidence  for  this  purpose,  without 
a  good  reason  therefor,  would  render  the  corporation  liable  for 
all  damages  sustained  by  reason  of  such  refusaL 

And  a  certificate  of  stock  in  a  corporation,  with  a  power  of 
attorney  authorizing  the  transfer  of  the  stock  to  any  person,  is 
prima  facie  evidence  of  equitable  ownership  in  the  holder,  and 

1  See  ante,  §  110  :    Ang.  <&  Am.  on  Union  Bank  o.   State,  9  Terg.  440  ; 

Corp.  (lOth  ed.),  §§  534,  535  and  notes.  BrightweU  v.  Mallory,  10  id.  196. 

''  Gilpin  «?.  HoweU,   5  Pa.   St.  41  ;  '  Jones  c.  Tenre  Haute,  etc.,  R.  Co., 

Slaymaker  t>.  Gettysburgh   Bank,  10  29   Barb.  353;   S.  C,  57  N.   Y.  196  ; 

id.   373;    Waltham  i;.    Waltham,  10  Ryder  t?.  Alton,  etc.,  R.  Co.,  13  111.  516; 

Mete.  334  ;  Hutchins  v.  State  Bank,  12  Atlantic,  etc. ,  R.  Co.  v.  Commonwealth, 

id.  421  ;  Wheelock  v.  Moulton,  15  Vt.  8  BrewBt.  36* ;  State  ©.  Baltimore,  etc., 

519  ;  Isbam  v.  Bennington  Iron  Works  R.  Co.,  6  Gill,  863  ;    Luling  v.  Atlantic 

Co.,  19  id.  230 ;    Arnold  ®.  Ruggles,  1  Mat.  Ins.  Co.,  45  Barb.  510. 

H.  1. 165;  Denton  t).  Livingston,  9  Johns.  ^  Bank  'o.  Lanier,  11  Wall.  369.  See, 

96  ;  Johns  «.  Johns,    1   Ohio  St.  350  ;  also,  Leitch  «>.  Wells,   48  N.  Y.  585  ; 

State  v.  Franklin  Bank,  10  id.  91;  Heart  Salisbury  Mills  t.  Townsend,  109  Mass. 

v.  State  Bank,  2  Dev.  Eq.  Ill  ;    Plan-  115. 
tars',  etc..  Bank  «.  Leavens,  4  Ala.  753; 


Members  —  Stockholders  and  Stock.  149 

renders  the  stock  transferable  by  the  delivery  of  the  certificate ; 
and  in  such  a  case,  when  the  party,  in  whose  hands  the  certifi- 
cate is  found,  is  shown  to  be  the  holder  for  value,  and  without 
notice  of  any  intervening  equity,  his  title  as  owner  cannot  be 
impeached.  *  And  if  the  corporation  has  no  secretary  or  clerk, 
and  the  president  has  charge  of  its  books,  a  right  to  have  a  trans- 
fer exists,  and  the  demand  therefor  may  be  made  on  the  president. 
And  where  the  charter  of  a  corporation  provides  that  shares  shall 
be  transferable,  in  the  manner  prescribed  by  the  by-laws  of  the 
corporation,  and  no  by-laws  are  made,  but  the  certificates  recite 
that  the  stock  is  transferable  only  on  the  books  of  the  company, 
on  surrender  of  the  certificate,  the  officers  of  the  company  and 
not  the  assignee  of  the  stock  should  transfer  the  stock  on  the 
books." 

Although  certificates  of  stock  do  not  possess  the  qualities  of 

commercial  or  negotiable  paper  and  even  a  honajide  assignee 

will  take  them  subject  to  all  the  equities  which  existed  against 

the  assignor ;  *  still,  unless  the  right  to  transfer  on  the  books 

of  the   company  should  be  prohibited   by  the  contract  of  sul)- 

scription,  or  the  constating  instruments,  the   corporation   could 

not  refuse  to  permit  such  transfer ;    and  in  case  of  such  refusal, 

the  corporation  would  be  liable  for  all  damages  sustained  thereby. 

In  a  recent  case  where  an  action  was  brought  against  a  bank  to 

recover  damages  for  its  refusal  to  permit  a  transfer  of  shares  of 

stock  on  its  books,  the  facts  were  that  two  certificates  had  been 

issued  to  one  Culver  ;  that  these  certificates  stated  on  their  face, 

that  the  stock  was  transferable  on  the  books  of  the  bank,  only, 

and  on  the  surrender  of  the  certificates  ;  that  this  limitation  was 

in  accordance  with  the  provisions   of  a   by-law ;    that   Culver 

pledged  said  stock  to  the  bank  as  security,  giving  it  a  power  of 

attorney  authorizing  it  to  sell  the  same ;  that  under  this  power, 

fifty  shares  were  sold  by  the  bank ;    that  Culver  was  allowed  to 

retain  the  two  certificates  of  said  shares ;  that  he  sold  the  shares 

and  assigned  the  certificates,  and  gave  the  usual  power  to  the 

assignee  (Lanner),  authorizing  him  to  transfer  the  stocks  on  the 

^  MouDt  HoUy  Turnp.  Co.  u.  Ferree,  "  See  ante,  ^  127  et  seq.  ;    New  York 

17N.  J.  Eq.  117.  R.   Co.   'O.    Schuyler,    17   N.   Y.   593; 

*  Green  Mt.  Tump.  Co.  t>.  Bulla,  45  Anderson    ti.   Nicholas,    28    id.    600 

Ind.  1.  New  York  R.  Co.  %.  Schuyler,  34  id.  30. 


150  Private  Corporations. 

books  of  the  bank ;  and  that  the  assignee  bought  the  stock  in 
good  faith.  The  supreme  court  of  the  United  States,  on  these 
facts,  held  that  the  assignee  was  entitled  to  recover.  * 

In  relation  to  such  certificates  they  say :  "  Although  neither  in 
form  or  character  negotiable  paper,  they  approximate  to  it  as  near 
as  practicable.  If  we  assume  that  the  certificates  in  question  are 
not  different  from  those  in  general  use  by  corporations,  and  the 
assumption  is  a  safe  one,  it  is  easy  to  see  why  investments  of  this 
character  are  sought  after  and  relied  upon.  No  better  form  could 
be  adopted  to  assure  the  purchaser  that  he  can  buy  with  safety. 
He  is  told,  under  the  seal  of  the  corporation,  that  the  shareholder 
is  entitled  to  so  much  stock,  which  can  be  transferred  on  the  books 
of  the  corporation,  in  person  or  by  attorney,  when  the  certifi- 
cates are  surrendered,  but  not  otherwise.  This  is  a  notification 
to  all  persons  interested  to  know,  that  whoever  in  good  faith  buys 
the  stock,  and  produces  .to  the  corporation  the  certificates  assigned 
with  power  to  transfer,  is  entitled  to  have  the  stock  transferred  to 
liim.  And  the  notification  goes  further,  for  it  assures  the  holder 
that  the  corporation  will  not  transfer  the  stock  to  any  one  not  in 
possession  of  the  certificates."  ■ 

Sec.  135.     Oontraots  for  the  transfer  of  ihareg.  —  Where  an  owner 

of  shares  contracts  to  convey  or  transfer  the  same  at  a  future  time, 
on  certain  conditions,  the  same  rules  would  be  applicable  as  in 
other  contracts  relating  to  personal  property.     But  in  case  of  a 

^  Bank  v.  Lanier,  11  Wall.  860.  in  the    United    States  circuit    court 

'  Id.     Where  a  trustee  under  a  will  (Mass.).  hy  Shkplkt,  J.,  in  which   it 

had  a  certificate  issued  to  him  as  trus-  appeared,    that    a     party     borrowed 

tee,  and  he  was   afterward   removed  money  of  a  banic  and  gave  as  collat- 

from  his  office  as   trustee,  and    the  eral  security  a  certificate  of  stock  la 

court  removing  him  ordered  the  mas-  his  name,  which  he  had  fraudulently 

ter  in  chancery  to  assign  the  trust  altered     from    two  to  two    hundred 

property  to  a  new  trustee,  which  was  shares.    The  loan  was  repaid  and  tho 

done,  and  the  corporation  issued  a  new  bank  returned  the  certificate,  which, 

certificate  to  the  new  trustee,  and  the  had  a  transfer  on  it  in  blank,  signed 

plaintiff  in    good     faith,  having    no  in  blank  by  the  cashier, 
notice  of  the  proceedings,  lent  money        The  holder  then    again    borrowed 

to  a  liolder  of    the  old    certificates,  money  of  the  plaintiff,  and  gave  the 

which  had  a  transfer  on  it  signed  in  same  certificate,  tlius  indorsed  to  him, 

blank  by  the  old  trustee,  and  he  filled  as  collateral  security.    The  court  held 

up  the  blank  and  demanded  a  transfer  that  the  bank,  by  indorsing  the  cer- 

to  him  and  a  new  certificate,  it  was  tificate,  warranted  the  genuineness  of 

held  that  he  could   not  maintain  an  it.    Mathews  v.  Massachusetts  Bank,  0 

action    against    the    corporation.      A  Am.  L.  Rev.  164. 
curious  case  was  recently  det-ermiued 
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contract  to  transfer,  where  the  party  so  contracting,  at  the  tune, 
has  not  such  shares,  but  expects  to  purchase  the  same  at  some 
fature  tune  in  the  market,  for  the  purpose  of  carrying  out  his 
contract,  it  has  been  the  subject  of  contrary  judicial  opinions 
whether  such  contracts  were  legal.  It  was  intimated,  at  least,  by 
Lord  Tbnterden,  in  Ryan  v.  Levm^  that  such  contracts  were 
illegal.  But  this  is  not  '^  regarded,  at  this  time,  as  sound  law, 
however  good  sense  or  good  morality  it  may  seem  to  be." "  Con- 
tract^  of  this  character  are  now  regarded  as  valid,  and  can  be 
enforced  by  action.* 

Seo.  136.  laienB  of  the  corporation  on  itock.  —  It  may  be  observed 
that  the  company  would  not^  in  the  absence  of  some  express  pro- 
vision of  the  law  of  its  constitution  or  other  lawful  regu- 
lations, have  any  lien  on  the  shares  of  its  stockholders  for 
amounts  due  thereon,  or  other  indebtedness  to  the  company ;  but 
it  is  usually  provided,  in  such  law  or  regulations,  that  it  shall  have 
such  lien  for  any  balance  on  such  stock  which  may  be  due  or  will 
become  due  thereon  to  the  corporation.*  The  stockholders  of  the 
corporation  and  assignees  of  stock  would  be  bound  to  take  notice 
of  such  a  provision.     The  rights  of  the  corporation  in  this  re- 

1  Rf.  &  M.  886.  It  has  been  held  that  railroad  stock 
« 1  B«df.  on  Rail.,  §§  33-4.  is  not  within  the  act.  Hewitt  u.  Price, 
*0n  this  question,  Isham,  J.,  in  4  M.  &  Q.  355;  S.  C,  8  Rajlw.  C.  175  ; 
Noyes  «.  Spalding,  27  Vt.  420,  ob-  Fisher  tJ.  Price,  11  Beav.  194.  In  the 
serves  :  "  Contracts  for  the  sale  of  case  of  Mortimer  «.  McCallan,  6  M.  & 
stock  of  this  character  on  time  are  W.  70,''  Lord  Abinger  observed  '  that 
valid  at  common  law,  and  can  be  en-  the  act  was  made  for  tlie  purpose  of 
forced  bj  action.  Tlie  statute  7  Geo.  preventing  what  is  declared  to  be 
2,  c.  8,  made  perpetual  by  10  Geo.  2,  illegal  trafficking  in  the  funds  by  sell- 
c.  8,  has  renderea  some  contracts  of  ing  fictitious  stock  merely  by  way  of 
that  character  illegal.  They  are  ren-  differences ;  but  it  was  never  intended 
dered  void,  so  far  as  the  public  stocks  to  affect  bona  fide  sales  of  stock.'  Els- 
of  that  country  are  concerned,  when  worth  v.  Cole,  2  M.  &  W.  31  ;  2  Kent's 
the  seller  had  no  stock  at  the  time  of  Com.  468,  note  b.  In  the  case  of 
making  the  contract,  and  none  that  was  Grizebood  v.  Blane,  20  Eng.  L.  &  Eq. 
ever  intended  to  be  transferred  by  the  290,  it  was  held  that  a  tolerable  con- 
parties,  but  their  intention  was  to  pay  tract  for  the  sale  of  railroad  shares, 
the  difference  merely  that  may  exist  be-  where  no  transfer  is  intended,  but 
tween  the  market  value  of  the  stock  merely  '  differences,'  amounting  to  the 
at  the  time  of  the  transfer,  and  the  rise  or  fall  of  the  market,  is  gaming 
price  agreed  to  be  paid.  Such  con-  within  the  8  and  9  Vict.,  c.  109,  §  18 ; 
tracts  are  rendered  void  by  that  stat-  S.  C,  11  Com.  Bench,  538." 
ute,  and  are  treated  as  wagering  con-  *  Massachusetts  Iron  Co.  v.  Hooper, 
tracts;  the  seller  virtually  betting  7  Cush.  183  ;  Heart  «.  State  Bank,  2 
that  the  stock  will  fall,  the  buyer  that  Div.  Ch.  Ill ;  Sargent  v.  Franklin  Ins. 
it  wiU  rise.    Chi tty  on  Bills,  112,  note  to,  Co.,  8  Pick.  90. 
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spect,  as  we  have  seen,  is  usually  secured  by  a  provision  of  its  by- 
laws or  articles  of  association,  requiring  a  transfer  of  the  stock  to  be 
made  on  the  books  of  the  company,  in  order  to  be  valid,  at  least, 
as  between  the  owners  and  the  company.*  Such  a  provision  is 
perhaps  usually  intended  to  secure  the  corporation  any  sum  due 
to  it  by  the  stockholder,  but  this,  as  we  have  noticed,  does  not 
prevent  a  transfer  of  the  legal  rights  or  equitable  interests  of  the 
holder."  It  has  been  held  that  a  lien  on  shares  held  by  the  com- 
pany, by  virtue  of  such  provisions,  extends  to  and  embraces  divi- 
dends ;'  although  it  has  also  been  held,  in  this  country,  that  such 
a  provision,  giving  a  bank  a  lien  upon  the  stock  of  a  shareholder 
for  debts  due  the  bank,  does  not,  by  implication,  give  a  lien  upon 
dividends  accruing  after  the  death  of  the  shareholder.*  And  a 
corporation,  by  assenting  to  an  assignment  made  by  a  stockholder, 
for  the  benefit  of  all  his  creditors,  "  with  no  other  preference 
than  is  or  may  be  authorized  by  law,"  does  not  lose  its  lawful 
lien  on  the  stock  for  debts  due  by  the  assignor  to  the  corporation.' 

Sbo.  137.  Where  a  company  has  a  lien  on  the  stock  standing 
upon  its  books  in  the  name  of  a  judgment  debtor,  and  such  stock 
is  sold  under  an  execution  against  the  debtor,  there  is  no  obliga- 
tion of  the  company  to  transfer  the  same  to  the  purchaser,  except 
upon  the  payment  by  the  latter  of  the  amount  secured  by  the 
lien.*  So,  where  there  was  a  provision  in  the  charter  declaring 
stopk  personal  property,  and  authorizing  the  board  of  directors  to 
make  rules  and  regulations  concerning  the  transfer  of  it,  subject 
to  the  general  law  of  the  state,  and  the  board  of  directors  adopted 
a  rule  prohibiting  the  transfer  of  stock  until  all  the  debts  due  by 
the  owner  of  the  same  to  the  corporation  was  paid,  this  was  held 
to  be  valid,  although  inconsistent  with  a  general  law  of  the 
state  relating  to  the  transfer  of  property,  and  that  a  transfer  con- 
trary to  such  a  rule,  although  good  against  the  assignor,  would 

'  Fisher  v.  Essex  Bank,  5  Gray.  878 ;  Bank  t>.  Laird,  2  Wheat.  890  ;  Black  «. 

Northrop  v.  Newtown  Tampike  CJo.,  Zacharie,  8  How.  613 ;  Arnold  «.  Suf- 

3  Conn.  544;  Ang.  &  Am.  on  Corp.,  folk  Bank,  27  Barb.  424. 

§  354  and  note.  'Hague  v.  Dandeson,2  Exch.  741. 

«  See  ante,  §  — ;  also,  Marlborough  *  Brent  v.  Bank.  2  Cranch  (C.  C),  517. 

Manuf.  Co.   v.  Smith,  2  Conn.  579;  'Dobbins  v.  Walton,  87  Ga.  614. 

Same  v.  Same,  5  id.  246  ;  Farmers*  •  Newberry  v.  Detroit,  etc.,  R.  Co.,  17 

Bank  v.  Iglehart,  6  Oill,  50 ;  Stebbins  Mich.  141. 
V.  Phoenix  Ins.  Co.,  8  Paige,  850 ;  Union 
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not  be  good  as  against  the  corporation,  for  either  a  debt  due  or  to 
become  due  from  him,  either  as  principal  or  surety.*  But,  where 
a  person,  owning  shares  in  a  bank,  transferred  them  to  another, 
and  the  bank  issued  a  new  certificate  to  the  transferee,  making 
the  shares  in  the  new  certificates  '^  transferable  after  the  holder 
pays  all  his  liabilities  to  said  bank,"  this  was  held  to  be  a  waiver 
of  the  lien  of  the  bank  upon  the  shares  thus  transferred,  for 
amounts  due  or  to  become  due  from  the  assignor.'  And,  where  a 
corporation  had  by  its  charter  a  lien  upon  the  sliares  of  a  stock- 
holder for  a  debt  due  to  it,  and  the  stockholder  caused  his  stock 
to  be  transferred  on  the  books  of  the  company,  which  was  the 
only  manner  in  which  it  could  be  transferred,  to  a  fictitious  name, 
which  was  known  to  the  oflicers  of  the  corporation,  and  the  orig- 
inal owner  afterward  caused  the  stock  to  be  transferred  to  an- 
other person,  by  a  person  who  claimed  or  was  represented  to  be 
the  holder,  as  security  for  an  antecedent  debt  due  from  the  origi- 
nal owner  to  him,  but  no  money  was  paid  on  the  transfer,  it  was 
held  that  the  lien  of  the  corporation  upon  the  stock  for  a  debt 
due  from  the  original  ow^er  was  not  lost  by  said  transfers." 

Sec.  138.  The  plaintiff,  being  the  assignee  for  value  of  a  cer- 
tificate of  stock  in  a  bank,  which  stock  stood  in  the  name  of  his 
assignor,  demanded  a  transfer  to  himself,  which  was  refused  on 
the  ground  that  the  assignor  had  not  paid  his  original  subscrip- 
tion. The  plaintiff  brought  his  action  for  damages  for  the  re- 
fusal, and  it  was  held  that  the  bank  had  a  right,  by  virtue  of  its 
by-laws,  to  refuse  a  transfer  while  the  original  owner  was  indebted 
to  the  bank.*  And  where  the  articles  of  association  of  a  bank 
provided  that  no  stockholder  should  be  permitted  to  transfer  his 
shares,  or  receive  a  dividend  thereon,  until  his  indebtedness  to 
the  bank  was  paid,  and  authority  was  given  to  the  bank,  in  case 
any  sum  was  past  due  and  owing  to  it,  to  sell  the  stock  of  the 
owner  to  pay  the  same,  these  two  provisions  were  held  to  create  a 
lien  upon  the  stock  in  favor  of  the  bank,  for  the  holder's  indebt- 

*  St.  Louis  Rep.  Ins.  Co.  v.  Goodfel-  '  Stebbins  «.  Phoenix  Fire  Ins.  Co., 

low,  9  Mo.  149.  8  Paige,  350. 

«  Hill  c.  Pine  River  Bank,  45  N.  H.  *  McCready  v.  Rumser,  6  Duer,  574. 
300. 
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edness  to  the  bank.'  But  where  a  stockholder  died  insolvent 
and  indebted  to  the  corporation,  and  subsequently  the  directors 
passed  a  resolution  prohibiting  the  transfer  of  stock  by  any  debtor 
of  the  company  until  the  debt  should  be  paid  or  secured,  and  af- 
terward the  administratrix  of  the  stockholders  sold  the  stock  to 
a  person  who  was  ignorant  of  the  indebtedness  and  the  resolution, 
without  which  a  right  of  sale  and  transfer  existed  in  the  owner, 
it  was  held  that  the  corporation  had  no  right  to  refuse  to  transfer 
the  stock  on  its  books  to  the  purchaser.' 

Seo.  139.     Oorporations  may  be   compelled   to    allow   a   transfer. — 

Where  a  purchaser  or  assignee  of  stock  is  entitled  to  a  transfer  of 
the  stock  on  the  books  of  the  company,  he  could  undoubtedly 
compel  the  corporation  to  have  the  same  so  made  by  the  proper 
officer,  by  mandamus.  And  where,  by  the  charter  or  rules  and 
regulations  of  the  corporation,  the  transfer  is  thus  required  to  be 
made,  an  assignment  of  certificates  of  stock  would,  as  we  have 
seen,  be  good  as  between  the  assignor  and  assignee,  and  the  com- 
pany could  only  claim  the  benefit  of  the  lien  for  debts  due  from 
the  assignor.  If  the  claims  against  him  are  satisfied,  then  the 
assignee  may  compel  the  transfer  on  its  records."  If  the  corporar 
tion  demands  of  the  stockholder  more  than  is  due,  the  holder  must 
tender  the  amount  actually  due,  to  put  the  corporation  in  the 
wrong,  and  enable  him  to  compel  the  transfer.*  But,  in  the 
absence  of  fraud  or  collusion  on  the  part  of  the  company,  a  mere 
transfer  of  stock  on  the  books  thereof,  by  direction  of  the  vendor 
to  his  vendee,  does  not  make  the  company  liable  as  a  guarantor 
of  the  vendor's  title  to  the  stock.*  And,  unless  some  specific 
mode  of  transfer  is  required,  any  transfer  of  stock  entitles  the 

1  Arnold   v.  Suffolk  Bank,  27  Barb,  action  for  a  refusal  of  tbe  corporation, 

424.  if  the  asaignor  has  not  paid  for  the 

^  Steamship  Dock  Co.   «.  Heron,  52  stock.    McCreadj  v.  Rumsej,  6  Duer, 

Pa.   St.  280.      See,   also,  Weston  v.  574. 

Bear  River,  etc..  Mining  Co.,  5  Cal.  •  Weston  t).  Bear  River  Mining  Co., 

186.  5  Cal.  186.    An  action  will  lie  against 

Transfers    not    entered    upon    the  a  corporation  for  a  refusal  to  transfer 

books  of  the  company  are,  under  the  stock  upon  its  books,  if  it  is  its  duty 

California  statute,  good  against  all  the  so  to  do.    Commercial  Bank  v,  Eort- 

world  except  subsequent  purchasers  right,  22  Wend.  348. 

in  good  faith,  without  notice.     People  *  Pierson  v.  Bank  of  Washington.  3 

e.  Elmore,  35  Cal.  653  ;  Naglee  v.  Pa-  Cranch  (C.  C).  868. 

cific  Wharf  Co.,  20  id.  529,  *  Central  R,  Co.   ©.   Ward,  37  (Ja. 

But  the  assignee  cannot  maintain  an  615. 
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transfei^e  to  vote  at  all  meetings  of  the  corporate  body,  and  for 
directors  of  the  company.* 

Sec.  140.  When  anigned  fftock  is  sul^eot  to  ezeoution  against  the 
aMignar.—  Under  the  California  statute  (1852),  a  transfer  of  the 
certijScates  of  stock,  though  conveying  the  interest  of  the  owner, 
was  held  not  to  be  a  valid  transfer  against  a  bona  fide  purchaser 
without  notice,  who  purchased  the  same  at  a  sale  on  execution 
against  the  assignor,  unless  there  was  also  a  transfer  of  the  stock 
on  the  books  of  the  company,  as  provided  by  the  statutes."  So, 
in  Maine,  it  has  been  held  that  under  the  statute  of  that  state, 
providing  for  a  transfer  of  stock  on  the  proper  books  of  the  cor- 
poration,* no  transfer  of  the  capital  stock  of  a  bank  will  secure  it 
from  attachment,  against  a  recorded  owner.* 

Seo.  141.  stockholder's  right  of  action  against  a  ooxporation. — ^We 
have  already  referred  to  the  right  of  a  member  to  sue  a  corpora- 
tion, in  a  case  where,  under  the  same  circumstances,  he  could  main- 
tain an  action  against  a  natural  person.  And  this  right,  in  particu- 
lar cases,  we  will  now  proceed  to  illustrate.  Thus,  a  stockholder 
of  a  corporation  may  maintain  a  bill  against  the  corporation  to 
restrain  it  from  paying  a  tax  illegally  assessed  upon  the  property 
of  the  company,  the  state  treasurer,  seeking  to  collect  the  tax,  being 
made  a  party  defendant,  and  enjoined  from  collecting  the  same.* 

A  refusal  by  the  directors  of  a  bank  to  commence  a  suit  to 
test  the  legality  of  a  tax  upon  the  property  of  the  bank  is  not  a 
breach  of  their  duty  for  which  a  bill  will  lie  against  them  at  the 
suit  of   a  stockholder.*      But   any  dissenting   stockholder  may 

>  People  V.  Devin,  17  III.  84.  stock,  21  Vt.  362 ;  Pittsburgh  &  C.  R. 

•Naglee  v.  Pacific  Wharf  Co.,  20  Cal.  Qo,  v.  Clarke,  29  Pa.  St.  14«.     But  see 

529.  Broadwaj  Bank  v,  McElrath,  2  Beas. 

'ReT.  Stat.  Me.,  ch.  46,  §  11.  24.    As  to  the  transfer  of  equitable 

*  Skowhegan  Bank  v.  Cutler,  49  Me.  interests,  and  the  time  from  which  the 
315.  See,  also,  Bank  v.  Lanier,  11  transfer  dates,  see  Rice  v.  Courtis,  32 
WaU.  369.  The  question  as  to  wheth-  Vt.  460 ;  1  Story's  Eq.  Jur.  400,  b,  "  A 
er  the  siile  and  transfer  of  stock  is  corporation  has  no  implied  lien  upon 
complete  so  as  to  defeat  the  rights  of  stock  for  the  liabilities  of  the  stock- 
creditors  to  the  same,  is  made  in  some  holders  to  the  company."  1  Redf.  on 
cases  to  depend  upon  the  provisions  of  Rail.,  §  88,  par.  5 ;  citing  Mass.  Iron 
the  statutes  relating  to  the  same ;  as  Co.  v.  Hooper,  7  Cush.  183 ;  Heart «. 
for  instance  whether  such  transfer  is  State  Bank,  2  Dev.  Ch.  11 1  ;  Sargent  v. 
entered  on  the  proper  books  of  the  Franklin  Ins. ,  Co.  8  Pick.  00. 
company  as  required  b;y  law.  Pinker-  *  Mechanics',  etc.,  Bank  v.  Debolt,  18 
ton  V,  Manchester  &  L.  R.  Co.,  43  N.  How.  380 ;  Dodge  v.  Wolsey,  id.  331  ; 
H.  424.  See,  also,  Fisher  v.  Essex  Mechanics'  Bank  v.  Thomas,  id.  384. 
Bank,  5  Gray,   373 ;  Sabin  «.  Wood-  •  Id. 
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restrain  the  company  from  executing  a  contract  which  exceeds  its 
power/  And  it  is  well  settled  that  a  private  corporation  may 
be  sued  by  one  of  its  own  members,  either  at  law  or  in  equity, 
under  special  circumstances  ;  as  where  it  attempts  to  do  acts  which 
it  is  not  warranted  in  doing  by  its  charter,  it  may  be  restrained 
by  injunction."  So,  any  member  of  a  corporation  has  a  right  of 
action  against  the  corporate  body  for  any  injury  he  sustains  from 
the  wrongful  acts  of  its  agents  or  officers.'  So,  a  minority  of  the 
stockholders  of  a  corporation  may  maintain  a  bill  in  equity  in  be- 
half of  themselves  and  the  other  stockholders  against  the  officers,  for 
conspiracy  and  fraud,  whereby  their  interests  will  be  or  have  been 
sacrificed.*  And  in  order  to  constitute  an  illegal  application  of 
the  funds  or  money  of  the  corporation  it  is  not  necessary  that 
there  should  be  any  intentional  wrong  or  actual  fraud ;  and  to 
give  the  court  jurisdiction  in  equity  in  such  a  case,  the  plaintifiE 
need  not  allege  or  prove  any  such  actual  and  willful  fraud  or  col- 
lusion on  the  part  of  the  company  or  the  directors  thereof.*  A 
bill  in  equity  will  also  lie  to  compel  the  delivery  of  stock  to  one 
who  has  already  an  equitable  title  to  such  stock,  although  a  suit  at 
law  might  also  be  maintained  therefor.* 

Sec.  142.  An  injunction  against  a  corporation  will  be  granted 
on  the  application  of  a  single  stockholder  when  he  can  show  that 
the  corporation  is  employing  the  corporate  powers  and  funds  to 
accomplish  pui-poses  not  within  the  scope  of  the  objects  of  the 
institution.'  But  no  corporation,  or  tax  payer,  individually,  or  on 
behalf  of  himself  or  others,  can  sue  for  an  injury  to,  or  misappli- 
cation of,  the  corporate  property  or  franchises,  except  in  cases  of 
fraud,  corruption,  or  a  violation  of  law  on  the  part  of  the  function- 
aries intrusted  with  the  corporate  powers  and  duties.*  A  stock- 
holder may,  however,  have  relief  by  injunction  against  a  corpora- 
tion of  which  he  is  a  member,  which  is  about  to  use  the  funds  of 
the  company  for  a  different  purpose  entirely  from  that  which  was 

»  Zabriskie  v.  Cleveland,  etc.,  R.  CJo.,  »  Hill  v.  New  Jersey  R  Co.,  10  N.  J. 

23  How.  381.  Eq.  171. 

»  Ex  parte  Booker,  18  Ark.  338.  «  HUl  v.  Rockingham  Bank,  4  N.  H. 

'  Gray  o.  Portland  Bank,  3  Mass.  567. 

385.    See,  also.  Waring   v.   Catawba  ''  Gifford  v.  New  Jersey  R.  Co.,  10  N. 

Co.,  2  Bay  (S.  C),  109.  J.  Eq.  171. 

<  Peabody  v.  Flint,  6  Allen,  53.  »  Arkenburgh    v.  Wood,  23    Barb. 

300. 
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designed  by  the  act  of  incorporation/     And  where  a  corporation, 
of  which  the  plaintiff  was  a  member,  obtained  permission  from  the 
legislature  to  extend  their  railroad  beyond  the  terminjis  named  in 
the  original  charter,  and  accepted  said  act  granting  said  extension 
by  a  majority  vote,  against  the  wishes  of  the  plaintiff,  who  was  a 
stockholder,  it  was  held  that  this  was  a  fundamental  change  in  the 
purposes  for  which  the  corporation  was  organized,  which  could 
not  be  binding  upon  the  individual  corporators  without  their  con- 
sent, and  that  the  plaintiff  was  entitled  to  have  an  injunction 
against  the  appropriation  by  the  defendant  (the  corporation)  of 
the  funds  or  credits  of  the  corporation,  toward  the  construction  of 
the  proposed  extension  of  the  road.^     And  it  has  also  been  held 
that  if  an  individual  stockholder  has  suffered  damage  in  a  contract 
with  a  corporation  through  the  fraudulent  and  illegal  acts  of  the 
directors,  done  by  color  of  their  office,  his  only  remedy  is  against 
the  corporation ;  and  that  he  cannot  maintain  an  action  against  the 
directors,  who  are  themselves  liable  to  the  corporation.*    But^a 
minority  of  the  stockholders  in  a  corporation  have  a  remedy  in 
chancery  against  the  directors,  and  against  the  corporation  and  all 
others,  whether  individuals  or  corporations,  assisting  or  confede- 
rating with  them,  to  prevent  such  corporation  and  the  directors 
thereof  from  making  any  misapplication  of  their  capital  or  profits, 
which  might  result  in  lessening  the  dividends  of  the  stockholders 
or  the  value  of  their  shares,  if  the  acts  intended  to  be  done  consti- 
tute in  law  a  breach  of  trust  or  duty.*    The  general  rule,  how- 
ever, is  that  the  suit  against  a  ministerial  officer  or  agent,  to  ac- 
count, or  for  misconduct,  must  be  brought  in  the  name  of  the 
corporation ;  and  that  it  cannot  be  maintained  in  the  name  of  an 
individual  stockholder.*    But,  if  justice  cannot  otherwise  be  ob- 
tained, or  where  the  directors,  officers  and  managers,  having  the 
control  of  the  corporation  and  its  affairs,  are  guilty  of  misconduct  that 
amounts  to  a  breach  of  truBt,  it  will  be  permitted  to  sue  them.* 

*  Baltimore,  etc.,   R.  Co.   v.  Wheel-    its  affairs  or  defrauding  the  corpora- 
ine,  18  Gratt.  (Va.)  40.  tion.    Allen  v.  Cartifl,  26  Conn.  456. 

*  Stevens  u.  Rutland  R.  Co.,  20  Vt.        »  Smith  v.  Poor,  40  Me.  415. 

545.    See,  also,   Bliss  v.  Anderson,  31  *  March  v.   Eastern,  etc.,  R.  Co.,  40 

Ala.  612 ;  Neall  v.  HiU,  16  Cal.  145.  But,  N.  H.  548.    See,  also,  Gardiner  v.  Pol- 

in  Connecticut,  it  has  been  held  that  lard.  10  Bosw.  674  ;  Vanderbilt  v.  Gar- 

an  individual  stockholder  cannot  main-  rison,  5  Duer,  689. 

tain  an  action  at  law  against  the  direc-  ^  Brown  v.  Vandyke,  8  N.  J.  Eq.  795. 

ten  of  a  corporation  for  mismanaging  .    *  Id. 
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Seo.  143.     liiabllity  of  the  gtookholden  in  equity  to  orediton.  —  In 

equity,  the  property  of  a  corporation  is  regarded  as  held  in  trust 
for  the  payment  of  its  debts,  and  creditors  may  pursue  it  into  the 
hands  of  any  person,  not  a  bona  fide  holder.  And  it  is  also  well 
settled  that  the  stockholders  of  a  corporation  are  not  entitled  to 
any  share  of  the  capital  stock  or  dividends  of  the  profits,  until 
all  the  debts  are  paid.  Therefore,  a  sale  of  the  capital  stock  of  a 
corporation  and  a  division  of  the  proceeds  among  the  stockholders 
will  not  defeat  the  rights  of  creditors ;  but  they  may  compel  such 
stockholders  to  contribute  pro  rcUa  to  the  payment  of  the  cor- 
porate debts  out  of  the  money  so  received.*  This  doctrine  was 
recently  affirmed  in  the  supreme  court  of  the  United  States.  Mr. 
Justice  Clifford,  in  delivering  the  opinion  of  the  court,  observed : 
"  Equity  regards  the  property  of  a  corporation  as  held  in  trust 
for  the  payment  of  the  debts  of  the  corporation,  and  recognizes 
the  right  of  creditors  to  pursue  it  into  whosoever's  possession  it 
may  be  transferred,  unless  it  has  passed  into  the  hands  of  a  bona 
fide  purchaser;  and  the  rule  is  well  settled  that  stockholders  are 
not  entitled  to  any  share  of  the  capital  stock,  nor  to  any  dividend 
of  the  profits,  until  all  the  debts  of  the  corporation  are  paid. 
Assets  derived  from  the  sale  of  the  capital  stock  of  the  corpora- 
tion, or  of  its  property,  become,  as  respects  creditors,  the  substi- 
tutes for  the  things  sold ;  and  as  such  they  are  subject  to  the  same 
liabilities  and  restrictions  as  the  things  sold  were  before  the  sale, 
and  while  they  remained  in  the  possession  of  the  corporation. 
Even  the  sale  of  the  entire  capital  stock  of  the  company,  and  the 
division  of  the  proceeds  of  the  sale  among  the  stockholders,  will 
not  defeat  the  trust,  nor  impair  the  remedy  of  the  creditors,  if 
any  debts  remain  unpaid ;  as  the  creditors  in  that  event  may  pur- 
sue the  consideration  of  the  sale  in  the  hands  of  the  respective 
stockholders  and  compel  each  one,  to  the  extent  of  the  fund,  to 
contribute  ^(7  rcvta  toward  the  payment  of  their  debts  out  of  the 
money  so  received  and  in  their  hands. 

"  Valid  contracts  made  by  a  corporation  survive  even  its  disso- 
lution by  a  voluntary  surrender  or  sale  of  its  corporate  franchises, 

^  See  po9i,  ch.  14.    A  creditor  of  the  caused  the  insolvency  of  the  corpora- 
corporation  cannot  maintain  an  action  tion.    Winter  'o.  Baker,  84  How.  Pr 
against  the  directors  for  damages  on  183 ;  50  Barb.  435. 
the  ground  that  their  misconduct  has 
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and  the  creditors  of  the  corporation,  notwithstanding  such  sur- 
render and  sale,  may  still  enforce  their  claims  against  the  property 
of  the  corporation,  as  if  no  such  surrender  had  taken  place. 
Moneys  derived  from  the  sale  and  transfer  of  the  franchises  and 
capital  stock  of  an  incorporated  company,  are  assets  of  the  cor- 
poration, and,  as  such,  constitute  a  fund  for  the  payment  of  its 
debts;  and  if  held  by  the  corporation  itself,  and  so  invested  as  to 
be  subject  to  legal  process,  the  fund  may  be  levied  on  by  such 
process ;  but  if  the  fund  has  been  distributed  among  the  stock- 
holders, or  passed  into  the  hands  of  other  than  bona  fide  creditors 
or  purchasers,  leaving  any  debts  of  the  corporation  unpaid,  the 
rule  in  equity  is,  that  such  holders  take  the  fund  charged  with 
trust  in  favor  of  creditors,  which  a  court  of  equity  will  enforce, 
and  compel  the  application  of  the  same  to  the  satisfaction  of  their 
debts/ 

"Eegarded  as  the  trustee  of  the  corporate  fund,  the  corpbration 
is  bound  to  administer  the  same  in  good  faith  for  the  benefit  of 
the  creditors  and  stockholders,  and  all  others  interested  in  its 
pecuniary  affairs ;  and  any  one  receiving  any  portion  of  the  fund 
by  voluntary  transfer,  or  without  consideration,  may  be  compelled 
to  account  to  those  for  whose  use  the  fund  is  held.  Creditors 
are  preferred  to  stockholders  on  accoimt  of  the  pecidiar  trust  in 
their  favor,  and  because  the  latter,  as  constituent  members  of  the 
corporate  body,  are  regarded  as  sustaining,  in  that  respect,  the 
same  relation  to  the  former  as  that  sustained  by  the  corporar 
tion."  • 

Sec.  144.  Over-iunied,  and  ''watered  etook."  —  The  constating 
instruments,  in  this  country,  generally  limit  the  capital  stock  of 
corporations  for  pecuniary  profit,  and  fix  the  number  of  shares 
into  which  the  same  shall  be  divided.  In  other  cases,  and  partic- 
ularly under  special  charters,  corporations,  in  this  respect,  are 
only  limited  by  the  circumstances  of  the  case,  and  may  issue  stock 
and  increase  the  capital  to  any  extent  required  to  carry  out  the 
purposes  and  objects  of  the  enterprise. 

*  Story's  Eq.  Jar.,  §  1252;  Mamma    15  Mass.   522;  Spear  d.  Grant,  16  id 
V.  Potomac  Co.,  8  Pet.  286 ;  Wood  v.    14 ;  Curran  t>.  Arkansas,  15  How.  307. 
Dummer,  3  Mason,  308;  Vose  «.  Grant,       •  The  Chicago,  etc.,  R.  Co.  v.  How- 
ard, 7  Wall.  892. 
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An  over-issue  of  stock  certificates  generally  operates  to  reduce 
the  value,  in  such  cases,  of  the  original  stock  legitimately  issued 
to  existing  stockholders,  and  such  stock  is  usually  issued  by  the 
directors  or  other  managers  and  agents,  for  selfish  and  fraudulent 
purposes,  and  is  a  fraud  upon  such  existing  stockholders  as  do 
not  authorize  it.  The  stock  thus  affected  is  frequently,  by  a 
figure  of  speech,  called  "  watered  stock." 

A  variety  of  decisions  have  been  rendered,  in  reference  to  such 
over-issued  stock  and  the  obh'gations  of  the  corporation  therefor. 
On  the  one  hand  it  has  been  claimed  that  as  such  over-issue  was 
the  act  of  the  directors  or  other  agents  of  the  corporation,  and  that 
although  in  excess  of  their  authority  or  of  the  authority  of  the 
corporation,  still  as  the  corporation  select  its  agents,  when  they 
act  within  the  apparent  scope  of  their  authority,  the  corpora- 
tion should  be  liable,  as  the  corporation  furnish  such  agents  with 
the  means  of  imposing  on  innocent  parties,  and  therefore  it  should 
be  bound  by  such  acts  of  its  agents.  * 

And  it  has  been  further  maintained  that,  although  such  fraudu- 
lent over-issue  of  stock,  or  a  contract  made  by  agents  therefor, 
imposed  no  obligation  upon  the  corporation,  in  respect  to  it,  still, 
the  corporation  would  be  responsible,  for  the  fraud  of  the  agents  in 
issuing  such  spurious  stock,  and  for  all  damages  sustained  thereby 
by  the  purcliaser ;  and  that  his  remedy  for  the  tort  would  be  as 
effectual  and  afford  him  as  complete  indemnity  as  if  the  contract 
had  been  binding  on  the  part  of  the  corporation.  * 

On  the  other  hand  it  has  been  held  that  such  issue  of  stock  on 
the  part  of  the  corporation  or  its  agents,  in  excess  of  the  limita- 
tions of  the  constating  instruments,  is  ultra  vires  and  void; 
that  parties  dealing  with  such  agents  are  bouifd  to  take  notice  of 
such  limitations  in  the  fundamental  law  of  the  corporation ;  *  that 
if  the  company  has  authority  to  act  in  a  matter  and  appoints  an 
agent  for  the  purpose,  but  the  agent  fraudulently  exceeds  his 
authority,  the  person  dealing  \^ath  the  agent  in  relation  to  stock 
can  claim  no  advantage  therefrom,  or  against  the  corporation,  if 

» Mechanics'  Bank  tJ.  New  York  &  N.  ler,  38  Barb.  584 ;  Shotwell  v.  Mali,  id. 
H.  R.  Co.,  4  Duer,  480.  445  ;  Cazeaux  v.  Mali,  25  id.  578. 

« New  York  &  N.  H.  R.  Ck).  v.  Schuy.        ^  2  Redf .  on  Rail.,  §  234,  par.  70  and 

note. 


Membess  —  Stockholders  and  Stock.  161 

he  has  knowledge  of  the  fraudulent  acts  of  the  agent,  or  if  he 
acts  in  bad  faith  in  the  transaction ;  and  that  a  bona  fide  purchaser 
from  him  would  be  in  no  better  situation. 

This  is  illustrated  by  a  recent  case  in  New  York,  *  where  the 
facts  were  as  follows :    By  the  act  creating  a  corporation,  its 
capital  stock  was  limited  to  $3,000,000,  and  divided  into  shares  of 
$100  each,  transferable  in  such  a  manner  as  the  company  should 
direct ;  the  eutire  stock  was  taken,  and  certificates  issued  therefor 
to  the  owners.     The  by-laws  of  the  company  prescribed  that 
transfers  of  stock  should  x>nly  be  made  on  the  transfer  books  of  the 
company,  and  required  the  certificate  of  ownership  to  be  surren- 
dered prior  to  the  making  of  such  transfer  and  the  issue  of  a  new 
certificate.      The  company  established  a  transfer  agency,   and 
appointed  their  president  a  transfer  agent,  who  was  authorized 
and  accustomed  to  the  transfer  of  stock  on  the  books  in  his 
charge,  and  on  the  surrender  of  the  certificate  therefor,  to  execute 
and  deliver  to  the  transferee  the  usual  certificate,  stating  that  he 
was  entitled  to  the  number  of  shares  of  stock  specified  therein, 
transferable  on  the  books  of  the  company  by  him  or  his  attorney, 
on  the  surrender  of  the  certificate.     The  agent  fraudulently  gave 
to  one  Kyle  a  certificate  in  the  usual  form  for  eighty-five  shares 
of  stock,  when,  in  feet,  the  latter  owned  no  stock,  none  stood  on 
the  books  in  his  name,  and  no  certificate  for  such  stock  had  been 
surrendered.    The  plaintiffs  in  good  faith,  and  relying  upon  the  cer- 
tificate as  regularly  issued  and  valid,  made  a  loan  to  Kyle,  receiving 
from  him  as  security  the  certificate,  with  an  assignment  of  the 
stock  and  a  power  of  attorney  to  transfer  the  same.    In  an  action 
by  the  plaintiffs  against  the  corporation  for  refusing  to  permit  the 
stock  represented  by  the  certificate  to  be  transferred,  it  was  held 
by  the  court  of  appeals  of  thai  state,  that  the  certificate  was 
void,  and  that  the  plaintiffs  did  not  thereby  acquire  a  right,  legal 
or  equitable,  to  any  stock  ;  that  the  corporation  was  not  responsi- 
ble to  the  plaintiffs  for  damages  sustained  by  their  reliance  upon 
the  genuineness  of  the  certificate ;  that  the  certificate  did  not  par- 
take of  the  character  of  negotiable  instruments ;  that  a  honafide 
assignee  of  such  an  instrument  takes  it  subject  to  the  equities 

^MfichaDica'  Bank  v.  New  York  &  N.  H.  R.  Co.,  18  N.  Y.  599. 
21 
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which  exist  against  the  assignor ;  and  that  the  doctrine  of  estop- 
pel in  pais  was  not  applicable  to  snch  a  case.  ^ 

On  this  subject  Mr.  Redfield  appropriately  observes :  **  What- 
ever may  be  said  of  the  duty  of  corporations  to  employ  only 
reliable  directors  and  transfer  agents,  and  of  the  justice  of  the 
company  being  bound  by  their  acts,  within  the  apparent  scope  of 
their  employment,  all  of  which  are  in  general  terms  most  unde- 
niable propositions ;  still,  something  is  due  to  common  prudence 
and  reasonable  caution,  on  the  part  of  those  who  deal  in  stocks,  to 
see  at  least  what  the  charter  and  books  of  the  company  will  at 
once  disclose  to  any  one  who  will  examine.  And  if,  instead  of 
making  a  reasonable  examination  of  matters  obviously  within  his 
reach,  one  sits  down  blindly  to  adventure  millions  upon  a  spurious 
issue  of  stock  in  such  sums  and  at  such  times  as  to  induce  most 
prudent  men  to  hesitate  about  its  genuineness,  it  is  perhaps  not 
unreasonable  that  he  should  be  held  bound  by  such  facts  as  the 
slightest  examination  must  have  disclosed.  This  is  the  rule  in 
regard  to  most  commercial  and  business  transactions,  and  we  see 
no  special  hardship  in  its  application  here  within  reasonable 
limits."  • 

1  See,  also,  Chicago  City  R.  Co.  v.  Greenwood's  case,  28  E.  L.  &  E.  422 ; 

AUerton,  18  Wall.  283 ;    New  York  &  S.  C,  3  De  G..  M.  &  G.  471 ;  AthenaBum 

N.  H.  R.  Co.  V.  Schuyler,  84  N.  Y.  80 ;  Ass;  Co.  v.  Foley,  1  Giff.   102 ;  S.  C, 

Curran  «.   Arkansas,    15    How.    804 ;  81  Law  T.  70. 
Curry  «.  Scott,  54  Pa.  St.  270 ;  Ernest        » 2  Redf.  on  Rail.,  §  284,  11. 
«.  Nicholls,  6  H.  L.  C.  401.    Bat  see 
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CHAPTER  VI. 

DIRBCTOBS. 

Sbc.  145.  Directors  —  election  of. 

Sbc.  146.  Powers  of  directors. 

Sec.  149.  Board  of  directors  or  managers. 

Sec.  150.  Implied  powers  of. 

Sbc.  151.  Acts  not  within  the  scope  of  their  powers. 

Sec.  153.  Powers  conferred  hy  the  fundamental  law. 

Sec.  153.  Powers  depend  upon  interpretation. 

Sec.  154.  Powers  not  conferred  upon  directors  remain  in  the  corporate 
body. 

Sbc.  155.  The  directors  cannot  change  the  character  and  objects  of  the  cor- 
poration. 

Sec.  156.  Directors  as  agents. 

Sec.  159.  Bale  in  England  as  to  the  authority  of  directors. 

Sbc.  160.  Delegation  of  authority. 

Sbc.  162.  Batificationof  agent's  acts. 

Sbc.  163.  Implied  ratification. 

Sbc.  165.  Effect  of  knowledge  of  unauthorized  acts. 

Sbc.  167.  Effect  of  ratification. 

Sec.  168.  Directors  under  the  national  banking  law. 

Sec.  169.  Personal  liability  of  directors. 

Sbc.  172.  The  fiduciary  character  of  directors. 

Sec.  174.  They  cannot  manage  the  affairs  of  the  corporation  for  their  peiv 
sonal  benefit. 

Sec.  175.  Contracts  by  directors  with  corporations. 

Sbc.  177.  Instances  where  they  are  not  personally  liable. 

Sec.  178.  Where  they  act  without  authority. 

Sec.  179.  Liability  as  partners. 

Sec.  180.  Directors  dsfaeto. 

Sbc.  181.  Compensation  of. 

Sec.  182.  Meetings  of  directors. 

Sec.  145-  Election  o£  —  As  corporations  are  artificial  and 
merely  ideal  persons,  they  cannot,  as  before  observed,  act  in  all 
respects  like  a  natural  person,  or  perform  any  physical  act. 
Hen(»  the  necessity  of  their  acting,  as  a  general  thing,  by  duly 
constituted  agents.  So  it  oan  only  express  its  assent  through 
the  voice  or  votes  of  its  members ;  the  voice  or  votes  of  the  ma- 
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jority,  if  fairly  expressed,  or  an  opportunity  for  a  fair  expression 
is  ^ven,  at  any  regular  corporate  meeting,  is  considered  the  voice 
and  will  of  the  corporate  body. 

As  the  body  of  a  private  corporation  is  nsually  composed  of 
many  members,  and  the  meeting  of  them,  for  the  purpose  of 
obtaining  an  expression  of  its  will,  would,  in  the  management  of 
most  of  its  business  aflEairs,  be  inconvenient,  if  not  impracticable, 
it  is  usual  with  joint-stock  corporations  to  confer  the  authority  in 
this  respect  upon  a  limited  number  of  the  members  usually  called 
directors  or  managers,  who  act,  in  most  respects,  in  the  general 
management  of  its  affairs,  as  agents  for  and  in  place  of  the  cor- 
poration, and  of  the  stockholders.*  Provision  is  usually  made  by 
the  act,  articles  of  incorporation,  or  other  constating  instrument, 
as  to  the  mode  of  electing  or  appointing  such  directors ;  but  in  the 
absence  of  such  a  provision,  it  is  evident,  on  general  principles, 
that  the  corporators  would  possess  such  power.  However  ap- 
pointed, they  are,  in  some  respects,  trustees  of  the  corporation  as 
well  as  of  its  members,  and  even  of  its  creditors.  But  we  shall 
hereafter  refer  to  this  subject.* 

Sec.  146.  Powers  of  dlreoton.  —  The  powers  of  directors  are 
usually  such  as  are  conferred  upon  them  by  the  constating  instru- 
ments or  by-laws  of  the  body.  But,  as  a  general  rule,  they  pos- 
sess no  powers  beyond  those  residing  in  the  corporate  body.  And 
if  they  should  exceed  the  powers  conferred  upon  them,  or  per- 
form acts  exceeding  their  authority,  they  would  be  ultra  vires 
and  void.  But  of  the  doctrine  of  ultra  vires  we  propose  to  treat 
in  another  place.* 

They  are  the  agents  of  the  corporation  so  far  as  authorized, 
either  expressly  or  impliedly,  by  the  fundamental  law  of  its  be- 
ing. But  they  do  not  possess  powers  not  conferred  upon  it  in 
this  manner,  or  such  as  come  within  the  usual  powers  of  such 
agents  by  the  common  law.  It  has  been  held  that  the  authority 
to  act  as  directors  will  be  liberally  construed  in  their  favor,  and 
with  a  due  consideration  for  the  best  interests  of  the  company.* 

>  Dana  v.  Bank  of  United  States,  5  '  See  post,  ch.  9. 

W.  &  S.  247 ;  Burke  v.  Smith,  16  WaU.  *  Green's    Brice's  Ultra  Vires,  41 ; 

895.  Wilson  v.  Meiers,  10  C.  B.  (N.  S.)  848  ; 

» See  post,  ch.  14.  8  L.  T.  (N.  S.)  780. 
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Thnfi,  in  a  case  where  the  directors  had  authority  to  sell  the  ships 
of  the  company,  it  was  held  that  they  might  sell  all  its  ships/ 
And  where  the  general  powers  of  the  body  of  the  corporation  are 
transferred  to  the  properly  constituted  directors,  they  may,  unless 
restricted,  do  whatever  the  corporation  might ;  and  by  virtue  of 
this  power  they  may  dispose  of  the  corporate  property  in  whole 
or  in  part ;  but  this  general  power  is  held  not  to  extend  to  its 
franchises,  and  unless  they  are  expressly  authorized  by  law  so  to 
do,  they  would  not  possess  the  power  to  dispose  of  them." 

Seo.  147.  Where,  by  the  law  of  its  constitution,  the  corpora- 
tion has  authority  to  sell  and  transfer  its  property  or  franchises, 
or  to  consolidate  with  any  other  company,  this  authority  could  be 
exercised  by  the  directors  by  virtue  of  their  express  or  implied 
powers.*  But  a  sale  and  transfer  of  the  rights  of  one  company  to 
another,  without  legislative  authority,  is  held  to  be  against  public 
policy,  and  courts  will  not  aid  a  transfer  against  such  policy,  or 
in  disregard  of  the  duties  and  obligations  of  the  company.*  And 
it  seems  well  settled  that  no  corporation  can,  without  express  leg- 
islative authority,  either  sell  or  mortgage  its  franchises.*  But  we 
will  reserve  the  further  consideration  of  this  subject  for  another 
place.* 

'  WUflon  V.  Meiers,  10  C.  B.  (N.  S.)  each  stockholders  as  dissent,  tfaef  maj 

34S.  prevent  it.    Bat  see  post^  ch.  16. 

'  Wood  V.  Belford,  etc.,  R.  Co.,  8  *  Hayes  v.  Ottaway,  etc.,  R.  Co.,  61 

Phil.  94;  Middlesex  R.  Co.  v.  Boston,  ni.  422. 

etc,  ft.  Co.,  115  Mass.  847;  Enfield  »  York,  etc.,  R.  Co.  v.   Winans,  17 

Toll  Bridge  Co.  v.  Connecticut,  etc.,  How.  39;  PuUan   v.  Cincinnati,  etc., 

R.  Co..  7  Conn.   29 ;   Abbot    v.  Hard  R.  Co.,  4  Biss.  85 ;  Pierce  v.  Emery,  32 

Rabber  Co.,  33  Barb.  587;  Fisher  v.  N.  H.  484;  Commonwealth  v.  Smith, 

Evansville, 7  Ind.  407;  States.  Bailey,  10  Allen,  448;  Richardson  v.  Sibley, 

16  id.  46 ;  Bruffett  9.  Great  Western  R.  11  id.  65;  Hendee  «.  Pinkerton,  14 

Co.,  25  lU.  353 ;  Hatcher  v.  Toledo,  id.  381 ;  Troy,  etc.,  R.  Co.  t>.  Kerr,  17 

etc,  R.  Co.,  42  id.  447 ;  Mahaska,  etc..  Barb.  601 ;  Lanman  v.  Lebanon  Valley 

R.Co.  9.  Des  Moines,  etc.,  R.  Co.,  28  R.  Co.,    30   Pa.    St.  42;   Wenchester 

la.  437.  T.  Co.  v,  Vimont,  5  B.  Monr.   1 ;  Ar- 

•  Treadwell  ©.  Salisbury  Manf.  Co.,  thur  v.  Commercial  Bank,  9  S.  &  M. 
7  Gray,  393;  Lanman  v.  Lebanon,  etc.,  394 ;  Coe  v.  Columbus,  etc.,  R.  Co.,  10 
R.  Co.,  30  Pa.  St.  42 ;  New  Orleans,  Ohio  St.  372.  But  compare  Sheplev  v. 
etc,  R.  Co.  V.  Harris,  27  Miss.  517.  Augusta,  etc.  R.  Co.,  55  Me.  395;  Ken- 
See,  also.  Black  v.  Delaware,  etc,  R.  nel^,  etc,  R.  Co.  v.  Portland,  etc.,  R. 
Co.,  9  C.  R  Green,  455,  where  it  is  held  Co.,  59  id.  9 ;  Miller  v.  Rutland,  etc., 
that  in  case  of  a  lease  or  sale  by  vir-  R.  Co.,  36  Vt.  452 ;  HaU  v.  Suliyan  R. 
tue  of  legislative  authority,  unless  Co.,  2  Redf.  Am.  R.  Cases,  621. 
provision  is  made  for  compensation  to  ^  See  post,  ch.  10.  For  the  subject  of 

consolidation,  see  post,  ch.  16. 
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Sec.  148.  A  provision  in  a  bank  charter,  conferring  upon  the 
directors  power  to  make  such  by-laws,  rules  and  regulations  as 
shall  be  needful,  touching  "  the  time,  manner  and  terms  upon 
which  discounts  and  deposits  shall  be  made,"  will  be  construed 
as  giving  to  the  directors  power  to  make  by-laws,  etc.,  to  operate 
and  control  merely  the  internal  conduct  of  the  bank,  and  to  re- 
strain and  direct  its  own  o£B.cers  in  the  management  of  its  affairs, 
and  not  to  affect  the  public  at  large  or  prejudice  the  rights  and 
interests  of  third  persons.*  But  where  a  charter  provided  that 
the  capital  stock  "  may  be  increased  from  time  to  time  at  the 
pleasure  of  said  corporation,"  it  was  held  that  the  directors  alone 
had  no  power  to  increase  it,  although  it  was  further  provided 
that  "  all  the  corporate  powers  shall  be  vested  in  and  exercised  by 
a  board  of  directors  and  such  o£B.cers  and  agents  as  said  board 
shall  appoint."  It  was  further  held  that  such  powers  referred 
to  ordinary  business  transactions.* 

Sec.  149.     Board  of  direotors  or  managem.  —  We  have  said  that  it 

is  usually  provided  by  the  fundamental  or  constatory  regulations 
of  the  body,  for  the  election  of  directors  and  the  exercise  of  their 
powers  and  duties.  In  such  cases  these  regulations  must  ordinarily 
be  considered  in  the  light  of  a  power  of  attorney ;  and  the  general 
principles  applicable  to  agency  would  be  applicable  to  a  board 
composed  of  such  directors.  Where  their  powers  are  specifically 
defined  by  such  instruments,  they  would  be  thereby  limited,  and 
could  not  claim,  in  respect  to  the  powers  thus  regulated,  to  have 
the  common-law  powers  of  such  a  body.  To  hold  otherwise 
would  be,  in  the  language  of  Mr.  Justice  Stoby,  "  to  suppose 
that  the  common  law  is  superior  to  legislative  authority ;  and  that 
the  legislature  cannot  dispense  with  forms,  or  confer  authorities 
which  the  common  law  attaches  to  general  corporations.' 


>j « 


Sec.  150.  The  general  powers  conferred  upon  the ,  board  of 
directors  gives  them  control  of  the  property  of  the  corporation  ;  * 
but  the  board  would  have  no  power,  by  an  act  or  resolution,  to 

^  Seneca  Countj  Bank  v.  Lamb,  26  '  Fleckner  «.  Bank  of  U.  S..  8  Wheat. 
Barb.  595.  388. 

•  Railway  Oo.  v,  Allerton,  18  Wall.  *See  Spear  v.  Ladd,  11  Mass.  94; 
233.  Northampton  Bank  «.  Smith,  2  Cow. 

579. 
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exclude  a  member  from  any  common-law  or  statutory  rights ; 
sach  as  to  exclude  him  from  an  examination  of  the  bank  books 
of  the  corporation,  on  the  ground  that  he  was  hostile  to  its  inter- 
ests.* The  powers  of  the  directors  under  a  general  authority  will, 
of  course,  depend,  as  we  have  suggested,  upon  the  nature  and 
character  of  the  corporation.  Thus,  the  board  of  directors  of  a 
banking  corporation  may  authorize  its  agents  to  borrow  money ;  * 
fix  the  rates  and  conditions  of  discounts ; '  pass  resolutions  author- 
ising the  stockholders  to  transfer  their  stock  to  the  bank  in  pay- 
ment of  their  debts  to  it ;  *  and  authorize  any  one  of  their  num- 
ber to  assign  any  securities  belonging  to  the  bank.* 

The  bowd  of  directors  may,  ordinarily,  do  any  act,  in  the  gen- 
eral management  of  the  business,  that  the  company  can  do,  unless 
restrained  by  the  creating  or  constating  instruments,  or  the  by- 
laws of  the  body.' 

Sso.  150.  DnpUed  powers  oL  —  It  will  be  manifest  that  the  pow- 
ers of  directors  of  joint^tock,  as  well  as  many  other  corporations, 
are  mostly  implied,  or  to  be  inferred,  from  grants  of  authority  in 
general  terms.  In  fact,  the  constitution  of  directors  of  a  corporate 
body  would  carry  with  it,  by  implication,  a  variety  of  duties  and 
powers,  the  details  of  which  are  seldom  or  never  expressed  in  the 
articles  or  by-laws  of  the  institution.  It  is  difficult  to  lay  down 
any  universal  rules  relating  to  their  powers,  as  they  must  largely 
depend  upon  the  nature,  character  and  objects  of  the  corpora- 
tion. 

In  general,  it  may  be  said  that  they  possess  all  the  powers  to 
act,  which  the  corporation  would  possess  if  it  had  no  directors ; 
unless  they  are  restrained  by  some  express  law  of  the  association, 

'  People  V,  Throop,  12  Wend.  183.  Harr.  Ch.  106 ;  Lester  «. Webb,  1  AUen, 

«  Ridgewaj  v.  Farmers'  Bank.  12  S.  34. 

&  R.  256 ;  Leavitt  v,  Yates,  1  Edw.  •  Whitewell    v.    Warner,     20    Vt. 

134.  425 ;  Bank  of  Middlebury  v.  Rutland, 

•Bank  of  U.  S.  «.  Dnnn,  6  Pet.  51 ;  etc..  R.   Co.,  80   id.  159.     See,  also. 

Bank  of  Metropolis  o.  Jones,  8  id.  16  ;  Augusta  Bank  v.  Hamblet.  85  Me.  491 ; 

Percy  v.  Millaudon,  3  La.  568 ;  Bank  Despatch  Line,  etc.  v.  Bellamy,  12  N. 

of  Pennsylvania  v.JReed,  1  W.  &  S.  101.  H.  225  ;  Bank  of  Middlebury  c.  Edger- 

♦  Taylor  v.  Miami  Exporting  Co.,  6  ton,  80  Vt.  182  ;  Miller  v.  Rutland,  etc. , 
Ohio.  218;  Bank  of  Columbus  t).  Bruce,  R.  Co.,  36  id.  452  ;  Burrill  t?.  Nahant 
17  N.  Y.  507.  Bank,  2  Mete.  163  ;  Sargent  v.  Web- 

*  Spear  v.  Ladd,  11  Mass.  94 ;  North-  ster,  13  id.  497 ;  Hoyt  «.  Thompson,  19 
ampton  Bank  v,  Pepoon,  id.  288 ;  Bank  N.  Y.  207;  Gordon  «.  Preston,  1  Watts, 
CommissionerB   v.  Bank  of  Brest,  1  388- 
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or  from  implication  necessarily  deduced  therefrom.  But  they 
would  possess  no  powers  by  implication  which  were  not  necessary 
for  an  economical  and  successful  prosecution  of  the  purposes  of 
the  institution,  and  cannot  engage  in  any  business  or  transactions 
foreign  to  the  purposes  and  ordinary  business  of  the  company/ 

Seo.  151.     Acta  not  within  the  scope  of  their  powers.  —  It  would 

perhaps  be  easier  to  illustrate,  in  general,  the  powers  of  directors 
by  a  reference  to  the  cases  where  it  has  been  decided  that  they 
exceeded  their  powere,  than  by  any  general  statement  of  the 
powers  they  possess.  Thus,  it  has  been  held  that  they  have  no 
general  authority  to  apply  to  the  legislature  for  any  change  or 
enlargement  of  the  corporate  powers ; '  nor  to  alienate  property 
essentially  necessary  for  the  transaction  of  the  company's  busi- 
ness ; '  nor  to  destroy  the  corporate  existence,  or  give  away  its 
funds,  or  deprive  it  of  its  means  to  accomplish  the  purposes  of  its 
creation.* 

On  this  subject,  Mr.  Justice  Story  once  observed:  "Inde- 
pendent of  some  special  and  positive  law,  or  provision  in  its 
charter  to  such  an  effect,  I  do  exceedingly  doubt  if  any  corpo- 
ration, at  least  without  the  express  assent  of  all  the  corporators, 
can  rightfully  dispose  of  all  its  property  by  such  a  general  assign- 
ment, so  as  to  render  itself  incapable  in  the  future  of  performing 
any  of  its  corporate  functions."  *  And  where  the  organic  law 
vests  in  the  directors  aU  the  corporate  powers,  this  is  construed  to 
relate  to  the  ordinary  transactions  of  the  company  and  is  held  not  to 
extend  to  a  reconstruction  of  the  corporation,  or  to  an  enlarge- 
ment of  its  capital.'  And  it  has  also  been  held  that  it  is  an 
abuse  of  the  trust  of  directors  wholly  unauthorized,  and  at  war 

^  As  to  the  general  powers  of  direct-  '  Abbot  v.  American  Hard  Rubber 

ors  unless  restrained  by  the  laws  of  Co.,  83  Barb.  587. 

the  institution,  see  Whitewell  v.  War-  *  Burke    «.   Smith,    16   Wall.    895  ; 

ner,  20  Vt.  425  ;  Bank  of  Middlebury  Penobscot,  etc. ,  R.  Co.  v.  Dunn,  39  Me. 

V.   Rutland,  etc.,  R.   Co.,  30  id.   159 ;  587 ;  Bedford,  etc.,  R.  Co.   «.   Bowser, 

Augusta  Bank  v.  Hamblet,  35  Me.  491;  48  Pa.  St.  29. 

Despatch  Line,  etc.  v.  Bellamy  Manuf.  *  Dissenting  opinion  of   Story,  J., 

Co.,  12  N.   H,   225 ;  Bank  of  Middle-  concurred  in  by  Justices  Baldwin  and 

bury  V.  Edgerton,  80  Vt.  182 ;  Miller  v.  McLean,  in  Beaston  «.  Farmers*  Bank, 

Rutland,  etc.»  R.  Co.,  36  id.  452 ;  Hoyt  12  Pet.  102. 

c.  Thompson,  19  N.  Y.  207 ;  Gordon  «.  •  Railway  Co.  v,  Allerton,  18  Wall 

Preston,  1  Watts,  385.  233. 

*  Marlborough  Manuf.  Co.  v.  Smith, 
2  Conn.  579. 
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with  the  design  of  the  charter,  to  single  out  some  of  the  sub- 
scribers to  the  stock  and  release  them  from  their  liability/  Mr. 
Justice  Strong,  on  this  subject,  observes :  "  It  has  been  settled  by 
veiy  numerous  decisions,*  that  the  directors  of  a  company  are 
incompetent  to  release  an  original  subscriber  to  its  capital^  or  to 
make  any  arrangement  with  him  by  which  the  company,  its 
creditors,  or  the  state,  shall  lose  any  of  the  benefits  of  his  sub- 
scription. Every  such  arrangement  is  regarded  in  equity  not 
merely  ultra  vires,  but  as  a  fraud  upon  other  stockholders,  upon 
the  public,  and  upon  the  creditors  of  the  company."  * 

Sec.  152.  Powen  conferred  by  the  fundamental  law.— From  what 
has  already  been  said,  it  is  evident  that  the  powers  of  directors 
may  not  only  be  limited  by  the  regulations  or  fundamental  law  of 
the  corporation,  relating  especially  to  them,  but,  by  the  powers  of 
the  corporate  body  itself.  If  the  management  of  its  affaire  are 
committed  to  them  by  the  fundamental  law  of  its  existence,  they 
alone  have  the  power  to  manage  its  concerns ;  and  may  exercise 
their  discretion  without  being  subject  to  the  control  of  the  corpo- 
rate body.'  Nor  have  the  stockholders  any  general  right  to  inter- 
fere with  the  management  of  the  affairs  of  the  company  by  the 
directors,  where  they  act  in  good  faith,  and  within  the  scope  of 
the  general  powers  of  the  corporation.  The  remedy  of  the  stock- 
holders for  mismanagement,  or  a  lack  of  ability  or  judgment  on 
the  part  of  these  agents,  would  be  to  make  a  change  of  them  at  a 
proper  meeting,  held  for  that  purpose,  which  is  generally  provided 
for,  by  the  laws  of  the  institution.  In  this  way,  a  change  of  man- 
agement and  of  the  business  policy  may  be  effected,  to  suit  the 
interests  or  the  wishes  of  a  majority  of  the  members. 

On  the  subject  of  the  exclusiveness  of  the  authority  of  the 
directors  of  a  corporation,  and  their  exemption  from  any  inter- 
ference on  the  part  of  the  stockholders,  and  their  right  to  control 
and  manage  the  corporate  affairs,  within  the  scope  of  the  author- 
ity conferred  upon  them,  it  was  recently  observed  :  "  It  might 
well  be  doubted  whether  a  general  meeting  of  the  stockholders  of 

*  Bedford  R.  Co.  v.  Bowser,  48  Pa.  Jones  v.  Terre  Hante,  etc.,  R.  Co.,  57 
St.  29.  N.  Y.  196.     See,  also,  Howe  d,  Deuel, 

*  Burke  9.  Smith,  16  Wall.  395.  See,    48  Barb.  508. 

ftlao,  Alford  «.  Miller,  32  Conn.  543 ;        'Bank  of  the  U.  S.  «.  Dandridge,  12 
Bank  v.  St  John,  25  Ala.  (N.  S.)  566 ;    Wheat.  118. 
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the  plaintiff  [the  corporation]  could  be  legally  held  for  any  other 
purpose  than  the  selection  of  a  board  of  directors.  Such  a  meet- 
ing as  to  any  other  purpose  or  object  could  only  be  in  its  purpose 
and  character  advisory  to  the  board  of  directors.  It  would  have 
no  power  to  take  under  its  charge  or  put  under  the  charge  of 
others  the  affairs  of  the  company.  The  president  and  du^ectors  of 
such  a  corporation  as  the  plaintiff  have  been  said  to  be  the  agents 
of  the  stockholders ;  but  this  expression  must  be  understood  in 
view  of,  and  must  be  limited  to,  the  subject  under  consideration. 
In  any  thing  like  a  general  or  universal  sense,  it  will  be  readily 
seen  that  it  cannot  be  true.  Indeed,  so  far  as  third  persons  and 
especially  the  government  or  creating  power  of  the  corporation, 
are  concerned,  the  president  and  the  directors,  and  the  stockhold- 
ers may  rather  be  considered  as  the  members  and  limbs,  each 
acting  within  its  appropriate  sphere,  of  that  artificial  being  or 
entity,  to  which  the  name  and  powers  of  the  corporation  have 
been  assigned  by  the  law  of  its  creation.  When,  therefore,  a 
question  arises,  by  whom  the  conferred  powers  are  to  be  exercised, 
it  will  be  determined  rather  by  the  law  of  the  creation  of  the  com- 
pany, showing  in  each  case  on  whom  the  governing  or  controlling 
power  has  been  conferred,  that  by  any  consideration  of  the  rights 
and  interests  of  those  concerned  in  the  corporation  as  among  them- 
selves." * 

Sec.   153.     Powers  depend  upon  interpretation. — The  powers  of  di- 
rectors must  frequently  depend  upon  the  construction  of  the  fun- 

'OpinionbyGHOLSON,  J.,  in  Dayton,  obyious  from  the  charter,  that    the 

etc.,  R.  Co.  V.  Hatch,  1  Disn.  84    See,  oompanj    could    do    no    act    except 

also,  White  well,  Bond  &  Co.  ©.Warner,  through    the    directors.     When    the 

20  Vt.  425 ;  Commissioners  v.  Trustees,  charter  prescribes  the  mode  of  its  ao- 

etc,  6  S.  &  R.  508 ;  Ridgway  v.  Farm-  tion,   its  injunctions  must  be  rigidly 

ers'  Bank,  12  id.  256 ;  Bank  of  Ken-  pursued.    *    ♦    ♦    The  stockholdera 

tncky  V.  Schuylkill  Bank,  1  Pars.  Sel.  in  this  case  had  no  power  to  make  a 

Cas.  180 ;  State  v.  Bank  of  Louisiana,  lease  or  do  any  other  administrative 

6  La.  745 ;  Salem  Bank  v.  Gloucester  act  in  the  management  of  the  afiairs  of 

Bank,  17  Mass.  29,  where  it  is  held  that,  the  corporation.    If  a  case  could  be 

if  the  general  power  of  making  by-laws  made  at  all,  it  could  be  executed  only 

is  left  by  the  charter  to  the  corporation  in  pursuance  of  an  act  of  the  directors, 

at  large,  the  power  of  the  board  of  di-  who  are  appointed  by  the  charter  for 

rectors  may  be  circumscribed  by  them,  the  management  of  its  affairs.    It  is  no 

In  Conro  v.  Port  Henry  Iron  Co.,  answer  that  individual  stockholders. 

»upray  a  lease  was  made  by  the  stock-  who  were  present  at  the  meeting  when 

holders  instead  of  the  directors,  and  the  lease  was  ordered,  were  also  direc- 

the  charter  provided  for  a  board  of  tors.    They  did  not  meet  or  act  as  dl- 

directors  of  the  corporation  with  gene-  rectors,  but  as  stockholders." 
ral  powers  ;  the  court  say :  "  It  is  quite 
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damental  law  of  the  corporation,  and  the  questions  most  frequently 
presented  to  the  courts  are  those  relating  to  the  law  xsreating  and 
oonstitating  boards  of  directors,  and  the  proper  construction  and 
interpretation  of  the  charter,  articles  of  association,  by-laws,  or 
constating  instruments  of  the  corporation. 

Sec.   154.     Powers  not  conferred  on  directon  remain  in  the  corporate 

body.  —  As  the  directors  of  a  corporation  are,  at  least  in  one  sense, 
agents  of  the  corporation,  and  receive  their  powers  from  their 
appointment  and  the  constating  instruments,  whatever  power,  in 
reference  to  the  management  of  its  affairs,  does  not,  by  virtue  of 
these,  vest  in  them,  must  reside  in  the  whole  body ;  and  it  has 
been  held  that  in  emergencies,  where  the  charter  failed  to  pre- 
scribe the  mode  of  procedure  so  as  to  accomplish  the  objects  of 
the  corporation,  the  stockholders  have  a  right  to  act  and  exer- 
cise whatever  power  is  necessary  to  carry  out  the  purposes  of  the 
company  and  preserve  its  corporate  existence.* 

Seo.   155.     The  directors  cannot  change  the  character  or  o1:dect8  of  the 

corporation.  —  The  directors,  by  virtue  of  the  power  they  possess, 
cannot  change  the  entire  character  or  purposes  of  a  corporation. 
Any  attempt  of  this  character  would  be  ultra  vires,  of  which  all 
parties  interested  would  be  required  to  take  notice.  Such  author- 
ity is  not  involved  in  a  general  power  to  manage  its  business,  and 
could  only  be  exercised  with  the  consent  of  each  stockholder,  or 
at  least  upon  full  satisfaction  and  compensation  being  made 
to  such  as  may  dissent."  No  majority,  however  large,  have  a 
right  to  divert  the  joint  capital  to  any  purpose  not  consistent 
with  the  objects  of  the  corporation.'  And  any  fundamental 
change  or  alteration  of  the  charter  in  respect  to  the  original  ob- 
jects and  purposes  for  which  the  corporation  was  created,  cannot 
be  obligatory  on  any  member  who  objects ;  and  increasing  the 
capital  stock  of  a  corporation  by  a  board  of  directors  beyond  the 
limits  fixed  by  the  charter  would  be  ultra  vires.  If  the  power 
to  change  the  capital  is  expressly  given  to  the  corporation,  it  must 
be  exercised  by  the  stockholders,  and  not  by  the  directors.     On 

'  In  re  Wheeler,  2  Abb.  Pr.  (N.  S.)  »  Kean  v.  Johnson,  1   Stockt.   401 ; 

361.  Black  v.  Delaware,  etc.,  R.  Co.,  7  C.  E. 

'  Zabriskie  v.  Hackensack,  etc.,  R.  Green,  130  ;  9  id.  455. 
Co.,  3  C.  E.  Green,  178. 
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this  question  the  supreme  court  of  the  United  States  say  :  "  A 
change  so  organic  and  fundamental  as  that  of  increasing  the  capi- 
tal stock  of  a  corporation  beyond  the  limit  fixed  by  the  charter, 
cannot  be  made  by  the  directors  alone,  unless  expressly  authorized 
thereto.  The  general  power  to  perform  all  corporate  acts  refers 
to  the  ordinary  business  transactions  of  the  corporation,  and  does 
not  extend  to  a  construction  of  the  body  itself,  or  to  an  enlarge- 
ment of  its  capital  stock.  *  *  *  Changes  in  the  purpose  and 
object  of  an  association,  or  in  the  extent  of  its  constituency  or 
membership,  involving  the  amount  of  its  capital  stock,  are  neces- 
sarily fundamental  in  their  character,  and  cannot,  on  general  prin- 
ciples, be  made  without  the  express  or  implied  consent  of  the 
members.  The  reason  is  obvious.  First,  as  it  respects  the  pur- 
pose and  object.  This  may  be  said  to  be  the  final  cause  of  the 
association,  for  the  sake  of  which  it  was  brought  into  existence. 
To  change  this  without  the  consent  of  the  associates,  would  be 
to  commit  them  to  an  enterprise  which  they  never  embraced,  and 
would  be  manifestly  unjust.  Secondly,  as  it  respects  the  constit- 
uency, or  capital  and  membership.  This  is  the  next  most  impor- 
tant and  fundamental  point  in  the  constitution  of  a  body  corpo- 
rate. To  change  it  without  the  consent  of  the  stockholders 
would  be  to  make  them  members  of  an  association  in  which  they 
never  consented  to  become  such.  It  would  change  the  relative 
influence,  control  and  profit  of  each  member,  li  the  directors 
alone  could  do  it,  they  could  perpetuate  their  own  power.  Their 
own  agency  does  not  extend  to  such  an  act,  unless  so  expressed 
in  the  charter  or  subsequent  enabling  act,  and  such  subsequent 
act  would  not  bind  the  stockholders  without  their  consent  or  as- 
sent to  it  in  some  form."  * 

But,  where  authority  in  this  respect  is  expressly  conferred  upon 
the  directors  by  the  general  law  of  its  constitution,  or  to  be  in- 
ferred from  the  charter  or  general  acts  of  the  legislature  in  exist- 
ence at  the  time  of  the  creation  of  the  corporation,  the  directors 
would  possess  the  requisite  power  to  accept  an  amendment  of  the 
charter.  And  amendments  of  the  charter,  not  in  violation  of  its 
objects,  may  be  accepted  by  the  shareholders,  but  the  trustees  or 

»  Railway  Co.  v.  AUerton,  18  Wall.  233.      See,  also,    Marlborough    Man. 
Co.  V.  Smith,  2  Conn.  679. 
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directors  have  no  powers  in  this  respect  except  such  as  may  be 
conferred  upon  them ;  and  where  it  is  apparent  that  this  authority 
is  by  law  vested  in  the  directors,  they  could,  undoubtedly,  ac- 
cept an  amendment  of  the  original  charter  or  act  of  incorporation ; 
for  instance,  an  amendment  authorizing  a  subscription  in  real 
estate  to  be  received  by  the  company.* 

On  this  subject  Tttbneb,  L.  J.,  observes :  "  The  great  under- 
taking of  these  (i.  «.,  railway  and  similar)  companies  could 
not  be  carried  out  by  private  enterprise,  and  parliament  has, 
therefore,  with  a  view  to  public  good,  authorized  the  con- 
stitution of  large  bodies,  acting  by  directors,  for  the  purpose 
of  carrying  them  out.  But  these  bodies  have  no  existence 
independent  of  the  acts  which  create  them,  and  they  are  cre- 
ated by  parliament  with  special  and  limited  powers,  and  for 
limited  purposes.  Whether  parliament  has  wisely  limited  their 
powers  for  the  purposes  of  their  incorporation  is  not  for  us  to 
consider.  The  fact  of  their  being  endued  with  such  powers,  and 
incorporated  for  such  purposes,  only  shows  that  parliament  did 
not  think  fit  to  intrust  them  with  more  extended  powers,  or  to 
incorporate  them  for  other  purposes."  * 

Sec.  156.  Dlreoton  as  agents.  —  The  general  subject  of  the 
agency  of  oflScers  will  be  reserved  for  the  following  chapter,  and 
only  a  brief  reference  to  the  subject,  as  it  relates  to  directors,  will 
be  here  given. 

It  is  evident  that  the  directors  of  a  corporation,  in  whatever 
manner  constituted,  are  the  agents  of  the  corporation,  and,  within 
the  scope  of  the  authority  conferred  by  the  laws  or  regulations  of 
the  company  relating  to  them,  their  acts  are  the  acts  of  the  com- 
pany. The  general  principles  in  fact  of  the  law  of  agency  are 
applicable  to  the  relations  between  the  company  and  its  directors. 
But  they  are  agents  only  so  far  as  they  have  authority,  by  virtue 
of  powers  conferred,  and  of  this  authority  and  the  extent  or  limit 
of  it,  parties  dealing  with  these  or  other  agents  of  the  corporation 

a 

*  DajtoD,  etc.,  R.  Co.  «.  Hatch,  1  East  Anglican,  etc.,  R.  Co.  v.  Eastern, 
Dian.  84 ;  State  v.  Adams,  44  Mo.  570.  etc.,  R.  Co.,  11 C.  B.  775  ;  South  York- 

*  Shrewsbury,  etc.,  R.  Co.  v.  London,  shire  R.  Co.  «.  Great  N.  R  Co.,  9  Ex. 
etc,  R.  Co.,  22  L.  J.  Ch.  682.  On  the  56 ;  22  L.  J.  Ex.  804 ;  Groen's  Bilce's 
doctrine  of  ultra  vires  in  such  cases,  Ultra  Vires,  28  et  seq. 

tee  Salomons  v.  Laing,  12  Beav.  889 ; 
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would  be  required  to  take  notice.  These  are  open  to  public 
inspection,  and  constitute  the  power  of  attorney,  and  instructions 
to  these  agents,  accessible  to  all  parties  dealing  with  them/ 

Sec.  157.  The  familiar  doctrine  in  such  cases  is,  that  although 
the  party  dealing  with  an  agent  is  not  required  to  take  notice  of 
private  instructions  communicated  to  him  from  the  principal,  in 
reference  to  his  agency,  he  is  required  to  take  notice  of  a  written 
authority  and  power  of  attorney,  which  he  should  know,  from  the 
circumstances  of  the  case  or  the  character  of  the  agency,  must 
exist.  And  where  there  is  a  special  authority  to  do  a  particular 
act,  or  a  general  authority  to  do  aU  acts  relating  to  a  particular 
matter,  the  agent  may  use  aU  the  necessary  and  appropriate  means 
to  carry  out  the  purposes  of  the  agency  ;  and  any  person  dealing 
with  such  an  agent  may  rely  upon  the  acts  of  such  an  agent,  in 
executing  the  authority  thus  conferred,  as  obligatory  upon  his 
principal.'  AU  persons  dealing  with  the  agents  of  a  corporation 
must  be  supposed  to  know  the  provisions  of  the  fundamental  laws 
or  constating  instruments  of  the  corporation,  and  of  the  limitations 
therein  contained  relating  to  the  authority  of  its  agents,  as  these 
laws  are  usually  accessible  to  all  persons.  But  where  agents  act 
within  the  apparent  scope  of  the  authority  conferred  upon  them, 
it  will  be  presumed  that  their  acts  were  authorized  by  the  body 
they  represent.' 

It  has,  however,  been  held  that  the  doctrine  that  authority  to 
make  a  contract,  by  an  agent  acting  for  an  individual,  will  be 

^  Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  uncontrolled  bj  the  statute  and  the 

28  How.   881 ;   Bank    of  Augusta  v.  general  laws  of  the  kingdom.     Now, 

Earle,  13  Pet.  587 ;  Pearce  «.  M.  &  I.  it  is  plain  that  there  is  no  analogy  be- 

R.  Co.,  21  How.  441.  tween  an  act  which  merely  transcends 

'  Story  on  Agency,  §  73.  the  limits  of  this  deed  of  settlement, 

'  Bissell  V.  Michigan  Southern,  etc.,  and  one  which  violates  the  provisions 

R.  Co.,  22  N.  Y.  1^8.     In  this  case,  of  this  organic  act.    The  deed  of  set- 

Seldon,  J.,  observes :   "  There  are,  in  tlement  is  the  private  act  of  the  share- 

En^l&nd,  a  class  of  corporations  organ-  holders,   and  its  provisions  have  re- 

ized  under  general  laws,  which  do  not  spect  solely  to  their  private  interests, 

provide  the  manner  in  which  the  ob-  It  is  a  mere  power  of  attorney,  and 

iects  and  purposes  of  the  corporation  bears  no  resemblance  to  a  law  enacted 

are  to  be  effected,  but  leave  this  to  be  with  a  view  to  the  interests  of  the 

arranged  by  a  deed  of  settlement  be-  public.     There  is  evidently  no  ques- 

tween  the  corporators  themselves.   By  tion  of  public  policy  involved,  when 

this  deed  the  companies  prescribe  and  the  question  is,  whether  the  officers 

limit  the  powers  and  functions  of  their  have  exceeded  their  authority." 
various  officers,  so  far  as  they  are  left  * 
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implied  from  former  employment  of  the  same  agent  for  the  same 
purposes,  has  no  application  where  the  person  assumes  to  act  as 
agent  for  a  corporation.*  The  reason  of  this  distinction  is,  that 
in  the  first  case  the  extent  of  the  authority  is  generally  known 
only  between  the  principal  and  agent,  but  in  the  latter  the 
authority  is  created  by  statute,  or  is  a  matter  of  record,  to  which 
all  may  have  access  who  have  occasion  to  deal  with  its  oflGicers.' 

Sec.  158.  In  Massachusetts  a  distinction  has  been  made  be-^ 
tween  the  provisions  of  the  charter  in  relation  to  the  authority  of 
directors  and  other  officers,  which  parties  are  bound  to  know,  and 
of  by-laws,  of  which  actual  notice  it  is  claimed  should  be  brought 
home  to  the  parties  dealing  with  the  agents.'  This  doctrine  is 
based  upon  the  distinction,  that  in  the  one  case  the  means  of 
knowledge  is  open  and  public,  while  in  the  other,  it  is  private. 
This  would,  however,  we  apprehend,  be  limited  to  those  cases 
where  the  by-laws  were  adopted  by  the  board  of  directors.  But 
in  this  country  organizations  are  generally  formed  under  general 
statutes,  by  signing  articles  or  certificates  of  association,  etc.,  and 
these  may  provide  for,  and  prescribe  the  duties  of,  officers  and 
agents,  and  thereby  such  regulations  would  become  a  part  of  its 
organic  law.  In  some  cases,  however,  the  general  doctrine  seems 
to  have  been  maintained,  that  parties  dealing  with  an  agent  would 
be  bound  even  to  take  notice  of  the  limitations  of  his  authority 
contained  in  the  by-laws,  as  being  matters  of  record,  and  sub- 
ject to  examination  by  those  dealing  with  the  corporation.* 

Sec.  159.     Rnle  in  England  as  to  the  authority  of  direotonu  —  The 

English  doctrine  in  reference  to  the  authority  of  directors  is, 
"  that  persons  dealing  with  a  registered  company  are  bound  to  ac- 
quaint themselves  with  the  limits  imposed  by  the  deed  of  settle- 
ment or  articles  of  association,  on  the  authority  of  the  directors ; 
yet,  strangers  to  the  company,  dealing  with  directors,  cannot  be 

^  Wjman  v.  HaUowell,  14  Mass.  58.  6  S.  &  M.  218  ;  Risley  v.  Indiana,  etc.,  R. 

•  Salem  Bank  v.  Gloucester  Bank,  17  Co.,  1  Hun,  202 ;  North  River  Bank  ©. 

Mass.  1.    See,  also,  State  v.  Commer-  Aymar,  8  Hill,  262  ;  Mechanics'  Bank  v, 

dal  Bank  of  Manchester,  6  Sm.  &  M.  New  York,  etc..  R.  Co..  13  N.  Y.  599  ; 

237.  McCallough    v.  Mosa,  5    Denlo,  567; 

•Fay  9,  Noble,  12  Gush.  1.  Dabney  «.  Stevens,  40  How.  Pr.  341 ; 

^Adirianoe  v  Roome,  52  Barb.  899;  Salem  Bank  o.  (Gloucester  Bank,  17 
Wild  V,  Bank  of  Passamaquoddy,  8  Ma-  Mass.  1 ;  Lowell  Savings  Bank  9.  Win- 
son,  605 ;  State  d.  Commercial  Bank,  Chester,  8  Allen,  109. 
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affected  by  by-laws,  which  may,  under  the  articles,  be  from  time 
to  time  made  and  varied  by  the  directors,  unless  notice  of  such 
by-laws  is  proved."  •» 

Sec.  160.  Delegation  of  their  authority.  —  The  general  principles 
of  the  laws  of  agency  in  respect  to  the  delegation  of  the  authority 
of  the  agent  are  applicable  to  the  agents  of  corporations.  Mr. 
Story  on  this  subject  says :  "  One  who  has  a  bare  power  or  au- 
thority from  another  to  do  an  act  must  execute  it  himself,  and 
cannot  delegate  his  authority  to  another ;  for  this  being  a  trust  or 
confidence  reposed  in  him  personally,  it  cannot  be  assigned  to  a 
stranger  whose  ability  and  integrity  might  not  be  known  to  the 
principal,  or  who,  if  known,  might  not  be  selected  by  him." '  And 
it  has  been  held  in  reference  to  the  powers  of  directors  as  agents, 
that  where  power  is  conferred  upon  them  involving  the  exercise 
of  personal  judgment  and  discretion,  they  cannot,  without  some 
express  authority  for  that  purpose,  delegate  this  authority  to 
another  person. 

In  a  case  in  New  Hampshire,  involving  the  question,  the  court 
say :  "  According  to  the  uniform  current  of  authorities,  it  would 
seem  quite  clear  that  an  agent  cannot  delegate  to  another  any 
portion  of  his  power  requiring  the  exercise  of  discretion  or  judg- 
ment, unless  in  the  power  conferred  upon  the  agent  is  involved 
the  power  of  substitution  by  the  agent,  in  express  terms,  or  at 
least  by  necessary  implication.  But  no  such  power  of  substitu- 
tion was  conferred  upon  the  directors  in  the  present  case.  The 
by-laws  to  be  sure  allowed  *  the  exercise  of  a  general  superintend- 
ence and  control  by  the  directors,  or  a  majority  of  them,  over  the 
affairs  of  the  corporation.'  But  this  did  not  include  the  right 
to  confer  authority  upon  others  to  exercise  the  same  power. 
Here  was  clearly  no  express  power  of  substitution  given  to  the 
directors,  and  there  was  nothing  in  the  nature  of  the  authority  to 
be  exercised  which  could  render  the  aid  of  others  necessary.  No 
power  of  substitution  is,  therefore,  to  be  implied." " 

1  Buckley,  p.  427.    See,  also,  Ernest  drldge.  12  Wheat.  64:  United  States 

«.  Nicholls,  6  H.  L.  G.  401 ;  Fountalne  v.  Kirkpatrick,  9  id.  720;  Same  9.  Van 

«.  Carmarthen  R  Co., L.  R.,  5  Eq.  816 ;  Zandt,  11  id.  184. 

Royal  Bank  of  India's  Case,  L.  R.,  4  *  Story  on  Agency,  §  18. 

Ch. 252.    Provisions  of  the  charter  and  <  GilUs  v.  Bally,  21  JN.  H.  149.     See, 

by-laws  are  sometimes  deemed  direct-  also.  Re  Leeds  Banking,  65  (Howard's 

cry  only  only.    Bank  of  U.  S.  «.  Dan-  Case), L.  R.,  1  Ch.  App.  663. 


DmECTOBS.  177 

But  the  question  whether  the  authority  cohf  erred  and  delegated 
calls  for  the  exercise  of  such  judgment  or  discretion,  as  comes 
within  the  general  rule  in  such  cases,  or  is  a  merely  ministerial 
act,  is  frequently  one  that  is  diflScult  to  determine.  And  in 
Massachusetts  it  was  held  that :  "  A  board  of  directors  of  the 
banks  of  Massachusetts  is  a  body  recognized  by  law.  By  the  by- 
laws of  these  corporations,  and  by  a  usage  so  general  and  uniform 
as  to  be  regarded  as  a  part  of  the  law  of  the  land,  they  have  the  gen- 
eral superintendence  and  active  management  of  aU  the  concerns 
of  the  bank,  and  constitute,  to  all  purposes  of  dealing  with  others, 
the  corporation.  We  think  they  do  not  exercise  a  delegated 
authority,  in  the  sense  in  which  the  rule  applies  to  agents  and 
attorneys,  who  exercise  the  powers  especially  conferred  upon  them 
and  no  others.  We  think,  therefore,  that  a  board  of  directors 
may  delegate  authority  to  a  committee  of  their  own  number,  to 
alienate  or  mortgage  real  estate.' 


5J  1 


Sec.  161.  The  charter  or  organic  laws  of  the  corporation  usu- 
ally confer  the  exclusive  power  of  managing  its  affairs  upon  a 
board  of  directors.  This,  however,  does  not  constitute  it  the  cor- 
poration, and  their  acts  evidenced  by  their  votes,  as  shown  by  the 
record,  are  as  complete  authority  to  all  its  agents  as  if  the  appoint- 
ment were  by  deed  or  other  written  instrument  and  authenticated 
by  the  corporate  seal." 

Sec.  162.  Ratification  of  directors'  acta.  — It  is  a  familiar  principle 
of  the  law  ef  agency,  that  the  principal  may  ratify  an  unauthor- 
ized act  of  an  agent.  This  principle  is  also  applicable  to  corpora- 
tions and  their  agents. 

This  ratification  may  be  by  a  direct  and  express  sanction  of  it, 
or  by  such  action  and  conduct  on  its  part,  as  to  authorize  the  pre- 

^  BurriU  v.  Nahant  Bank,  2  Mete.  163.  have  authoritj  to  appoint  agents  their 

See,  also,  Percy  v.  Millaadon,  3  La.  authority  does  not  necessarily  cease 

568;  Western    Bank  v.   Gilstrap,   45  with  the  termination  of  the  authority 

Mo.  419 ;  Commissioners  v.  Bank  of  of  the  hoard  appointing  them.  Ander- 

Bn&lo,  6  Paige,  497.    Directors  have  son  i?.  Langden,  1  Wheat.  85;  Exeter 

aathority  to  empower  one  of    their  Bank  u.  Rogers,  7  N.  H.  38;  Brown  v, 

number  to  assign  any  secarities  be-  County  of   Somersett,  11  Mass.  221 ; 

longine  to  the  company.    Stevens  v.  Thompson  v.  Toung,  2  Ohio,  384. 
Hill,  ^  Me.  188 ;  Spear  v.  Ladd,  11        «  Bank  of  the  U.  S.  «.  Dandridge,  12 

Maas.  94;  Northampton  Bank  v.  Pe-  Wheat.  64 ;  Fleckner  «.  Bank  of  the 

poon,  id.  288.    And  where  directors  U.  S.,  8  id.  338. 

'    23 
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sumption  that  it  has  accepted  or  ratified  the  agent's  acts.*  But 
if  the  act  done  by  the  agent  is  entirely  beyond  any  authority  of 
the  corporation  to  perform,  it  would  be  ultra  vires,  and  generally 
void.* 

Seo.  163.  Implied  ratificatioii.  —  The  ratification  of  the  acts  of 
an  agent  is,  however,  generally  inferred  from  the  acts  of  the  cor- 
poration and  the  circumstances  of  the  case.  If  the  board  of 
directors,  or  other  agents  on  behalf  of  the  corporation,  make  a 
contract  and  the  corporation  receives  the  benefits  of  such  contract 
without  objection,  it  would  ordinarily  be  treated  as  a  ratification 
of  it,  and  the  contract  of  the  corporation.' 

Thus,  where  the  directors  of  a  railroad  company  allowed  the 
president  to  purchase  locomotives,  and  give  bills  in  payment 
therefor,  and  they  were  used  on  the  road  of  the  company  for 
more  than  three  years,  during  the  management  thereof  by  the 
president,  who  had  authority  from  the  directors  to  manage  the 
same  in  his  discretion,  and  the  directors  afterward  resumed  the 
management,  this  acquiescence  was  held  to  be  such  a  ratification 
as  to  be  evidence  of  authority  in  the  president  to  bind  the  com- 
pany for  the  payment  of  the  bills  issued  by  the  president  in  pay- 
ment for  such  locomotives.*  And  in  another  case  where  a  cor- 
poration allowed  its  officers  to  give  notes  for  property,  where  the 

1  LoweU's    Case;  Be  New  Zealand  239,240;  ]^ank  of   the  U.   B.  v.  Dan- 
Banking  Co.,  L.  R,  8  Ch.  131.  dridge,  12  Wheat.  89 ;  Union   Bank  of 

*  Peterson  v.  Mayor,  etc.,  17  N.   Y.  Maryland  v.  Ridgely,  1  Harr.  &  Q.  392 ; 

449 ;  Dill,  on  Corp.,  §§  885,  388 .    Rati-  Barrington  v.The  Bank  of  Washington, 

fication  may  be  by  express  assent  or  14  S.  &  R.  421 ;  Wild  v.  Pasaamaquod- 

conduct  of  the  principal,  inconsistent  dy,  3  Mason  (C.  C),  505 ;  Smith  v.  G-oy- 

with  any  other  supposition  than  that  ernor,  etc..  Bank  of  Scotland,  1  Dow. 

he  intended  to  adopt  and  own  the  act  (Pari.)  27  ;  Perkins  v.  Washington  Ins. 

done  in  his  name.    Story  on  Agency,  Co.,  4   (Jow.   645 ;  Troy,  etc.,  R.  Co.  v. 

§§  239,  252.      Bat  no  amount  of  ratifi-  McChesney,  21  Wend.  296  ;  Warren  v. 

cation  can  give  validity  to  an  act  pro-  Ocean  Co.,  16  Me.  489 ;  Badger  «.  Bank 

hibited  by  law.     Martin  «.  2iellerbach,  of  Cumberland,  26  id.  428  ;  Davidson 

38  Cal.  300.  v.  Bridgeport,  8  Conn.  472 ;  Alabama 

^  On  the  subject  of  ratification  of  Bank  v.  Chester,  6   Humph.  458  ;  Hall 

unauthorized  acts  of  agents,  see  Trott  v.  Carey,  5  Ga.    239  ;  Litchfield   Iron 

V.   Warren,  2  Fairf.  227;    Episcopal  Co.  t?.  Bennett,  7  Cow.  234;  Clark  «. 

Charitable    Soc.  t>.  Episcopal   Church,  Benton  Manuf.   Co.,   15   Wend.  256; 

1  Pick.  372  ;  Bank  of  Columbia  v.  Pat-  Lohman  v.  New  York,  etc.,  R.  Co.,  2 

terson,  7  Cranch,  299  ;  Randall  v.  Van  Sandf.  39  ;  City  of  Detroit  v,  Jackso^, 

Vechten,  19  Johns.  60  ;  Gooday  «.  The  1  Doug.  (Mich.)  106 ;  Bank  of  the  State 

Colchester,  etc.,  R.  Co.,  15  Eng.  L.  &  v.  Comegys,  12  Ala.  772. 
E.  596 ;  Magill  v.  Kauffman,  4  S.  &  R.        *  Olcott  v.  Tioga  Railway  Co.,  27  N. 

317 ;  The  Proprietors,  etc.  v.   Gordon,  T'.  546. 
1  Pick.  297;  Ang.  &  Am.  on  Corp.,  §§ 
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right  to  do  80  was  doabtftil,  still  the  property  having  been  taken 
possession  of  by  the  corporation,  who  used  the  same  for  legitimate 
corporate  purposes,  this  was  held  to  be  a  ratification  of  the  acts 
of  the  officers.' 

Sec.  164.  Where  an  insurance  company,  whose  capital  was 
fixed  by  its  charter,  which,  however,  gave  authority  to  the  stock- 
holders to  increase  the  stock  to  a  certain  amount,  and  the  direct- 
ors issued  the  additional  amount  without  a  formal  or  lawful  vote 
of  the  stockholders,  but  they  had  received  dividends  upon  the  basis 
of  the  additional  stock,  having  knowledge  thereof,  it  was  held  to 
constitute  a  complete  ratification  of  the  issue. 

In  this  case,  Dillon,  J.,  observes :  "It  is  our  opinion  that  the 
original  charter  of  the  company  contemplated  that  any  increase  of 
the  capital  stock  beyond  $1,000,000  should  be  assented  to  by  the 
stockholders  as  distinguished  from  the  directors.  It  being  ad- 
mitted that  the  shares  of  stock  owned  by  the  defendant  were  no 
part  of  the  $1,000,000  first  issued,  but  were  part  of  the  stock  is- 
sued by  it  in  excess  of  the  $1,000,000,  and  prior  to  the  amended 
charter  of  March  25,  1869,  this  stock  would  not  be  legal,  and  no 
action  could  be  maintained  to  recover  the  price  of  it,  unless  the 
stock  had  become  legal  stock  by  matters  subsequently  occurring, 
or  unless  the  defendant,  under  the  facts  proved,  is  estopped  to 
set  up  this  objection.  The  legislature  authorized  a  capital  of 
$5,000,000,  but  required  the  assent  of  the  stockholders  to  any  in- 
crease beyond  one  million.  The  amount  issued  at  no  time  had 
reached  the  $5,000,000.    No  mode  of  procuring  the  assent  of  the 

^  Mo8B  v»  Averell,  10  N.  T.  449.   See,  without   authority.      McLaughlin    v. 

also,  Coming  «.  Southland,  8  Hill,  652 ;  Detroit,  etc.,  R.  Co.,  8  Mich.  lOO. 

Mo88  V.  Rossie  Jjead  Co. ,  5  id.  137 ;  Ratification  of  the  unauthorized  acts 

Conio  V.  Port  Henry  Iron  Co.,  12  Barb,  of  the  president,  where  he  executed  a 

27 ;  Clark's  Ex'rs  «.  Van  Riemsdyk,  0  mortgage  purporting  to  be  on  corpo- 

Grancb,  158 ;  Church  v.   Sterling,   16  rate  property,  individually,  and  sealed 

Conn.  ^8  ;  Chicago  Building  Soc.  v.  it  with  his  private  seal  without  special 

Crowell.  65  111.  SSS;  Williams  ©.  St.  authority,  may  be  presumed  from  the 

George's  Harbor  Co.,  2  De  G.&  J.  547;  knowledge    of  the  members  of    the 

£dwaivlfl  V.  Kilkenny,  etc.,  R.  Co.,  26  board  of  directors,  and  their  long  con- 

L.  J.  C.  P.  224;  Phosphate  of  Lime  tinned    acquiescence.       Sherman     v, 

Co.  t>.Green,L.R.,  7C.  P.  43;  Athenae-  Fitch,  98  Mass.   59;  Lyndenborough 

um  Life  Assurance  Co.  v.  Pooley,3  De  Glass  Co.  u.  Massachusetts  Glass  Co., 

G.  &  J.  294  :  L.  J.  Ch.  119.  Ill   id.  315;  Brown  t).  Winnissimmet 

Whatever  maybe  authorized  by  a  Co. ,  11  AUen,  326  ;  Krider  t>.  Western 

corporation  to  be  done  may  be  ratified  College,  81  la.  547. 
when  done  by  an  agent  in  excess  of,  or 
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stockholders  to  the  increase  of  stock  is  prescribed  by  the  charter* 
It  is  conceded  that  in  a  meeting  of  the  stockholders  of  the  orig- 
inal million  of  stock,  duly  convened,  a  majority  might  determine 
upon  such  increase  and  bind  the  minority.     On  January  9th,'' 

1868,  the  directors  resolved  upon  an  increase  of  the  capital  stock 
to  five  millions  of  dollars.  On  November  6th,  1868,  the  defend- 
ant subscribed  for  his  stock.  On  the  13th  of  January,  1869^ 
there  was  a  regular  annual  meeting  of  the  stockholders,  to  which 
a  report  was  made,  showing  that  $3,000,000  of  stock  had  up  to 
that  time  been  issued,  and  $3,116,000  of  stock  was  voted  at  that 
meeting  for  directors.  The  evidence  shows  that  over  $800,000, 
or,  in  round  numbers,  four-fifths  of  the  first  million  of  stock- 
holders, were  present  in  person  or  by  proxy,  and  voted  at  this 
meeting  for  directors.  No  objection  then  or  ever  was  made  to 
the  increase  of  stock,  and  the  old  stockholders  and  the  new 
voted  indiscriminately,  and  the  proceeds  of  all  sales  of  stock 
were  treated  and  invested  by  the  directors  as  capital  until  the 
company  ceased  to  do  business.     Two  dividends  were  made  in 

1869,  and  one  in  1870,  upon  all  the  stock,  which  in  each  of  those 
years  exceeded  four  millions  of  dollars.  The  defendant  in  Feb- 
ruary, 1870,  received  two  of  these  dividends.  On  the  25th  of 
March,  1869,  the  charter  was  amended,  authorizing  inter  alia,  the 
directors  to  increase  the  stock. 

After  this,  as  well  as  before,  the  directors  repeatedly  and  al- 
ways recognized  the  validity  of  all  the  stock  which  had  been 
issued.  The  defendant,  it  may  be  admitted,  had  no  personal 
knowledge  of  any  increase  of  capital  stock,  or  of  the  passage  of 
the  amended  charter,  until  after  this  suit  was  brought,  although 
the  agent  who  acted  for  him  in  his  absence  in  respect  to  his  stock 
had  such  knowledge.  *  *  *  From  the  proof  in  this  case  we 
find  that  at  least  four-fifths  of  the  original  million  of  stockholders 
did  know  of  and  assent,  as  early  as  January,  1869,  to  this  in- 
crease of  stock,  and  are  of  the  opinion  that  the  requisite  assent 
of  the  stockholders  can  be  shown  by  their  conduct  and  acqui- 
escence, and  need  not  be  established  by  any  formal  vote  or  resolu- 
tion." ' 

»  Payson  «.  Stoever,  2  Dill.  (C.  0.)    Phenix  Bank,  3   N.  Y.  166;    Salem 
427.    See,  also,  New  Hope,  etc.,  Co.  v.    Bank  v.  Gloucester  Bank,  17  Mass.  1. 
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Sec.  165.     Sffect  of  knowledge  of  unaathoxized  acts.  —  It  is  a  well- 

settled  rule  of  the  law  of  agency,  that  where  the  agent  exceeds 
his  authority,  but  the  principal,  with  knowledge  of  the  fact,  neg- 
lects to  promptly  disavow  the  act,  it  is  a  ratification  of  what  has 
been  done,  and  is  equivalent  to  an  original  authority  to  the  agent ; 
and  this  rule  is  as  applicable  in  case  a  corporation  is  the  principal 
as  in  other  cases.*  And  where  the  president  of  a  railroad  com- 
pany established  and  advertised  tariflEs  or  rates  of  fare  and  freight 
on  the  railroad,  and  the  corporation  received  and  appropriated 
the  rates  thus  established  without  objection,  this  was  held  to  be  a 
ratification  of  the  acts  of  the  president,  and  equivalent  to  an 
original  authority.' 

Sec.  166.  A  recent  case  in  California  illustrates  the  doctrine 
of  ratification  of  the  acts  of  an  agent  by  the  directors.  The  presi- 
dent of  a  ditching  company,  who  was  its  general  managing 
agent,  purchased,  in  the  name  of  the  company,  a  house  for  the 
purpose  of  using  it  for  offices  and  the  meetings  of  the  company, 
and  also  as  a  boarding-house  for  its  laborers ;  and  executed  a 
mortgage  for  the  purchase-money  in  its  name,  sealed  with  the 
corporate  seal.  As  agent  of  the  company,  he  took  possession  of 
it,  and  it  was  used  several  times  for  the  meetings  of  its  directors 
and  for  other  corporate  purposes.  About  six  weeks  after  its  pur- 
chase, a  resolution  was  offered  at  a  meeting  of  the  directors,  de- 
claring the  contract  of  purchase  legal  and  valid,  but  it  failed  to 
be  adopted.  Subsequently,  the  house  was  consumed  by  fire,  and 
a  suit  was  brought  against  the  company  to  recover  the  balance  of  , 
the  purchase-money.  The  court  say :  "  The  authority  of  Nixon 
[the  president]  to  make  the  contract,  as  the  agent  of  the  company, 
we  think  sufficiently  appears,  and  if  this  point  were  doubtful,  the 

^  Kelsey  «.  National  Bank,  69  Pa.  Savings  Institute  d.  Slack,  6  Cash. 

St.  426 ;  Bredin  v.  Dubarry,  14  S.  &  R.  408. 

30;  Gordon  «.  Preston,  1  Watts,  387;  And  an  officer  or  agent  cannot  ratifj 

Bank  of  Penn.  o.  Reed,  1  W.  &  S.  101 ;  his  own  act  and  thereby  bind  the  prin- 

Christian  University  t?.  Jordan,  29  Mo.  cipal.     Hotchin  «.  Kent,  8  Mich.  626. 

68.  If  the  principal  enjoys  the  benefit 

*  Hilliard  9.  Goold,  84  N.  H.  230;  of  the  agent's  acts,  it  would  not  con- 
Pennsylvania,  etc..  Go.  «.  Dandridge.  8  stitute  a  ratification  unless  it  was  done 
O.  &  tf.  248.  with  a  knowledge  of  the  character  of 

Bat  ratification  will  not  be  presumed  them.     Yellow  Jacket   Min.    Co.  o. 

unless  the  directors  or  trustees  had  Stevenson,  5  Nev.  224. 
faU  knowledge  of  the  act.    Dedham 
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acts  of  the  company  amounted  to  a  ratification.  !Nixon,  as  agent 
of  the  defendants,  entered  into  possession  immediately  after  the 
purchase ;  the  trustees  held  their  meeting  in  the  house,  nothing 
is  said  as  to  his  want  of  authority  till  some  six  weeks  af  terwaixi, 
when,  at  a  meeting  held  on  the  premises,  the  resolution  approv- 
ing the  contract  was  offered  and  rejected.  The  entry  of  this  reso- 
lution comes  in  a  very  questionable  shape,  and  is  entitled  to  but 
little  weight,  *  *  *  and  is,  at  least,  a  very  singular  mode  of 
repudiating  a  contract.  It  would  have  been  more  in  accordance 
with  correct  notions  of  propriety  and  justice  if  a  resolution  refus- 
ing to  accept  the  contract  had  been  passed,  accompanied  by  an 
offer  to  cancel  the  deed,  which  had  not  been  recorded,  and  a  re- 
turn of  the  property  of  which  they  were  in  possession."  * 

Seo.  167.  BffBot  of  ratification.  —  The  general  doctrine  in  refer- 
ence to  the  unauthorized  acts  of  agents  is,  that  the  ratification  is 
equivalent  to  original  authority  to  act  in  the  matter  which  has 
been  ratified.  If  a  corporation  ratify  the  imauthorized  act  of  its 
agent,  the  ratification  is  equivalent  to  a  previous  authority,  as  in 
case  of  natural  persons.  No  maxim  is  better  settled,  in  reason 
and  law,  than  the  maxim  amnis  7*atihabUio  vetrotrahitM/rj  et  man- 
data  priori  equiparatur  ^  at  all  events,  when  it  does  not  preju- 
dice the  rights  of  strangers." ' 

And  this  doctrine  is  equally  applicable  to  the  directors  as  to  other 
agents  of  a  corporation. 

*  Shaver  t>.  The  Bear  River, etc., Co ,  Pox  «.  Northern  Liberties,  3  W.  &  S. 
10  Cal.  396.  103 ;  Bank  of  Kentucky  <d.  Schajlkill 

*  Fleckner  «.  United  States  Bank,  8  Bank,  1  Pars.  Sel.  Cas.  267  ;  New  Hope 
Wheat.  363 ;  Essex  T.  Corp.  v.  Collins,  Bridge  Co.  v.  Phoenix  Bank,  8  Comst. 
8  Mass.  299  ;  Hayden  v.  Middlesex  T.  156;  Everett  v.  United  States,  6  Port. 
Corp.,  10  id.  403 ;  Salem  Bank  v.  (Ala.)  166  ;  Medomak  Bank  v.  Curtis^ 
Gloucester  Bank,  17  id.  28  ;  White  t>.  24  Me.  38 ;  Whitewell  c.  Warner,  20 
Westport  Cotton  Man.  Co.,  1  Pick.  Vt.  425 ;  City  of  Detroit  «.  Jackson,  1 
220  ;  Bulkley  «.  Derby  Fishing  Co.,  2  Doug.  (Mich.)  106;  Merchants'  Bank  v. 
Conn.  252;  White  u.  Same,  id.  260;  Central  Bank,  1  Kelly,  428;  Hoyt  r. 
Hoyt  t).  Thompson,  19  N.  Y.  207;  Bridge  water,  etc.,  Co.,  2  Halst.  Ch. 
Peterson  «.  Mayor  of  New  York,  17  id.  253 ;  Stuart  tJ.  London  R.  Co.,  15  Beav. 
449;  Baker  v.  Cotter,  45  Me.  236;  513;  10  £ng.  L.  &  Eq.  57;  Maclae  «. 
Church  t).  Sterling,  16  Conn.  388  ;  Bank  Sutherland,  3'E.  &  B.  1 ;  25  Eng.  L.  & 
of  Pennsylvania  n.  Reed,  1  W.  &  S.  Eq.  92  ;  Reuter  u.  Electric  Tel.  Co.,  6 
101 ;  Hay  ward  o.  Pilgrim  Society,  21  E.  &  B.  341  ;  87  Eng.  L.  &  Eq.  189  ; 
Pick.  270  ;  Despatch  Line  of  Packets  Emmet  9.  Reed,  4  Seld.  312.  See,  also» 
t).  Bellamy  Man.  Co.,  12  N.  H.  2a5;  Baker -o.  Cotter,  46  Me.  286 ;  Walworth 
Planters'  Bank  v.  Sharp,  4  S.  &  M.  75;  Co.  Bank  «.  Farmers'  L.  &  T.  Co.,  Id 
Burrill  V.  Nahant  Bank,  2  Mete.  167  ;  Wis.  629 
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The  ratification  operates  as  though  the  authority  to  do  the  act 
had  previously  existed.  But  the  intervening  rights  of  third  par- 
ties cannot  be  affected  by  the  subsequent  ratification.* 

Sec.  168.  Dlreoton  under  the  national  banking  law.  —  Under  OUr 
national  banking  laws,  it  is  provided  that  the  associations  incor- 
porated thereunder  shall  have  power  "  to  elect  or  appoint  direct- 
ors, and  by  its  board  of  directors  to  appoint  a  president,  vice- 
president,  cashier  and  other  ofiicers,  define  their  duties,  require 
bonds  of  them  and  fix  the  penalties  thereof,  dismiss  such  officers, 
or  any  of  them,  at  pleasure,  and  appoint  others  to  fill  their 
places." ' 

They  also  provide  that  such  a  body  corporate  shall  have  power 
"  to  prescribe,  by  its  board  of  directors,  by-laws  not  inconsistent 
with  law,  regulating  the  manner  in  which  its  stock  shall  be  trans- 
ferred, its  director  elected  or  appointed,  its  officers  appointed,  its 
property  transferred,  its  general  business  conducted,  and  the  privi- 
leges granted  to  it  by  law  exercised  and  enjoyed."  ' 

They  further  provide  that  such  corporations  shall  have  power 
"  to  exercise,  by  its  board  of  directors,  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking,  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt ;  by  receiving  deposits,  by  buying  and  sell- 
ing exchange,  coin  and  bullion,  by  leaving  money  on  pereonal 
security ;   and  by  obtaining,  issuing  and  circulating  notes."  * 

Seo.  169.  Personal  liability  of  direoton.  —  We  have  said  that  the 
directors  of  a  corporation  are  the  agents  of  it.  But  as  a  general 
rale  they  are  only  required  in  the  management  of  its  affairs  to 
keep  within  the  limits  of  the  powers  conferred  upon  them,  and 
to  exercise  good  faith  and  honesty.  They  only  undertake,  by  vir- 
tue of  the  duties  which  they  assume,  to  perform  these  duties  ac- 
cording to  the  best  of  their  judgment,  and  with  reasonable  dili- 
gence ;  and  a  mere  error  in  judgment  on  the  part  of  a  director, 

»  Cook  V.  Tallis.  18  Wall.  382;  Wood  «  U.  S.  Rev.  Stat..  1874,  p.  999. 

9.  McCain,  7  Ala.  806  ;  Taylor  «.  Robin-  »  U.  S.  Rev.  Stat.,  1874,  p.  999. 

son,  14  Cal.  890  ;    McCracken  v.  San  ^  Id. 
Fnwcisco,  16  id.  591. 
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will  not  ordinarily  subject  him  to  personal  liability  therefor.  And 
unless  there  has  been  some  violation  of  the  charter  or  the  con- 
stating instruments  of  the  company,  or  unless  there  is  shown  to 
be  a  want  of  good  faith,  or  a  willful  abuse  of  discretion,  there 
will  be  no  personal  liability,  nor  can  the  acts  of  such  officers  be 
controlled  by  any  court  at  the  instance  of  a  stockholder/ 

^     *  Smith  V.  Pratt ville  Manuf.  Co.,  29  that  their  responsibilitj  is  limited  to 

Ala.  508.  these  cases ;  there  maj  exist  such  a 

In  Spering's  Appeal,  71  Pa.  St.  11  case  of  negligence  or  of  acts  clearly 

(10  Am.  R.   684),  Judge  Shabswood  ultra    vires,    as    would    make    per- 

observes :  fectlj  honest  directors  personally  lia- 

"It  is  by  no  means  a  well-settled  ble.  *  ♦  ♦ 
point  what  is  the  precise  relation  "  \Vhlle  directors  are  personally  re- 
which  directors  sustain  to  the  stock-  sponsible  to  the  stockholders  for  any 
holders.  They  are.  undoubtedly,  said  losses  resulting  from  fraud,  embezzle- 
in  many  authorities  to  be  trustees,  but  ment,  or  willful  misconduct,  or  breach 
that,  as  I  apprehend,  is  only  in  a  gene-  of  trust,  for  their  own  benefit  and  not 
ral  sense »  as  we  term  an  agent  or  any  for  the  benefit  of  the  stockholders,  for 
bailee  intrusted  with  the  care  and  gross  inattention  and  negligence,  by 
management  of  the  property  of  an-  which  such  fraud  has  been  perpetu- 
other.  It  is  certain  that  they  are  not  ated  by  agents,  officers'  or  directors ; 
technical  trustees.  They  can  only  be  yet  they  are  not  liable  for  mistakes  of 
regarded  as  mandataries,  persons  who  judgment,  even  though  they  may  be 
have  gratuitously  undertaken  to  per-  so  gross  as  to  appear  to  be  absurd  and 
form  certain  duties,  and  who  are,  there-  ridiculous,  provided  they  are  honest, 
fore,  bound  to  apply  ordinary  skill  and  and  provided  they  are  fairly  within 
diligence  but  no  more.  Indeed,  as  the  the  scope  of  the  powers  and  dis* 
directors  are  themselves  stockholders,  cretion  confided  to  the  managing 
interested  as  well  as  all  others  that  the  body.    ♦    *    ♦ 

affairs  and  business  of  the  corporation  "  Conceding  that  the  directors  did 

should  be  successful,  when  we  ascer-  violate  the   (marter,  it  was  a  question 

tain  and  determine  that  they  have  not  upon  which  with  aU  due  care  they 

souglit  to  make  any  profit  not  common  might  have  made  an  bouest  mistake, 

to  all  the   stockholders,   we  raise  a  and,  moreover,  it  appears  that  they 

strong  presumption    that  tUey   have  acted  throughout  by  advice  of  their 

brought   to   the  administration    their  counsel.     It  is  well  settled  that  trus^ 

beat  judgment  and  skill.     Ought  they  tees  will  be  protected  from  responsi- 

to  be  held  responsible  for  mistakes  of  bility  under  such  circumstances." 

judgment  or  want  of  skill  and  knowl-  The  same  doctrine  is  maintained  in 

edge?     *    *    ♦     We  are  dealing  with  Scott  v.  De  Peyster,  1  Edw.  Ch.  513. 

their  responsibility  to  stockholders,  not  See,  also,  Gobold  v.  Mobile  Bank,  11 

to  outside  parties,  creditors  and  depos-  Ala.  191 ;  Bank  v.  St.  John,  35  Ala.  (K. 

itors.  S.)   566;  Smith    v.  PrattviUe  Manuf. 

"  Upon  a  close  examination  of  all  the  Co.,  29  Ala.  503;  Pontchartrain  R.  Co. 

reported  cases,  although  there  are  many  v.  Paulding,  11  La.  41 ;  Christ  Church  v. 

dicta  not  easily  reconcilable,  yet  I  have  Barksdale,  1  Strobh.  Eq.  197;  Williams 

found  no  judgment  or  decree  which  v.  Gregg,  2  id.  316 ;  Gratz  io.  Redd,  4 

held  directors  to  account,  except  when  B.    Monr.   178;    Lexington   R.   Co.  v. 

they  have  themselves  been  personally  Bridges,  7  id.  559 ;  Bayless  t).  Orne,  1 

guilty  of  some  fraud  on  the  corpora-  Freem.  (Miss.)  Ch.  174  ;  Hodges  c.  New 

tion,  or  have  known  and  connived  at  England  Screw  Co.,  1  R.  1. 312 ;  Knowl- 

some   fraud  in  others,  or  where  such  ton  v.  Congress  Spring  Co. ,  57  N.  Y. 

fraud  might  have  been  prevented  had  518  ;  lU  European  C.  R.  Co.,  Syke's 

they  given  ordinary  attention  to  their  Case,  L.  R.,  13  Eq.  255 ;  Green's  Brice'e 

duties.  Ultra  Vires,  408  et  seq. 

"  I  do  not  mean  to  say  by  any  means  A  cause  of  action  against  the  officers 
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Sec.  170.  Where  the  directors  of  an  insurance  corporation 
had  fraudtdently  permitted  false  statements  to  be  officially  made 
as  to  the  condition  of  the  company,  it  was  held  that  they  were  per- 
sonally liable  to  a  party  who  had  snflEered  damage  thereby.* 
But  it  has  been  held  that  a  director  was  not  liable  for  a  repre- 
sentation false  in  fact,  made  in  published  circulars  of  the  corpora- 
tion on  which  his  name  appeared  as  a  director,  but  which  repre- 
sentation was  not  known  to  him  to  be  false.' 

Sec.  171.  The  directors  are  generally  only  bound  in  the  man- 
agement of  the  affairs  of  the  corporation  to  use  reasonable  dili- 
gence and '  prudence,  that  is,  to  such  diligence  and  prudence  as 
men  usually  exercise  in  the  management  of  their  own  aflfairs  of  a 
similar  nature,  and,  if  they  act  in  good  faith,  they  are  not  person- 
ally responsible  to  the  stockholders  for  a  loss  that  may  be  sustained 
thereby.'      But  a  director  may  be  liable,  personally,  in  damages 

of  a  corporation  individually   ia  as-  for  contribution   from  other  officers, 

signable.  Bennetts.  Wheeler,  16  Abb.  see  Nickerson  v,  Wheeler,   118  Mass. 

Pr.  (N.  8.)  81.  296. 
Where  officers  may  maintain  actions 

'Salmon  v.    Richardson,  30   Conn,    to  the  prejudice  of  creditors.  Richards 


300 ;  Calhoun  v.  Richardson,  id.  229 
Peek  V.  Gumev,  L.  R.,  6  H.  L.  377 
Cornell  V.  Hay,  L.  R. ,  8  C.  P.  328 
Hallows  V.  Feruie,  L.  R.,  8  Eq.  520 
Henderson  v.  Iacou,  L.  R.,  5  Eq.  249 
Stewart  v.  Austin,  L.  R.,  3  Eq.  299 
Ship  fj.  Crosskni,  L.   R.,  10  Eq.  78 


V.  New  Hampshire  Ins.  Co.,  8  Wend. 
130  ;  People  v.  Ballon,  12  id.  277  ; 
Talmadge  v.  Fishkill  Iron  Co..  4  Barb. 
382  :  Butts  v.  Wood,  38  Barb.  181. 

The  directors  of  a  banking  or  other 
corporation  are,  in  the  management  of 
its  affairs,  only  trustees  for  its  credi- 


Mabey  v.  Adams,  3  Bosw.  346.  tors  and   stockholders,  and  are  bound 

And  where  a  corporation  has  no  an-  to  administer  its  affairs  according  to 

thority  to  borrow  money,  but  the  di-  the  terms  of  its  charter  and  in   good 

Tectors   receive  money,    and    give  a  faith.    If  they  fail  in  either  respect 

receipt  therefor  as  if  lent  to  the  cor-  they  are  liable  to  the  party  in  interest, 

poration,  they  are  personally   liable  who  is  injured  by  it,  for  a  breach  of 

therefor.     Richardson  v.  Williamson,  trust,  and  may  be  required  to  account 

L.  R.,  6  Q.  B.  276 ;  Weeks  v.  Profe^t,  to  him  in  a  court  of  chancery. 

L.  R.,  8  C.  P.  427.  Hodges  v.  New  Eng.  Screw  Co.,  1  R. 

'  Wakeman  u.   DaHey,  51  N.  Y.  27.  I.  312  ;  Bank  of  St.  Mary's  v.  St  John, 

See,  also,  Bruff  u.  Mali,  36  id.  200  ;  Ar-  25  Ala.  (N.  S.)  566.   But  see  Patterson 

thor  V.  Griswold,  55  id.  4C0  ;  Cazeaux  v.  Baker,  34  How.  Pr.  180  ;   Winter  v. 

9.  Mali,  25   Barb.   578 ;  Newberry  v.  Baker,  id.  183. 

Garland,  31  id.  121 ;  Cross  v.  Sackett,  The  members  of  the  governing  body 

2  Bosw.  617 ;  Mabey  v.  Adams,  3  id.  are  the  agents  of  the  corporation  ;  and 

346 ;  Morse  v.  Swits,  19  How.  Pr.  275.  if  they  exercise  their  functions  for  the 

As  to  the  liability  of  directors  to  purpose  of  injuring  its  interests  and 

stockholders  and  creditors  in  equity,  alienating  its  property,  they  are  per- 

Kejpo«<,  ch.  16.  Bonally   liable  for  any  loss  occasioned 

*  fecott  V.  De  Peyster,  1  Edw.  (N.  Y.)  thereby.  Attorney-General  v.  Wilson,  1 

513  ;  Hodges  v.  The  N.  E.  Screw  Co.,  Craig  &  Ph.  1 ;  10  i-aw  J.  (N.  S.)  53  ;  4 

3R.  1.9.  Jur.  1174. 

But  they  cannot  benefit  themselves  And  if  a  director  of  a  manufacturing 

24 
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for  his  fraudulent  acts ;  *  and  he  may  be  sued  by  one  who  has  been 
damaged  by  his  assent  to  a  dividend  amounting  to  more  than  the 
'  profits,  even  without  joining  with  him  the  company  as  a  defend- 
ant." 

And  it  has  been  held  that  a  director  is  personally  responsible, 
not  only  for  fraud  and  willful  malfeasance,  but  also  for  his  negH- 
gence,  especially  gross  negligence.  Thus,  it  has  been  held  that 
every  director  would  be  personally  liable  for  the  fraudulent  action 
of  a  board  which  he  might  have  averted  by  an  attendance  at  a 
board  meeting,  but  by  reason  of  his  negligence  or  willful  inatten- 
tion to  his  duty,  he  failed  to  do  ;  or,  if  he  attends  the  meeting  but 
fails  to  use  his  best  judgment  in  opposing  fraudulent  acts,  he 
would  be  liable  for  all  the  injurious  consequence  of  his  failure  of 
duty,  and  which  he  might  with  reasonable  care  have  averted. 
"  Every  absent  director,"  observes  Justice  Maktin,  "  is  equally 
responsible  in  case  of  extreme  neglect  in  his  attendance  at  the 
board,  or,  in  case,  after  the  act  comes  or  must  have  come  to  his 
knowledge,  had  he  used  due  diligence,  he  does  not  labor  to  avert 
its  injurious  consequences."  * 

But,  although  directors  may  be  liable  and  required  to  indem- 
nify parties  injured  on  account  of  their  fraud  and  abuse  of  trust, 
they  cannot  be  held  personally  responsible,  where  the  injury  is 
the  result  of  mere  mis-judgment,  or  only  unwise,  extravagant, 
improvident,  slightly  negligent,  or  a  simple  error  in  the  perfonn- 
ance  of  their  duties.  The  only  effectual  remedy  in  such  cases  is 
to  change  the  board  and  thereby  the  management  of  the  corpo- 
rate affairs.* 

company  has  assented  to  a  dividend  of  defendant.      HiU  v.   Frazier,   22  Pa. 

more  than  the  profits,  he  may  be  sued  St.  320.     See,  also,  Kimmel  «.  Stoner, 

for  such   violation  of   duty   without  18  id.  155. 
joining  with  him  the  company  as  co- 

^  Crook  V.  Jewett,  12  How.  Pr.  19.  although  not  the  sole,  inducement  to 

If  a  director  of  a  corporation  know-  the  purchase.      Morgan  v.  Skiddy,  62 

ingly  issues  or  sanctions  a  prospectus  N.  Y.  319. 

containing  false  statements  of  material  '  Hill  v.  Frazier,  22  Pa.  St.  320. 

facts,  the  natural  tendency  of  which  is  '  Per  Martin,  J.,  in  Percys.  Millau- 

to  deceive  and  to  induce  the  public  to  don,    3    La.    575.     See,    also.   United 

purchase  the  corporate  stock,  he  is  lia-  Society  v.  Underwood,  9  Bush,  617. 

ble  to  the  damages  sustained  by  one  *  Sears  v,  Hotchkiss,  25  Conn.  171  ; 

who,  relying  upon  and  induced  by  the  Howe  v.  Deuel,  43  Barb.  504  ;  Belmont 

statements,  makes  such  a  purchase,  v.  Erie  R.  Co.,  52  id.  637 ;    Western 

And   it  is  sufficient  to  sustain  the  ac  Bank  of  Scotland  v.  Bairds,  L.  R.,  4  Ch. 

tion  that  the  false  statements  were  one,  381;    Turquand  d.  Marshall,   L.  R.,  4 
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Sec.  1 72.  The  fidudaiy  character  of  directonk  —  It  will  be  appar- 
ent from  what  hae  been  said  that  the  relation  not  only  of  princi- 
pal and  agent  exists  between  the  corporation  and  the  directors^ 
bat  also  the  relation  of  trostee  and  cestui  que  trust  exists 
between  them  and  the  stockholders  and  creditors.  Accordingly 
they  have  no  right  to  enter  into  or  participate  in  any  combination 
the  object  of  which  is  to  divest  the  company  of  its  property  and 
obtain  it  for  themselves,  to  the  prejudice  of  the  members  or  cred- 
itors.* Nor  are  they  entitled  to  any  share  of  capital  stock,  or 
to  any  dividends  of  the  profits,  until  its  creditors  are  paid.  The 
property  of  the  corporation,  in  equity,  is  regarded  as  held  in  trust 
for  the  payment  of  its  debts ;  and  a  sale  of  its  capital  stock,  and 
a  division  of  the  proceeds  among  the  directors,  will  not  defeat 
the  rights  of  creditors ;  but  they  may  proceed  in  equity  to  com- 
pel the  directors  to  contribute  pro  rcUa  out  of  the  moneys  so 
received  and  in  their  hands.  *  On  this  subject  tne  supreme  court 
of  the  United  States  say :  "  Equity  regards  the  property  of  a 
corporation  as  held  in  trust  for  the  payment  of  the  debts  of  the 
corporation,  and  recognizes  the  right  of  creditors  to  pursue  it  into 

Ch.  376;    Green's  Brice's  Ultra  Vires,  1081.      So,   directors    may    be    liable 

406  et  9eq.  ;   Speringfs  Appeal,  71  Pa.  for  the  fraudulent  acts  of  co-directors, 

St.  11 ;  Qobold  «.  Mobile  Bank,  11  Ala.  which  they  might    have    prevented. 

191 ;   Smith  i?.  Prattville  Man.  Co.,  29  Joint-Stock  Discount  Co.  n.  Brown,  17 

Ala.  503  :    Bank  c.  St.  Johns,  26  Ala.  W.  R.  1037. 

(X.  S.)  566  ;  Pontchartrain,  etc.,  R.  Co.        Where  the  directors  of  a  railway 

c.  Paulding,  11  La.  41.  assumed   to    act,    by   accepting  bills 

It  has  recently  been  held  in  England  of  exchange,  they  were  held   person- 

that  where  directors  assume  to  act  for  ally  liable.    Owen  «.  Van  Uster,  10  C. 

a  company,  they  impliedly    warrant  B.  318 ;  Roberts  u.  Button.   14  Vt.  195. 

their  aathority  so  to  do ;    and  that  See,  also,  Turqnand  o.  Marshall,  L.  R, 

where    they    stated    that    they  had  6  Eq.  112.     As  to  personal  liability  of 

appointed  an  agent  with  certain  pow-  directors  for  a  check  drawn  by  them 

ers,  they  were  personally  liable  with-  in  the  name  of    the   company,   and 

oat  any  proof  of  actual   warranty*,  as  sie^ned     by    their  individual    names, 

that    would    be    implied    from    the  where  they  were  held  personally  lia- 

appointment  of  the  agent.     Colonial  ble,  see  Serrell  O.Derbyshire,  etc.,  R. 

Bank  »,  Cherry  &  McDougall,  17  W.  R.  Co.,  19  Law  J.  371 ;  S.  C,  9  C.  B.  811. 

'Jackson  «.  Ludeling,  21  Wall.  616.  from  these  circumstanses.  and  the  fact 

But  if  a  corporation  fails  to  legally  that  the  nominal  is  largely  in  excess 

organize   under  the  provisions  of    a  of  the  actual   capital.     Nelson  id.  Lul* 

statute,  and  does  not  become  a  corpora-  ing,  62  N.  Y.  645. 

tion  de  jure,  and  cannot  legally  issue  *  Story's  Eq.  Jur.,  §  1252  ;  Mumma  «. 

Btock,  the  issue  of  such  stock   by  the  Potomac  Company,  8  Pet.  286  ;  Wood 

directors    will    not    alone    make  the  t).Dummer,3  Mason,  808;  Vosei?.  Grant, 

directors  liable   for  a  fraudulent  con-  15  Mass.  522  ;    Spear  o.  Grant,    16  id. 

spiracy  to  issue  worthless  stock.    Nor  14 ;  Curran  n,  Arkansas,   15  How.  307. 

can  an  intent  to  deceive  be  inferred 
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whosoever  possession  >it  may  be  transferred,  unless  it  has  passed 
into  the  hands  of  a  honafide  purchaser;  and  the  rule  is  well  set- 
tled that  the  stockholders  are  not  entitled  to  any  share  of  the 
capital  stock  nor  to  any  dividend  of  the  profits,  until  all  the  debts 
of  the  corporation  are  paid/'  * 

Sec.  173.  This  doctrine  would,  of  course,  be  applicable  in  all 
cases  of  fraudulent  or  wrongful  disposition  or  appropriation  of 
the  corporate  funds  or  property,  by  directors.  For  as  agents  and 
trustees  of  the  corporation  as  well  as  the  stockholders  and  credit- 
ors, they  would  be  bound  to  perform  their  duties  and  administer 
the  trust  in  good  faith  ;  and  any  portion  of  the  corporate  property 
wrongfully  received  by  them  would  be  liable  to  the  satisfaction 
of  the  claims  of  creditors  and  stockholders;  and  such  directors 
would  be  required,  in  a  proper  proceeding,  to  account  for  the  same. 
They  have  no  right  to  enter  into  or  participate  in  any  combina- 
tions the  object  of  which  is  to  divest  the  corporation  of  its  prop- 
erty, and  obtain  it  for  themselves,  to  the  prejudice  of  the  mem- 
bers or  creditors." 

Neither  have  they  the  power  to  give  away  the  corporate 
funds,  or  deprive  the  corporation  of  its  means  to  accomplish 
the  purposes  for  which  it  was  chartered;'  or  dispose  of  the 
stock  at  a  less  price  than  fixed  by  the  charter;*  or  in  a  man- 
ner not  provided  by  the  charter ;  *  or  to  disregard  a  by-law  im- 
posing limitations  on  their  powers;  or  to  amend  such  by-laws 
or  other  regulations  of  the  corporate  body,  so  as  to  confer  greater 
authority  upon  them.  And  a  breach  of  duty  in  these  respects 
would  subject  them  to  personal  liability.*  And  a  resolution  of  a 
board  of  directors,  the  design  and  effect  of  which  is  to  transfer  the 
property  of  the  company  to  themselves,  by  way  of  inducement  to 
pay  their  just  debts  to  the  company,  is  void.'  So,  for  any  willful 
breach  of  their  trust,  or  misapplication  of  the  corporate  funds,  or 

>  The  Chicago,  etc.,  R.  Co.  «.  How-        'Bedford  R.  Co.  t^.  Bowser,  48  Pa. 

ard,  7  WaU.  3§2.     See,  also,  Hale  «.  St.  29. 

Bridge  Co.,   8  Kans.  466:    Jones  «.        *Sturges   «.  Stetson,  3    Phil.  (Pa.) 

Terre   Haute   R.  Co. ,  29  Barb.   859 ;  304. 

Barton  ©.  Port  Jackson  R.  Co.,   17  id.        » Royalton  f>.  Tump.  Co.,  14  Vt.  311. 
897.  •  Stevens  «.  Davison,  18  Gratt.  819. 

»  Jackson  «.  Ludeling,  21  Wall.  616.        '  Hmes  «.  Parrish,  14  N.  J.  Eq.  380. 
Seep0«^,  ch.  14. 
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for  any  gross  neglect  of  or  inattention  to  their  duties  as  trustees 
or  directors,  they  are  liable  to  any  person  who  is  damaged  thereby.* 

Sec.  174.     They  cannot  manage  the  affidn  of  the  coxporation  for  their 

poBonal  b«iefit.— The  fiduciary  character  of  directors  referred  to,  is 
such  that  the  law  will  pot  permit  them  to  manage  the  affairs  of 
the  corporation  for  their  personal  and  private  advantage,  when 
their  duty  would  require  them  to  work  for,  and  use  reasonable 
eflForts  for  the  general  interests  of  the  corporation  and  its  stock- 
holders and  creditors.  The  confidence  reposed  in  them  cannot  be 
thus  abused  with  impxmity  ;  and  they  cannot  use  their  position  to 
promote  their  own  interest  in  respect  to  any  thing  thus  intrusted  to 
them,  to  the  prejudice  of  creditor  or  other  members.  "  Kor  is  it 
possible  to  limit  the  duty  of  a  director  of  a  corporation,  in  this 
respect,  to  the  time  while  he  was  acting  as  director  under  any 
special  delegation  of  power,  or  in  attendance  at  meetings  of  the 
board.  He  cannot,  while  director,  divest  himself  of  the  knowl- 
edge which  he  has  acquired,  in  confidence,  of  corporate  affairs,  or 
of  the  value  of  coi-porate  property,  nor  be  allowed  to  use  it  to  his 
o\ni  advantage."  *  For  numerous  authorities  illustrating  the  du- 
ties and  responsibility  of  directors  and  other  oificers  as  trustees, 
and  their  fiduciary  character,  reference  may  be  had  to  the  annexed 
note.' 

*  Robinson  v.   Smith,  3  Paige,  222.  392 ;  Jackson  v.  LudeliDg.  21  id.  616  ; 

See,  also,  Hodges   «.  New    England  Heath  v.  Erie  R.  Ck).,  8  Blatchf.  847 ; 

Screw    Co.,  1     R.     312 ;    Butler    v.  Enropean,  etc.,  R.  Co.  v.   Poor,  59  Me. 

Cornwell  Iron  Co.,  22  Conn.  335  ;  Col-  277  ;  Richards  v.  New  Hampshire  Ins. 

quitt  V.  Howard,  11  Ga.  556;  Percy  v,  Co.,  43  N.  H.  26&  ;  FuUer  v.  Dame,  18 

Millaudon,  3  La.  568;  United  Society  Pick.  472;  Peabody  v.  Flint,  6  Allen, 

c.  Underwood,  9  Bush,  617.    See,  also,  52  ;  Hodges  v.  New  England  Screw  Co., 

cases  cited  under  the  two    previous  1  R.  I.  312 ;  Butts  f).  Woods,  87  N.  Y. 

sections.  317 ;  S.  C,  38  Barb.  181 ;  Coleman  v. 

'Hovle  V.  Plattsburgh,  etc.,  R.  Co.,  Second  Av.  R.  Co.,  88  N.  Y.  201  ;  Og- 

54  N.  Y.  314.     See,  also,   Koehler  v.  den  v.  Murray,  89  id.  207;    Bliss    v. 

Black  River  Falls  Co.,  2  Black,  715.  Matteson,  45  id.  22  ;  S.   C,  52  Barb. 

^Risley  «.   Indiana,  etc,  R.  Co.,  1  348  ;   Scott  v.  De  Peyster,  1  Edw.  Ct. 

Han,  202  ;  Gray  v.  New  York,  etc.,  3  513  ;  Blatchf ord  v.  Ross,  5  Abb.  Pr.  (N. 

id.  383;    Redmond  v.    Dickerson,    1  S.)438;  Buffalo,  etc.,  R.  Co.  v.  Lamp- 

Stockt.  507  ;  Hoffman  Steam  Coal  Co.  son,  47  Barb.  533 ;    Fremont  v.  Stone, 

r.  Camberland  Coal  Co.,  16  Md.  456 ;  42  id.   169 ;  Cumberland  Coal  Co.  v. 

Goodin  v.  Whitewater  Canal  Co.,  18  Sherman,  30  id.  553;  Conro  v.  Port 

Ohio  St.  169  ;  Port  v.  Russell,  36  Ind.  Henry  Iron  Co.,  12  Barb.  64, 

60 ;  BueU  v.  Buckingham,  16  la.  284  ;  Nor  can  a  stockholder,  who  is  also 

San  Francisco  R.  Co.  v.  Bee,  48  Cal.  a  creditor  of  the  corporation,  in  case 

398;   Drury  v.  Cross,    7    Wall.  302;  of    the  insolvency  of    the  company, 

Chicago,  etc,  R.    Co.   v.  Howard,  id.  or   in    the    event    that    it  is   being 
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Sec.  175.     Oontraots  by  directora  with  corporatioiii.  —  Courts   of 

equity  will  regard  with  great  jealousy  the  contracts  made  between 
directors  and  the  corporation.  And  as  a  general  rule  such  con- 
tracts are  voidable  at  the  instance  of  the  company  or  stockholders ; 
and  this  rule  has  been  held  to  apply  to  cases  where  the  majority 
of  the  directors  in  one  corporation  contract  with  another  corpora- 
tion, in  which  they  are  also  directors.*  It  is  their  duty  to  act  for 
the  best  interests  of  the  company,  and  if  they  enter  into  a  contract 
with  the  company,  their  duty  as  officers  is  in  conflict  with  their 
duty  as  individuals.  And  the  same  doctrine  has  been  held  to 
apply,  whether  they  are  a  party  to  the  contract  in  its  inception,  or 
whether  they  subsequently  acquire  an  interest  in  it ; '  as  the  rule 
is,  that  directors  cannot  acquire  an  interest,  directly  or  indirectly, 
adverse  to  the  corporation,  and  that,  if  they,  taking  advantage  of 
their  knowledge  and  position,  make  an  advantageous  bargain  in  the 
purchase  of  a  claim  against  the  corporation,  the  profits  thus  made 
will  be  treated  as  held  in  trust  for  the  company.'    But  this  wiU 

woand    up    under   the   management  Green's  Brice's  Ultra  Vires,  553 ;  Ex 

of  a  receiver,  be  entitled  to  set  off  parte  Henrj  Winsor,  3  Story,  411 ;  Cut- 

the  amount  due  him,  against  lawful  ler  v.  Middlesex  Factory  Od.,  14  Pick. 

calls,  nor  to  set  off  against  such  calls,  483 ;  McLaren  v.  Pennington,  1  Paige, 

anticipated    or    probable    dividends.  102 ;  Osgood  v.  Ogden,  4  Keyes,  70. 

>  San  Diego  v.  San  Diego,  etc.,  R.  might  be  relied  upon,  yet  the  principal 
Co.,  44  Cal.  106;  Abbot  v.  American  has  in  fact  bargained  for  the  exercise 
H.  R.  Co.,  33  Barb.  578;  St.  James  of  all  the  skill,  ability  and  industry 
Church  «.  Church  of  the  Redeemer,  45  of  the  agent,  and  he  is  entitled  to  de- 
id.  356;  Polar  Star  Lodge  v.  Polar  mand  the  exertion  of  all  thia  in  his 
Star  Lodge,  16  La.  Ann.  76;  Paine  v.  own  favor."  1  Pars,  on  Cont.  74. 
Lake  Erie,  etc.,  R.  Co.,  31  Ind.  288.  This  principle  has  found  expression 

*  European,  etc.,  R.  Co.  v.  Poor,  59  in  a  large  number  of  cases  involving 

Me.  270.  a  great  variety  of  circumstances,  and 

^European,  etc.,  R.  Co.  v.  Poor,  59  it  applies  equally,  whether  one  deals 

Me.  277.  with  himself,  acting  as  sole  trustee, 

The  general  principle  is  that  no  man  or  with  a  board  of  trustees,  of  which 
can  faithfully  serve  two  masters  whose  he  is  a  member,  or  with  the  directors 
interests  are  or  may  be  in  conflict,  of  a  corporation,  of  whom  he  is  one. 
The  law,  therefore,  will  not  permit  Thus,  in  Dobson  «.  Racey,  3  Sandf. 
one  who  acts  in  a  fiduciary  capacity  Ch.  62,  Dobson,  being  the  owner  of 
to  deal  with  himself  in  his  individual  certain  real  estate,  mortgaged  it  to  Ra- 
capacity.  "  It  may  be  regarded,"  cey,  and  then  executed  a  power  of  at- 
says  Mr.  Parsons,  "  as  a  prevailing  torney  to  him,  authorizing  him  to  sell 
principle  of  the  law,  that  an  agent  and  convey  the  premises  in  such  man- 
must  not  put  himself,  during  his  ner  as  he  might  deem  proper,  and  out 
agency,  in  a  position  which  is  adverse  of  the  proceeds  of  the  sale,  after  pay- 
to  that  of  his  principal.  For  even  if  ing  the  mortgage  debt,  to  pay  over 
the  honesty  of  the  agent  is  unques-  the  surplus  to  the  wife  of  Dobson. 
tioned,  and  if  his  impartiality  between  Dobson  went  abroad  and  died.  Shortly 
his  own  interest  and  his  principal's  after  Dobson  left,  Racey,  by  virtue  of 
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receive  a  further  consideration  when  I  come  to  treat  of  equitable 
rights  and  remedies.' 

the  power  of  attorney,  oonvejed  the  the  deed  coald  not  be  suBtained. 
premiaea  to  one  Harrison,  who,  with-  Among  other  things,  it  said  :  '*  There 
oat  paying  or  agreeing  to  pay  any  can  be  no  qaestion,  I  think,  at  the 
thing  therefor,  two  days  thereafter  re-  present  time,  that  a  director  of  a  cor- 
conveyed  to  Racey.  Racey  satisfied  pofation  is  the  agent  or  trustee  of  the 
the  mortgage,  and  paid  one  hundred  stockholders,  and  as  such  has  duties 
dollars  to  the  widow  of  Dobson.  The  to  discharge  of  a  fiduciary  nature  to- 
action  was  commenced  by  the  heirs  of  ward  his  principal,  and  is  subject  to 
Dobson,  claiming  that  the  sale  to  Har-  the  obligations  and  disabilities  inci- 
rifion  was  inoperative  and  void.  The  dental  to  that  relation, 
court,  after  declaring  that  it  is  now  a  ''Neither  are  the  duties  or  obligations 
settled  rule,  both  in  England  and  in  of  a  director  or  trustee  altered  from 
this  country,  that  no  party  can  be  per-  the  circumstance  that  he  is  one  of  a 
mitted  to  purchase  an  interest  when  number  of  directors  or  trustees,  and 
he  has  a  duty  to  perform  which  is  in-  that  this  circumstance  diminishes  his 
consistent  with  his  character  of  pur-  responsibility,  or  relieves  him  from 
chaser,  says :  "  The  law  declares  the  any  incapacity  to  deal  with  the  prop- 
sale  unwarrantable,  on  grounds  of  erty  of  his  cestui  que  trust.  The  same 
public  policy,  irrespective  of  any  proof  principles  apply  to  him  as  one  of  a 
of  injury  or  intentional  wrong."  See,  number  as  if  he  were  acting  as  a  sole 
also,  Boyd  v.  Blankman,  29  Cal.  19.  trustee.     It  is  not  doubted  that  it  has 

In  Pickett  v.  School  District  No.  1,  been  shown  that  the  relation  of  the 
etc.,  25  Wis.  552,  the  plaintHQT,  who  director  to  the  stockholders  is  the 
was  the  trustee  of  a  school  district,  same  as  that  of  the  agent  to  his  prin- 
entered  into  a  contract  with  the  other  cipal,  the  trustee  to  his  cestui  que  trusty 
two  trustees,  to  build  for  the  district  and  out  of  the  identity  of  these  rela- 
a  school-house.  The  stipulated  price  tions  necessarily  spring  the  same  du- 
not  being  paid,  he  brought  his  action  ties,  the  same  danger,  and  the  same 
on  the  contract.  The  court  said:  policy  of  the  law." 
'*  We  think  there  is  one  fatal  objection  In  Aberdeen  Railway  Company  v. 
to  the  plaintifiTs  right  to  maintain  this  Blaikie,  1  McQueen,  461,  the  House 
action,  which  renders  it  unnecessary  to  of  Lords  held  that  a  contract  entered 
consider  any  of  the  other  questions  into  by  a  manufacturer  for  the  supply 
discussed.  That  is,  that,  inasmuch  as  of  iron  furnishings  to  a  railway  corn- 
it  appears  that  the  plaintifiT  was  himself  pany,  of  which  he  was  a  director,  or 
the  oirector  of  the  district  at  the  time  the  chairman,  at  the  date  of  the  con- 
the  contract  was  let,  and  took  part  as  tract,  could  not  be  enforced  against 
such  in  the  proceedings  to  let  it,  it  was  the  company.  Lord  Cranworth,  de- 
against  public  policy  to  allow  him,  livering  the  opinion  of  the  court,  says : 
while  holding  that  fiduciary  relation  "  A  corporate  body  can  only  act  by 
to  the  district,  to  place  himself  in  an  agents,  and  it  is,  of  course,  the  duty 
antagonistic  position,  and  obtain  the  of  those  agents  so  to  act  as  best  to  pro- 
contract  for  himself  from  the  board  of  mote  the  interests  of  the  corporation 
which  he  was  a  member."  whose   afiairs    they  are    conducting. 

In  Cumberland  Coal  Company  io.  Such  an  agent  has  duties  to  discharge 

Sherman,  30  Barb.  558,  the  president  of  a  fiduciary  character  toward  his 

and  secretary,  in  pursuance  of  a  vote  principal,  and  it  is  a  rule  of  universal 

ofthedirectors  of  the  corporation,  sold  application,  that  no  one  having  such 

and  conveyed  to  the  defendant,  who  duties    to     discharge    shall    be    al- 

was  one  of  the  directors,  a  large  tract  lowed  to  enter  into  engagements  in 

of  land.     The  action  was  commenced  which  he  has  or  can  have  a  personal 

to  have  the  deed  declared  void  and  interest  confiicting,  or  which  may  pos- 

canceled.     After  a  verv  elaborate  and  sibly  confiict,    with  the  interests  of 

searching  review  of  the  authorities,  those   whom  he  is   bound  to  protect, 

the  court  came  to  the  conclusion  that  So  strictly  is  this  principle  adhered  to, 

*  See  post,  ch.  14. 
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In  a  recent  case  in  Pennsylvania,  where  a  bill  was  filed  by  a 
minority  of  stockholders  to  set  aside  a  sale  of  property  of  an  in- 
solvent corporation,  made  to  certain  creditors  some  of  whom  were 
also  directors,  it  was  observed  by  Strong,  J.,  as  follows :  "  I  come 
then  to  consider  the  facts  that  the  purchasers  were  the  same  per- 
sons as  those  who  as  directors  sold,  and  as  stockholders  authorized 
the  sale.  It  is  often  said,  and  truly,  that  the  same  persons  cannot 
be  both  buyers  and  sellers  in  the  same  transaction.  They  were 
not  strictly  in  this.  All  the  purchasers  were  not  directors  who 
^  made  the  sale.  But  I  make  no  account  of  that.  Still,  why  may 
not  directors  of  a  corporation  sell  to  themselves  ?  Each  director 
has  an  interest  distinct  and  antagonistic  to  his  interest  as  a  mere 
man.  There 'is  an  identity  of  person  but  not  of  interest.  There 
must  be  many  things  which  directors  can  do  for  their  individual 
benefit,  which  are  binding  upon  a  corporation  of  which  they  are 
directors*  If  they  have  advanced  money,  I  cannot  doubt  they 
may  pay  themselves  with  the  corporate  funds.  If  they  have 
become  liable  as  sureties  for  the  corporation,  they  may  provide 
f3r  their  indemnity  And  though  ordinarily  the  law  frowns  upon 
contracts  made  by  them  in  their  representative  character  with 
themselves  as  private  persons,  such  contracts  are  not  necessarily 
void.  They  are  carefully  watched,  and  their  fairness  must  be 
shown.  But  I  repeat  the  question,  why  may  not  directors  sell 
to  themselves  in  any  case  ?  It  is  because  of  the  danger  that  the 
interests  of  stockholders  may  suffer,  if  such  sales  be  permitted, 
for  want  of  antagonism  between  the  parties  to  the  contract.  But 
such  sales  are  supported  in  equity  where  the  fiduciary  relation  of 
the  purchasers  has  ceased  before  the  purchase,  where  the  purchase 
was  made  with  the  full  consent  of  the  stockholders,  or  where 
stockholders  have,  by  their  acquiescence,  debarred  themselv^from 
questioning  the  transactions.  I  do  not,  however,  deem  it  neces- 
sary to  decide  that  the  rule  in  this  case  was  absolutely  indefeasi- 

that  no  qGestion  is  allowed  to  be  raised  a  trastee  has  dealt  or  attempted  to 

as  to  the  fairness  or  nnfaimess  of  a  deal  with  the  estate  or  interests  of 

contract  so  entered  into.    It  obviouslj  those  for  whom  he  is  a  trastee  have 

is,  or  may  be,  impossible  to  demon-  been  as  good  as  ooald  have  been  ob- 

strate  how  far,  in  any  particular  case,  tained  from  any  other  person  ;  they 

the  terms  of  such  a  contract  have  been  may  even  at  the  time  have  been  bet- 

the  best  for  the  cestui  que  trust  which  ter.  Bat  still,  so  inflexible  is  the  rule 

it  was  possible  to  obtain.  It  may  some-  that  no  inquiry  on  that  subject  is  per- 

times  happen  that  the  terms  on  which  mitted." 
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ble.  The  utmost  the  complainants  claim  is  that  it  was  voidable. 
Certainly  nothing  more  can  be  claimed.  Let  it  be,  then,  that  it 
might  have  been  set  aside  at  the  instance  of  the  corporation,  or 
even  of  a  stockholder,  as  against  the  policy  of  the  law  and  con- 
structively fraudulent.  Still,  it  was  valid  in  equity  as  well  as  in 
law,  unless  one  or  the  other  chose  to  avoid  it ;  and  in  all  cases 
in  which  an  attempt  is  made  to  fasten  a  constructive  trust  upon  a 
purchaser,  the  attempt  must  fail  unless  made  in  a  reasonable 
time."  * 

Sec.  176.  The  leading  doctrine  thus  clearly  set  forth  has  been 
also  held  by  recent  cases  in  other  states,  where  contracts  are  made 
with  directors  or  oflBicers  of  a  railroad  company  for  the  purpose  of 
flecuring  their  influence  or  interest  in  ataining  the  location  of 
depots  or  machine  shops,'  or  the  construction  of  the  road  so  as  to 
promote  private  interests ;  and  especially  would  this  be  the  case 
where  the  interest  of  the  director  under  the  contract  thus  made 
would  depend  upon  the  location  as  desired.  The  corporation,  as 
well  as  the  stockholders  and  creditors,  would  be  not  only  entitled 
to  the  unbiased  judgment  of  the  director,  which  could  not  be 
expected  under  the  above  state  of  facts,  but  also  to  the  benefit  of 
his  influence  and  argument  in  deciding  such  questions  as  a  mem- 
ber of  the  board,  which,  of  course,  would  be  unreasonable  to  ex- 
pect under  the  facts  supposed.*    And  such  a  course  would  tend 

'  Aflharst's  Appeal,  60  Pa.  St.  291.  of  a  pecaniary  consideration  to  sach 
See,  also,  Chester  v.  Dickerson,  54  N.  corporation  on  the  location  of  a  depot 
T.  1;  Getty  o.  Devlin^ id. 403;  Bartons,  in  a  specified  place  ;  that  such  a  con- 
Plank  Boad  Co.,  17  Barh.  897.  tract  was  against  public  policy  was 

Where  a  contract  in  which  two  of  the  held  on  the  ground  that  the  interests 
directors  were  interested  was  made  with  of  the  corporation  and  the  public  were 
the  company,  it  was  held  "  that  nothing  identical ;  that  each  member  was  re- 
short  of  a  ratification  by  the  board,  quired  to  use  his  best  and  unbiased 
after  a  full  explanation  and  knowledge  judgment  upon  the  question  of  the  fit- 
ot  their  interest  and  all  the  drcnm-  ness  of  the  location  without  the  influ- 
Btances,  could  render  such  a  contract  ence  which  such  an  arrangement  might 
binding  upon  the  company."  Per  have  ;  and  that  the  question  involved 
Chbistianct,  J.,  in  Flint,  etc.,  R.  Co.  v,  was  one  of  good  faith,  to  be  left  to  the 
Dewey,  14  Mich.  477.  jury.  •  Sta&  Bank  fj.  United  States 

This  doctrine  was  carried  to  great  Pottery  Co. ,  84  Vt.  144. 
extremes  in    the  case  of    Fuller   v.  *  Pacific  R.  Co.  v.  Seely,  45  Mo.  212  ^ 
Dame,  18  Pick.  472,  in  which  case  Linder  v.  Carpenter,  62  id.  809 ;  Ogden 
there  was  a  contract,  not  with  a  direc-  «.  Murray,  89  N.  Y.  202 ;  Be  Union  Pa- 
tor  or  officer  of  the  corporation,  but  dfic  R.  Co.,  Cent.  L.  J.  52. 
with  a  member  merely,  for  a  payment 

25 
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to  sacrifice  both   the  public   rights  and   the  interests  of  stock- 
holders.* 

*  In  the  case  of  European,  etc.,  R.  The  president  and  directors  of  a  cor- 
Co.  V.  Poor,  59  Me.  277,  Appleton,  poration  must  be  held  as  occupying  a 
C.  J.,  said:  "A  trustee  is  one  in  fiduciary  relation  to  the  stock'holders, 
whom  property  is  vested  in  trust  for  for  and  on  behalf  of  whom  they  act. 
others.  Every  person  is  to  be  deemed  "  The  relation  between  the  directors 
a  trustee  to  whom  business  and  inter-  of  a  corporation  and  its  stockholders,'* 
ests  of  others  are  confided,  and  to  observes  Johnson,  J.,  in  Butts  «. 
whom  the  management  of  their  afiairs  Wood,  38  Barb.  188,  "is,  that  of  trns- 
is  intrusted.  The  general  rule  is  that  tee  and  cestui  que  trust"  '*  The  direct- 
a  trustee,  so  far  as  the  trust  extends,  ors,"  remarks  Homilly,  M.  R.,  in  the 
can  never  become  a  purchaser  of  the  York  &  Midland  Railway  Co.  v.  Hud- 
property  embraced  within  the  trust,  son,  19  Eng.  L.  &  Bq.  865,  "  are  per- 
save  with  the  cbnsent  of  all  parties  in-  sons  selected  to  manage  the  business 
terested.  The  underlying  principle  is  of  the  company  for  the  benefit  of  the 
that  no  man  can  serve  two  masters,  shareholders.  It  is  an  office  of  trust. 
He  who  is  acting  for  others  cannot  be  which,  if  they  undertake  it.  is  their 
permitted  to  act  adversely  to  his  prin-  duty  to  perform  fully  and  entirely." 
cipals.  The  agent  to  sell  cannot  become  Persons  who  become  directors  and 
a  purchaser  of  that  which  he  is  the  managers  of  a  corporation  place  them- 
agent  to  sell,  for  his  position  as  selling  selves  in  the  situation  of  trustees  ;  and 
agent  is  adverse  to  and  inconsistent  the  relation  of  trustees  and  cestui  que 
with  that  of  a  purchaser.  So,  the  trust  is  thereby  created  between  them 
agent  to  purchase  cannot,  at  the  same  and  the  stockholders.  Scott  v.  De- 
time,  occupy  the  position  of  a  seller,  peyster,  1  Edw.  Ch.  513;  Verplanck  v. 
It  is  not  that  in  particular  instances  Mercantile  Ins.  Co.,  id.  85.  All  act^ 
the  sale  or  the  purchase  may  not  be  done  by  the  directors  officially  should 
reasonable.  But  to  avoid  temptation  be  for  the  interests  of  the  cestui  que 
the  agent  to  sell  is  disqualified  from  trust.  Holding  a  fiduciary  relation, 
purchasing,  and  the  agent  to  purchase  they  cannot  be  permitted  to  acquire 
from  selling.  In  all  such  contracts  interests  adverse  to  such  relation, 
the  sales  or  the  purchases  may  be  set  In  European,  etc.,  R.  Co.  «.  Poor, 
aside  by  him  for  whom  such  agent  is  supra,  the  court  say  :  "  The  bill 
acting.  The  cestui  que  trust  may  con-  alleges  that,  '  at  a  meeting  of  the 
firm  all  such  sales  or  purchases  if  he  directors  of  said  company  (the  £.  & 
deems  it  for  his  interest.  The  affirm-  N.  A..  Railway  Co.),  holden  on  the 
ance  or  disaffirmance  rests  with  him,  25th  day  of  August,  1865.  a  contract 
and  the  trustee,  when  buying  trust  previously  made  between  said  corn- 
property  from  or  selling  it  to  himself,  pany  and  a  certain  firm,  under  the 
must  assume  the  risk  of  having  his  name  of  Pierce  &  Blaisdell,  and  signed 
contracts  set  aside,  if  the  cestui  que  by  said  defendant,  as  president  of  said 
trtist  is  dissatisfied  with  his  action."  company,  and  by  said  Pierce  &  Blais- 

The  directors  are  not  sureties  for  the  dell,  for  the  construction  of  said  rail- 
fidelity  of  the  officers  of  the  corpora-  road,  was  approved,  adopted  and  con- 
tion  which  they  may  be  authorized  to  firmed.  That  said  Pierce  &  Blaisdell 
appoint.  If  they  exercise  reasonable  did  proceed,  under  said  contract,  in  the 
diligence  in  the  appointment  of  agents  construction  of  said  railroad,  and  re- 
and  officers,  this  is  all  that  is  required,  ceived  large  sums  of  money  under  the 
But  if  they  should  knowingly  appoint  same  contract,'  and  *  that  there  was 
a  person  of  bad  character  to  a  place  of  an  agreement  between  said  defendant 
trust,  they  would  be  personally  re-  while  he  was  president  and  director, 
sponsible.  See  Scott  v.  Depeyster,  1  as  aforesaid,  and  said  firm  of  Pierce  & 
Edw.  518.  See,  also,  Burbridge  v.  Mor-  Blaisdell,  or  one  of  the  members  of 
ris,  34  L.  J.  (N.  S.)  131.  said  firm,  that  said  defendant  should 

The  rule  of  equity  is  liberal,  embrac-  receive  a  large  sum  of  money  for  or  on 

ing  within  its  purview  all  fiduciary  account  of  said  contract,  or  a  part  of 

relations,  as  those  of  principal  and  the  profits  which  might  be  received  by 

agent,  attorney  and  client,  solicitors,  said  Pierce  &  Blaisdell,  under  and  by 

executors,  guardians,  etc.  their    performance  of    said    contract 
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Sec.  177.      instances  where  they  are  not  liable,  etc.  —  But  the  mere 

fact  of  being  a  director  will  not  render  a  party  personally  liable 
for  the  frauds  and  misrepresentations  of  the  active  managers. 

« 

for    the    constraction    of    said    rail-  be  treated  as  an  agent ;  therefore  there 

road/  attachefl  to  a  director,  for  the  benefit 

"  To  this  portion  of  the  bill  the  de-  of  the  shareholders,  all  the  liabilities 
fendant  has  demurred,  thereby  admit-  and  duties  which  attach  to  a  trustee 
ting,  for  the  purposes  of  the  present  or  agent.  Accordingly,  if  a  director 
argument,  his  interest  in  the  contract  enters  into  a  contract  for  the  company, 
of  Pierce  &  Blaisdell,  "with  the  corpo-  he  cannot  personally  derive  any  bene- 
lation  of  which  he  was  president  anda^  fit  from  it.  I  accordingly  held,  in  the 
director,  made  when  he  was  acting  as"  case  of  the  Midland  Kailway  Co.  v. 
such,  and  in  the  profits  of  which  he  Hudson,  that  the  defendant,  as  director 
was  a  participant  while  holding  those  and  trustee,  was  bound  to  give  to  the 
positions.  As  the  agent  to  sell  cannot  company  the  benefit  of  a  large  con- 
purchase  what  he  is  to  sell,  nor  the  tract  entered  into  by  him  for  iron, 
agent  to  purchase  buy  of  himself,  so  which  had  been  used  on  the  railroad, 
the  agent  to  contract  cannot,  as  agent,  and  to  render  to  them  the  pecuniary 
contract  with  himself  as  principal,  advantage  which  he  had  derived  from 
The  interest  of  the  parties  to  a  coq-  it.  If,  as  in  the  case  of  the  North 
tract,  whether  of  purchase,  a  sale,  or  Midland  Railway  Co.  v.  Hudson,  a 
for  work  or  labor,  are  adverse  and  in-  director  of  a  railway  company  enter 
consistent  with  each  other.  It  is  the  into  a  contract  for  the  purchase  of  a 
duty  of  the  directors  of  a  corporation  large  quantity  of  iron  in  the  shape  of 
to  act  for  the  best  interests  of  such  rails,  but  before  it  is  wanted  and  before 
corporation.  If  a  director  be  a  party  it  has  been  actually  delivered  (for  it 
to  a  contract  entered  into  with  himself,  took  some  time  in  that  case  to  perform 
his  duty,  as  an  officer,  is  in  conflict  the  contract  with  the  iron  master)  the 
with  his  interests  as  an  individual,  price  of  iron  should  happen  to  rise, 
This  is  equally  so,  whether  he  enters  the  trustee  is  not  at  liberty  to  put 
into  the  contract  on  its  inception,  or  into  his  pocket  the  difiference  between 
subsequently  acquires  an  interest  in  it.  the  market  price  of  the  iron  when 
If  he  enters  originally  into  the  con-  delivered  and  that  at  which  it  was 
tract  as  director  with  himself  as  a  purchased.  He  cannot  sell  it  again  to 
party,  it  is  not  difficult  to  perceive  the  company  as  if  it  were  his  own 
who  woald  have  an  advantage  in  the  property.  The  whole  benefit  must 
bargain.  If  he  subsequently  becomes  go  to  the  shareholders  and  not  to  the 
a  partner,  he  places  himself  in  a  posi-  director." 

tion  in^  which,  when  any   questions  In  Benson  v.  Heathern,  1  Y.  &  Coll. 

arise  as" to  its  performance,  his  inter-  826,  the  defendant,  being  director  of  a 

eat  as  a  party  to  the  contract  conflicts  joint-stock   company,  established    for 

with  his  duty  as  an  officer.  The  general  the  building,  purchasing,  hiring,  and 

rule  is,  that  directors  cannot  legiti-  employment  of    steam   vessels,  pur- 

mately  acquire  an  interest  adverse  to  chased  a  vessel  for  £1840,  and  after- 

the  corporation,  and  that  if  they  pur-  ward  sold  it  to  the  company  as  from 

chase  any  claim  against  the  company  a  stranger,   for  £1500,  charging   the 

it  is  in  trust  for  the  company."  company  with  commission  at  £1  per 

In  the  Great  Luxenburgh  Railway  cent,  the  broker^s  earnest  money  and 
Co.  V.  Magenay,  25  Beav.  586,  the  the  expenses  of  a  bill  of  sale  to  him- 
Master  of  the  Rolls  says :  "  I  have,  self,  there  being  but  one  bill  of  sale, 
upon  various  occasions,  stated  what  It  was  held  that  such  a  transaction 
I  considered  to  be  the  duties  and  func-  could  not  stand  in  equity, 
tions  of  a  director  of  a  joint-stock  In  Flint  &  R.  R.  Co.  u.  Dewey,  14 
company.  He  is,  in  point  of  fact,  not  Mich.  477,  it  appeared  that  the  defend- 
merely  a  director,  but  he  also  fills  the  ant,  the  secretary,  and  another  director 
character  of  a  trustee  for  the  share-  had  been  appointed  a  coi;^ittee  by 
holders,  and  he  is,  in  regard  to  all  the  company  for  building  and  equip- 
matters  entered  into  in  their  behalf,  to  ping  the  road.  The  committee  entered 
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Without  knowledge  of,  and  participation  in  the  fraudulent  act, 
as  by  lending  his  name  and  influence  to  promote  the  fraud,  or 
some  willful  or  negligent  violation  of  duty,  he  cannot  be  held 
personally  responsible.*  But  the  relation  he  occupies  to  the  com- 
pany and  its  creditors  will  not  prevent  directors  or  other  officers 
and  agents  from  protecting  themselves  as  creditors  of  the  com- 
pany by  the  same  means  that  are  open  to  others.  Thus,  where 
the  president  and  two  directors  of  a  company  constituted  a 
quorum,  and  they,  being  the  only  stockholders  at  the  time,  sold 
corporate  property  to  the  president  in  consideration  of  past  in- 
debtedness, and  an  agreement  by  him  to  pay  other  specified  debts 
of  the  corporation,  and  a  judgment  debtor  levied  upon  the  prop- 
erty thus  sold,  it  was  held  that  he  might  be  enjoined  from  pro- 
ceeding under  his  levy.     Diltx)n,  J.,  in  this  case,  observes :   "  Be- 

ioto  a  preliminary    contract    with  a  there  has  been  anj  fraud  in  fact,  or 

certain  party  and  on  the  Rame  day  that  any  injury  to  the  company.    Fidelity 

party  assigned  to  the  defendant's  sec-  in  the  agent  is  what  is  aimed  at,  and 

retary  tbree-eighths  of  said  agreement  as  a  means  of  securing  it  the  law  will 

and   four-tenths  of  a  contract  to  be  not  permit  the  agent  to  place  himself 

thereafter  entered  into,  also,  providing  in  a  situation  in  which  he   may  be 

that  they  should  be  at  three-eighths  tempted  by  his  own  private  interest  to 

the  expense  of  negotiating  the  bonds  disregard  that  of  his  principal ;  and 

of   the    company  which  were  to  be  if  such  contracts  were  to  stand  until 

received  by  the  contractor.  shown  to  be  fraudulent  and   corrupt. 

In  a  suit  by  the  complainant  to  com-  the  result,  as  a  general  rule,  would  be 

Eel  the  delivery  of  said  bonds,  it  was  that  they  must  be  enforced  in  spite  of 
eld  that  the  transaction  under  which  fraud  and  corruption." 
the  defendant  claimed  was  clearly  "  The  general  rule  of  law,"  observes 
fraudulent  and  void  as  against  the  Wayne,  J.,  in  Michaod  v.  Girod,  4 
complainant,  that  it  was  his  duty  How.  555,  "stands  upon  our  g^^'eat 
(with  the  other  members  of  the  com-  moral  obligation  to  refrain  from  plac- 
mittee)  on  letting  the  contract,  to  use  ing  ourselves  in  relations  which  ordi- 
hisbesteffortsand  judgment  to  secure  narily  excite  a  conflict  between  self- 
the  best  terms  he  could  for  the  com-  interest  and  integrity.  It  restrains  aU 
pany;  but  in  joining  with  the  con-  agents,  public  and  private." 
tractor  in  taking  this  very  contract  To  give  effect  to  these  views  in 
which  they  were  employed  to  let,  it  England  it  is  provided  by  the  Corn- 
became  his  Interest  to  let  the  contract  panies'  Clause  Consolidation  Act,  8  and 
at  the  highest  price.  **  It  is  possi-  9  Vict.,  c.  16,  that  no  person  interested 
ble,"  observes  Christianct,  J.,  "  that  in  a  contract  with  the  company  shall 
there  may  have  been  no  actual  fraud,  be  a  director ;  and  if  any  director,  sub- 
and  that  the  contract  would  not  have  sequent  to  his  election,  shall  become 
been  let  on  better  terms ;  but  the  prin-  concerned  in  any  contract,  the  office  of 
ciple  of  law  applicable  to  such  a  con-  director  shall  become  vacant  and  he 
tract  renders  it  immaterial,  under  the  shall  cease  to  act  as  such, 
circumstances    of   the  case,  whether 

^But  itisheldinBlanchardv.KauU,  fraudulent    overissue    of    stock,   see 

44  Cal.  440,  that  the  signing  of  a  note  Bruff«.  Mali,  86  N.  Y.  200;  Cazeaux 

by  parties  as  trustees  did  not  render  9.  Mali,  25  Barb.   578;  Shot  we  II  v. 

them    personally    liable  even  where  Mali,  88  id.  445. 
there    was    no    corporation.       As    to 
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_         ^ 

ing  an  oflBcer  of  the  corporation  did  not  deprive  Buel  [the  plain- 
tiff] of  the  right  to  enter  into  competition  with  other  creditors, 
and  run  the  race  of  vigilance  with  them,  availing  himself,  in  the 
contest,  of  his  superior  knowledge,  and  of  the  advantage  of  his 
position,  to  obtain  security  for  or  payment  of  his  debt.  The  act 
of  Buel  was  not  legally  or  constructively  fraudulent,  in  conse- 
quence of  his  being  an  officer  or  member  of  the  company."  * 

Sec.  178.  Whore  they  act  without  anthoxlty. — The  general  rule 
of  personal  liability  of  agents,  where  they  act  without  the  author- 
ity which  they  assume  to  have,  has  also  been  applied  to  persons 
assuming  authority  in  making  contracts  for  a  corporation  which 
had  no  legal  existence."  The  general  principle  is  thus  stated  by 
Mr.  Story :  "  Wherever  a  party  undertakes  to  do  an  act  as  the 
agent  of  another,  if  he  does  not  possess  any  authority  from  the 
principal  therefor,  or  if  he  exceeds  the  authority  delegated  to  him, 
he  will  be  personally  responsible  therefor  to  the  person  with  whom 
he  is  dealing  for  or  on  account  of  his  principal."  *  And  whether 
the  assumed  agency  is  hanafide  or  malafide^  the  personal  liability 
would  exist  for  damages  sustained  thereby,  on  the  plain  principle 
not  only  of  equity  but  of  justice,  that  where  one  of  two  innocent 
parties  must  suffer  a  loss,  it  ought  to  be  borne  by  the  one  who  in- 
duced the  other,  by  false  assumptions  and  representations,  to  enter 
into  relations  by  which  the  loss  is  sustained.*  The  effect  of  acting 
without  authority  in  making  contracts,  etc.,  has  already  been  con- 
sidered. 

*BueU  V.  Bnckingham,  16  la.  284.  The  most  effectual  remedy  in 
See,  also,  Merrick  e.  Peru  Coal  Co. ,  61  such  cases  is  by  inj  unction  to  re- 
m.  472 ;  Sargent  t).  Webster,  13  Mete,  strain  the  wrongful  act.  Thus, 
4J>7 ;  Whitewell  v.  Warner.  20  Vt.  426;  where  they  have  authority  to  issue 
Hay  ward  e.  Pi^rimSoc,  21  Pick.  270;  convertible  bonds  for  the  legitimate 
Bmith  «.  Lansing,  22  N.  Y.  526 ;  Strat-  purpose  of  completing  and  operat- 
ton  V.  Allen,  ICE.  Green,  229 ;  City  ing  a  railroad,  they  will  be  re- 
ef St.  Louis  V.  Alexander,  28  Mo.  488 ;  strained  from  issuing  them  as  a  part 
Marray  v.  Vanderbilt,  89  Barb  140 ;  of  a  fraudulent  device  to  increase  the 
Van  Hook  o.  Somerville  Mnnuf.  Co.,  1  stock ;  or  when  so  issued,  a  person  af- 
Halst.  Ch.  187,  683.  fected  with  notice  thereof,  and  that 

*  Herod  v.  Rodman,  16  Ind.  241.  See,  they  do  not  represent  a  bona  fide  in- 

also,  Gratx  «.  Redd,  4  B.  Monr.  178.  debtedness,  may  likewise  be  restrained 

•Story  on  Agency,  §  264;  Paley  on  by  injunction.   See, also,  where  various 

Agency,  by  Lloyd,  88o ;  2  Kent's  Com.  other    acts  of    directors  will  be  re- 

629.  strained    by    injunction,  Belmont    v. 

«See  ante,  ch.  9,  g  199  et  seq.    See,  Erie  R.  Co.,  52  Barb.  687. 
also,  ch.  14. 
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Sec.  179.  Liability  of  partnenk— It  may  also  occur  that  parties, 
assuming  to  act  as  directors  of  a  corporation,  when  they  are  not, 
or  where  there  is  no  corporation,  may  render  themselves  liable  as 
partners  to  those  with  whom  they  contract.  But  in  such  a  case 
it  must  appear,  in  order  to  hold  any  one  of  them  as  such,  that  he 
was  so  acting  at  the  time  the  contract  was  made.* 

Sec.  180.  Direotors  de  fiioto.— It  is  a  general  principle  of  the 
law,  that  persons  acting  as  directors  of  a  corporation,  and  generally 
recognized  as  such,  are  at  least  directors  de  facto  /  and  their  acts 
are  valid  until  they  are  ousted  in  some  direct  proceedings  there- 
for.' And  a  board  of  directors  de  facto  ^  in  possession  of  the  fran- 
chises of  a  corporation,  may  maintain  an  action  against  persons 
claiming  to  constitute  a  board  of  directors,  for  any  trespass  relating 
to  the  corporate  property ;  and  the  acts  of  such  de  facto  officers 
cannot  be  collaterally  impeached.* 

Sec.  181.  Oompenaation  o£— Directors  are  entitled  to  such  com- 
pensation as  may  be  provided  by  the  constitution  or  by-laws  of 
the  association.  But  it  has  been  held  that  no  extra  and  gratui- 
tous service  rendered  by  such  officer  raises  any  implied  promise 
that  they  are  rendered  at  the  request  of  the  party  benefited  by 
them,  or  entitles  him  to  maintain  an  action  therefor.* 

It  was  held  in  Indiana,  that,  where  no  provision  is  made^in  the 
organic  law  or  the  by-laws  of  the  corporation,  nor  any  special  con- 
tract made  relating  to  compensation  for  services,  none  could  be 
recovered ;  and  that,  in  the  absence  of  any  such  provisions,  where 
the  board  of  directors  made  an  allowance  to  themselves  for  ser- 

1  Fuller  «.  Rowe,  57  N.  Y.  28 ;  S.  C.y  *  Loan  Association  «.  Stonemetz.  39 

59  Barb.  844  ;  Wells  c.  Gales,  18  id.  Pa.  St.  534.  See.  also,  Barstow  r. 
584.  But  see  Blanchard  «.  KauU,  44  aty  R.  Co.,  42  Cal.  465.  They  are  not 
Cal.  440.  entitled  to  compensation,  unless  some 

•  Vernon  Society  tj.  Hills,  6  Cow.  26 ;  provision  is  made  therefor  in  the  con- 
All  Saints'  Church  «.  Lovett,  1  Hall,  stitution  or  by-laws,  or  for  extra  ser- 
191.  vices,  unless   unquestionably   beyond 

'  Atlantic,  etc.,  R.  Co.  «.  Johnston,  70  the  range  of  his  official  duties.  New 
N.  C.  348.  The  regularity  6f  an  organ-  York,  etc.,  R,  Co.  %>.  Ketchum,  27  Conn, 
izatiou,  that  has  for  years  acted  as  a  170.  Seo,  also,  where  there  was  a  de- 
corporation  cannot  be  questioned  col-  lay  in  claiming  for  extra  services, 
laterally  but  only  by  quo  warranto  or  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend* 
scire    facias.     Thompson    v.    Candor,  652. 

60  111.   244.     See,  also,  Shewalter  v 
Pimer>  55  Mo.  218. 
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vices,  and  issued  orders  of  the  company  therefor,  these  were 
invalid/  And  where  a  board  of  directors,  in  addition  to  their 
lixed  salary,  voted  a  certain  compensation  for  all  special  services 
performed  by  any  director,  it  was  held  that  a  director  could  not 
recover  beyond  the  regular  salary,  provided  the  services  could 
have  been  performed  by  the  party  as  such  director.* 

Sec.  182.  Oaanot  InoreaBe  their  own  oompeiuntioii. — As  one  of  the 
relations  between  the  director  and  the  corporation,  as  we  have 
seen,  is  that  of  a  trustee  and  cestui  que  trusty  if  a  director  claims 
an  increase  of  compensation  beyond  that  provided  by  law,  he  is 
disqualified  from  acting  on  the  question,  and  if  he  is  necessary  to 
constitute  a  quorum,  in  the  vote  on  such  claim,  the  acts  of  the 
board  so  constituted,  increasing  the  compensation,  would  be  in- 
valid, and  would  not  bind  the  corporation.* 

In  the  absence  of  provisions  in  the  charter  or  by-laws  of  the 
body,  or  any  regulation  thereof,  by  custom,  on  the  subject, 
directors  in  England,  it  appears,  are  not  entitled  to  recover  any 

'  Manx    Ferry  Gravel  Road  Co.  9.  would  have  made  no  difference  if  the 

Branegan,  40  Ind.  861.    See,  also,  Hall  services  had  been  rendered  upon  an 

9.  Vermont,  etc..  R.    Co.,  28  Vt.  401;  express  understanding  with  his  asso- 

Pierson  «.  Thompson,  1  Edw.  Ch.  212.  ciates  that  he  was  to  be  paid  by  the 

'  Hodges  «.  Rutland,  etc.,  R.  Co.,  29  company    after    its    organization,  as 

Vt.  220.     See,  also.  New  Fork,  etc.,  R.  aside  from  the  technical  difficulty  of 

Co^  t>.  Ketchum,  27  Conn.  170 ;  Henry  binding  a  corporation  before  its  exist- 

«.  Railand,  etc.,  R.  Co.,  27  Vt.  485 ;  ence.  the  policy  of  the  law  wholly 

Shackelford  «.  N.   O.  R.  Co.,  87  Miss,  discountenances  such    arrangements. 

202 ;  Hall  «.  Vermont,  etc.,  R.  Co.,  28  New  York,  etc.,  R.  Co.  u.  Ketchum,  27 

Vt.   401 ;   Loan   Association  t).  Stone-  Conn.  170.   See,  also,  Branch  Bank  Ala. 

mentz.  29  Pa.  St.  534.  €.  Collins,  7  Ala.  (N.  S.)  95. 

»  Butts  «.  Wood,  87  N.  Y.  817.  In    relation    to    the    comnensation 

And  where  a  director  of  a  railroad  cor-  of     municipal    officers,    Mr.     Dillon 

poration  rendered  special  services  in  observes :     '*  There  is    no   such    im- 

procuring  subscriptions  to  the  stock  of  plied  obligation  on  the  part  of  mu- 

the  company  in  its  organization,  which  nicipal    corporations,    and    no    such 

eervices  were  rendered  by  him  in  ex-  relation  between  them  and  officers, 

pectation  of  a  compensation,  and  the  which  they  are   required  by  law  to 

stockholders,  in  consideration  thereof,  elect,  as  will  oblige  them  to  make  com- 

▼oted  him  a  free  pass  over  the  road  for  pensation  to  such  officers,  unless  the 

himself  and  family  during  his  life ;  right  to  it  is  expressly  given  by  law.'' 

which,  although  an  inadequate  com-  Dill.  on.  Mun.  Corp.,  §  169 ;  Sikes  v. 

pensation,   was  accepted   by  him  as  Hatfield,  18  Gray,  847;  Barton  «.  New 

Bueh ;  but  some  years  afterward  the  Orleans,  16  La.   Ann.  817 ;  Qarnier  «. 

etockholdere  rescinded  the  vote,  and  St.  Louis,  87  Mo.  554 ;  Smith  «.  Com- 

an  action  was  brought  by  the  company  mon wealth,  41  Pa.  St.  885  ;  DevoyD. 

to  recover  the  fares ;  it  was  held  that  New  York,  89  Barb.    169 ;  Bladen  t). 

the  services  rendered  created  no  in-  Philadelphia,  60  Pa.  St.  464;   Phila- 

debtedness,  and  could  not  constitute  a  delphia  «.  Given,  id.  186 

consideration  for  the  contract ;  that  it 
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compensation  for  services/  But  there  would  appear  to  be  no 
good  reason  why  they  should  not  be  entitled  to  a  reasonable  com- 
pensation, the  same  as  agents  of  individuals,  on  an  implied  prom- 
ise to  pay  therefor  so  much  as  the  same  is  reasonably  worth. 

Seo.  183.  MeetingB  of  dlrootoiB.  —  We  shall  hereafter,  in  con- 
sidering the  subject  of  corporate  meetings,  treat  of  the  meetings 
of  the  directors,  managers  or  trustees  of  corporations,  and  show 
the  mode  of  proceeding  at  them,  and  of  expressing  the  will  of 
the  corporation  through  them.  A  consideration  of  this  subject 
here  will,  therefore,  be  unnecessary.* 

1  DuDston  V.  The  Imp.  Gas-light  Co.,        *  See  post,  §  226  d^  seq. 
8  B.  &  Ad.  125 ;  Redf.  on  Rail.,  §  137. 
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CHAPTER  VII. 

OFFICEBS  AND  AGENTS  GSNBBALLT. 

Sbc.  184.  Necessity  for  corporate  agents. 

Sbg.  185.  General  limitations  on  the  authority  of  agents. 

Sec.  186.  Directors  as  agents. 

Sec.  187.  Appointment  of  agents. 

Sec.  180.  What  is  within  the  scope  of  the  agent's  authority. 

Sec.  190.  Powers  implied  by  virtue  of  an  office. 

Sec.  194L  Distinction  between  executed  and  unexecuted  contracts,  where 

the  agent  exceeds  his  authority. 

Sec.  105.  Limitations  of  power  as  to  time. 

Sbo.  196.  Mode  of  executing  contracts  by  agents. 

Sec.  190.  Ultra  vires  contracts  by  agents. 

Sec.  201.  Parties  dealing  with  an  agent  must  take  notice  of  his  authority 

Sec.  204.  Delegation  of  authority  by  agents. 

Sec.  206.  Powers  expressly  conferred. 

Sec.  207.  Batification  of  acts  of  agents. 

Sec.  208.  The  doctrine  of  ratification  applicable  to  corporations. 

Sec.  210.  Personal  liability  of  agents. 

Sec.  214.  Where  there  is  no  principal. 

Sec.  215.  Liability  of  agent  in  case  of  misrepresentation  of  his  authority. 

Sec.  220.  Liability  of  agents  for  violation  of  duties. 

Sec.  221.  Ck>mpensation  of  officers  and  agents. 

Sec.  223.  Frauds  of  officers  and  agents. 

Sec.  224.  Proof  of  agency. 

Sec.  184.  Necsssity  for  corporato  agents.  —  We  have  alluded  to 
the  necessity  of  corporations  acting  by  agents.  The  principal 
part  of  the  general  business  of  a  corporation,  it  being  an  imagin- 
ary person,  must  necessarily  be  performed  by  agents  and  servants, 
duly  appointed  and  employed.  All  of  its  oflScers,  as  respects 
such  corporation,  are  agents.  In  fact,  no  act  can  be  directly  done 
by  such  corporation,  except  through  the  voice  or  vote  of  its  mem- 
bers, who,  in  this  respect,  by  a  fiction  of  the  law,  are  supposed  to 
represent  the  ideal  and  fictitious  corporate  body,  of  which  they 
are  members.  They  may  act,  by  a  majority,  as  the  act  of  the 
corporation ;  but  all  other  acts,  by  or  on  behalf  of  the  corporation, 
mnst  be  performed  by  agents.     The  importance  of  the  law  of 
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agency  in  connection  with  corporations  will,  therefore,  be  manifest. 
The  general  law  of  agency  as  applicable  to  fhe  relations  between 
the  corporation  and  its  agents,  is  of  greater  importance  than  where 
mere  private  or  natural  persons  only  are  concerned.  For  corpora- 
tions must  necessarily  employ  them.  They  have  no  other  alterna- 
tive. Each  officer,  including  the  directors,  managers  or  trustees,  are 
agents  of  the  corporation ;  besides,  it  is  usually  necessary,  in  carry- 
ing on  the  objects  of  private  corporations,  to  employ  agents  for 
special  purposes. 

In  all  acts  of  the  corporation,  by  or  through  agents,  the 
general  doctrine  applies  that  what  one  does  by  the  agency  of 
another,  he  does  himself,  the  familiar  maxim  being,  quifacitper 
alium,  facit  per  se, 

SeO.  185.     Qeneral  limitatiozui  on  the  authority  of  agents.  —  It  may 

be  further  observed  that  the  authority  of  corporate  agents  can 
never  exceed  the  rights,  powers  and  authority  of  the  principal, 
and  is  usually  less.  It  is  seldom  that  all  the  powers  of  the  corpo- 
ration are  vested  in  the  board  of  directors,  although  they  are  usu- 
ally the  highest  and  most  important  officers  and  agents  of  a 
corporation.  The  powers  and  authority  of  officers  and  agents 
may  be,  and  with  the  more  important  of  them,  usually  is,  limited 
by  either  the  fundamental  law  or  the  by-laws  of  the  organization. 
But  with  the  minor  and  inferior  agents  their  authority  is  usually 
prescribed  and  limited  by  acts  and  resolutions  of  the  corporation, 
or  their  immediate,  and  for  most  purposes  general  agents,  the 
board  of  directors,  whose  powers  in  this  respect,  as  well  as  others, 
may,  as  we  have  seen,  be  also  limited  by  its  organic  or  constating 
laws. 

Sec.  186.  Direotoni  as  agents. — We  have  already  considered  the 
agency  of  directors  in  treating  of  those  officers.*  They  are  the 
most  important  of  corporate  agents,  as  on  them  usually  de- 
volve the  management  of  all  the  affairs^ of  the  corporation.  In 
view  of  the  usual  powers  conferred  upon  them,  they  may  almost 
be  said  to  be  the  corporation,  the  reserved  powers  of  the  corpora- 
tion in  a  majority  of  cases  being  the  mere  right  to  annually  ex- 

1  See  ante,  ch.  6. 
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press,  through  the  members  at  large,  the  corporate  will  as  to  the 
policy  and  management  of  the  corporate  affairs  by  an  election  of 
such  directors  or  managers  as  will  execute  such  will.  If  the  di- 
rectors do  not  manage  the  affairs  of  the  corporation  intrusted  to 
them  with  prudence  or  discretion  in  the  opinion  of  the  major- 
ity of  the  members  representing  a  majority  of  the  shares  of 
stock,  such  members  may  replace  them  with  others,  at  any  meet- 
ing of  the  corporate  body  for  such  an  election,  provision  for 
which  is  usually  made  in  the  fundamental  law  of  the  corporation; 
and  thereby  the  corporate  will,  in  these  respects,  in  theory  at 
least,  may  be  executed.  As  we  have  already  considered  the  sub- 
ject of  directors,  and  shall  hereafter  treat  of  corporate  meetings 
and  the  mode  of  expressing  the  corporate  will,  a  further  consid- 
eration of  these  will  here  be  unnecessary.*  We  will,  therefore, 
proceed  to  consider  more  particularly  the  powers  and  authority,  as 
well  as  the  responsibilities,  of  other  officers  and  agents. 

Sec.  187.  Appointment  of  agenta.  —  We  shall  hereafter  allude  to 
the  manner  of  appointing  agents  in  discussing  the  subject  of  the 
corporate  seal.  We  shall  there  refer  to  the  old  doctrine,  that  a 
corporation  can  only  express  its  will  or  speech  through  a  common 
seal ;  that  this  is  the  artificial  voice  of  the  artificial  person ;  and 
attempt  to  show  that  this  claim  was  never  well  founded,  as  the 
will  of  the  corporation  was  always,  in  theory  at  least,  the  fairly- 
expressed  will  of  those  representing  a  majority  of  shares  of  the 
stock  of  the  corporation. 

Sbc.  188.  The  use  of  the  seal  for  the  appointment  of  many, 
if  not  most,  of  corporate  agents,  as  well  as  in  the  making  of  most 
of  the  various  contracts,  required  in  the  execution  of  the  powers 
and  objects  of  corporations  created  for  various  purposes,  has,  in 
modem  times,  been  practically  abandoned.  It  is  no  longer  re- 
garded as  the  corporate  voice,  or  as  an  important  evidence  of  cor- 
porate assent.  In  fact,  the  practice  of  using  the  seal  has  been 
almost  abandoned.  The  record  of  the  corporate  will,  either  as 
expressed  by  the  majority  of  its  members  in  attendance  at  a  cor- 
porate meeting,  or  by  the  majority  of  the  directors  at  a  meeting 
duly  called,  is  the  highest  and  best  evidence,  and  agents  for  any 

1  See  ante,  ch.  6. 
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and  all  purposes  may  be  thus  appointed  and  constituted,  without 
any  other  written  authority,  or  any  authentication  thereof  by  the 
corporate  seal. 

On  this  subject  it  was  observed  by  the  supreme  court  of  the 
United  States,  that  ^'the  technical  doctrine  that  a  corporation 
could  not  contract  except  under  its  seal,  or  in  other  words,  could 
not  make  a  promise,  if  it  ever  had  been  fully  settled,  must  have 
been  productive  of  great  mischiefs.  Indeed,  as  soon  as  the  doc- 
trine was  established  that  its  regularly  appointed  agents  could 
contract  in  their  name  without  seal,  it  was  impossible  to  support 
it ;  for,  otherwise,  the  party  who  trusted  such  contract  would  be 
without  remedy  against  the  corporation.  Accordingly,  it  would 
seem  to  be  a  sound  rule  of  law,  that  wherever  a  corporation  is  act- 
ing within  the  legitimate  purposes  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents  are  express  promises  of  the 
corporation;  and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raises  implied  promises  for  the 
enforcement  of  which  an  action  will  lie."  ' 

The  doctrine  that  every  thing,  or  that  even  important  acts 
must  be  done  by  deed  under  the  corporate  seal,  cannot  be  now 
supported.  On  the  contrary,  it  now  seems  well  established  that 
an  agent  may  be  appointed  merely  by  a  vote  of  the  corporation, 
or  of  the  boards  of  directors,  and  that  his  acts,  within  the  scope  of 
his  authority  thus  conferred,  and  within  the  powers  of  the  corpo- 
ration, will  bind  the  corporation.' 

Seo.  189.  What  is  within  the  scope  of  the  agent's  authority.  — 
Among  the  most  difficult  questions  in  the  law  of  agency  is  the 

'  Bank  of  Olumbia  v.  Patterson,  7  dridge,  12  Wheat.  64;  Ang.  &  Am.  on 

Cranch,  299  ;  Gray  v.  Portland  Bank,  Corp.,.§§224,883;  Green's  Brioe'a  Ultra 

8  Mass.  864 ;  Worcester  T.  Co.  v.  Wil-  Vires,   356  et  seq.^  and  notes ;  Chesa- 

lard,  5  id.  80 ;  Gilmore  «.  Pope,  id.  491 ;  peake,  etc.,  Can.  Co.  9.  Knapp.  9  Pet. 

Bank  of  Metropolis  «.  Gattschlick,  14  541;  Randall «.  Van  Vechten,  19  Johns. 

Pet.  19.    A  corporation  may  employ  65;  Baptist  Church  v.  Mulford,  3  Halst. 

an  agent  to  perform  services  consonant  182 ;  Perkins  9.  Washington  Ins.  Co.,  4 

with  its  general  design,  without  any  Cow.  645 ;  Lathrop  «.  Biank  of  Scioto, 

specific  authority  for  that  purpose  con-  8  Dana,  115 ;  Savings  Bank  v.  Davis,  8 

ferred  by  the  charter.      Kitchen  «.  Conn.  191  ;  Union  Bank  of  Maryland 

Cape  Girardeau,  etc.,  R.  Co.,  59  Mo.  v.  Ridgeley,  1  H.  &  G.  424 ;  Legrand  o. 

514.     See,  as  to  admissions  of  superin-  Hampden-Sidney    Colleen,     5    Munf . 

tendent  of  a  street  railway,  justifyinc^  824;  Bates  v.  Bank  of  Alabama,  2  Ala. 

an  assault  by  one  of  its  drivers,    Mai-  461 ;  Stamford  Bank  d.  Benedict,  15 

coeck  V,  Tower  Grove  R.  Co., 59  Mo.  Conn.  445 ;  City  of  Detroit  v.  Jackson, 

514.  1  Doug.  (Mich.)  106 ;  St.  Andrew's  Bay 

«  The  Bank  of  United  States  v.  Dan-  Land  Co.  t).  Mitchell,  4  Fla.  192. 
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lority  to  preside  at  meetings  of  the  corporation  or  boards 

•runs ;    to  sign  contracts  and  execute  deeds  of  the  corpora- 

iiid,  perhaps,  generally  to  have  charge  of  the  corporate  seal. 

•re  is  an  implied  power,  virtute  oj/iaii,  conferred  upon  the 

rs  of  banks  to  transfer  and  indorse  negotiable  securities  held 

luks ;  as  by  virtue  of  the  office  he  is  intrusted  with  the  notes 

securities  and  other  funds  of  the  banks,  and  is  usually  held 

to  the  world  as  the  general  agent  for  the  negotiation,  man- 

'  riient  and  disposal  of  tliem.      No  special  authority  for  this 

urpose  is  necessary  to  be  shown,  as  such  authority  would  be 

!>resumed/      And  where  a  cashier  of   a   bank   habitually  exer- 

i'i>es  powers  as  such   with   the  knowledge  and  acquiescence  of 

'  Wild  V.  Bank  of  Passamaquoddj,  nary  and  extraordinary  exigencies  of 

:i  Ma*OD,  505.     See,  also.  State  u.  Com-  the   bank.      He  receives,  directly  or 

mt^rcial  Bank,  6  S.  &  M.  287.  throagh  the   subordinate  officers^  ail 

In  Massachusetts  it  has  been  held  moneys  and  notes.  He  delivers  up  all 
that  neither  a  president  nor  a  cashier  discounted  notes  and  other  property 
of  a  bank  has,  ex  officio,  authority  to  when  payments  have  been  made.  He 
transfer  the  property  or  other  securi-  draws  checks,  from  time  to  time,  for 
ties  of  the  company,  but  must  have  ex-  moneys,  whenever  the  bank  has  de- 
press authority  to  that  effVct  from  the  posits.  He  acts  as  the  arm  of  the  bank 
corporation  at  large,  or  the  directors,  in  carrying  out  the  business  arrange- 
as  the  case  may  be.  Hallowell  Bank  v.  ments  and  agencies  assumed  by  the 
Hamlin,  14  Mass.  178 ;  Hartford  Bank  bank  through  the  directors.  In  short, 
f .  Barry,  17  id.  97.  he  is  considered  the  executive  officer, 

Neither,  it  is  said,  can  the  president  through    whom    and  by    whom    the 

or   cashier  charge  a  bank  with  any  whole  moneyed  operations  of  the  bank 

special  liability  for  a  deposit  contrary  in   paying  or  receiving  debts,  or  dis- 

to  its  usage,  without  the  previous  an-  charging  or    transferring    securities, 

thority  or  subsequent  assent  of  the  are  to  be  conducted.     It  does  not  seem 

corporation.    Foster  v.  Essex  Bank,  17  too  much  then  to  infer,  in  the  absence 

Mass.  505.  of  all  positive  restrictions,  that  it  is 

In  Massachusetts,  however,  it  is  ad-  his  duty  as  well  to  apply  the  negotia- 

mitted  that  a  cashier  has  authority,  ex  ble  funds,  as  the  moneyed   capital  of 

officio,  to  indorse  a  note,   the  property  the  bank,  to  discharge  its  debts  and 

of  the  bank,  as  a  measure  preliminary  obligations.  Fleckner  tj.  United  States 

to  a  suit,  and  to  authorize  a  demand  Bank,  8  Wheat.  860  ;  Lafayette  Bank 

upon  the  maker  and  notice  to  the  in-  v.  State  Bank  of  Illinois,  4  McLean  (C. 

dorser ;   Hartford   Bank  «.  Barry,   17  C),  208  ;  Ridgway  «.  Farmers'  Bank, 

Mass.  97;  and  to  give  new  certificates  12  S.  &  R.  265;  Bank  of  Ky.  v.  Schuyl 

of  stock  to  a  purchaser  of  shares  sold  kill  Bank,  1  Pars.  Sel.  Cas.  248;  Ever 

on  a  tax  warrant,  on  its  face  good, and  ett  «.  United  States,  6  Port.  (Ala.)  166 

issued  by  lawful  authority,  though  the  Stamford  Bank  u.  Benedict,  15  Conn 

tax   might   have  been  improperly  as-  445;  Crocket   u.  Youngf,  IS.  &M.241 

Besaed.     Smith  v.  Northampton  Bank,  State  v.  Commercial   Bank,  6  id.  237 

4  Cash.  1.  Carey  v.  Giles,  10  Ga.  9;  Ryan  v.  Dun 

These  narrow  limits  on  a  cashier's  lap,  17  111.  40. 

ex  officio  power  are,  however,  by  no  The    inducement    to    the    transfer 

means  generally   acknowledged.    On  need  not  appear,  but  the  courts  will 

the  contrary,  it  is  said  that  a  cashier  is  presume  the    transfer  to  have   been 

usually  intrusted  with  all   the  funds  properly  made  by  the  cashier,  in  the 

of  a  bank,  in  cash,  notes,  bills,  etc.,  to  absence  of  proof  to  the  contrary.    Id. 
be  U9ed  from  time  to  time  for  the  ordi- 
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the  directors,  this  entitles  the  public  and  persons  dealing  with  the 
bank  to  the  benefit  of  a  conclusive  presumption  that  the  party  thus 
acting  is  authorized  so  to  act,  provided  it  is  not  in  violation  of 
the  laws  of  its  constitution,  or  contrary  to  the  limitations  of  power 
contained  in  its  organic  laws  or  constating  instruments/  The 
regular  and  lawful  appointment  of  such  an  officer  would  be  in- 
ferred from  the  circumstances.  And  the  bank,  in  such  a  case, 
would  be  estopped,  where  the  interests  of  third  parties  dealing 
with  such  bank  required  it,  from  denying  the  authority  of  such 
officer,  and  his  power  to  act  and  perform  the  duties  usually  per- 
formed by  such  an  officer.  "  K,"  says  Justice  Story,  "  he  was 
held  out  as  an  authorized-  cashier,  that  character  was  equally  ap- 
pUcable  to  all  who  deal  with  the  bank,  in  transactions  beneficial 
as  well  as  onerous  to  the  bank."  "  And  this  recognition  and  per- 
mission of  official  acts  is  the  same,  whether  the  officer  receives 
his  appointment  or  election  from  the  corporate  body  at  large,  or 
from  a  duly  constituted  board  of  directors.* 

Sec.  191.  In  relation  to  the  powers  and  authority  of  a  presi- 
dent of  a  corporate  body,  it  seems  well  settled  that  he  may,  as 
incidental  to  the  office,  and  the  execution  of  the  trust  reposed  in 
him  virtiUe  officii^  perform  all  the  duties  usually  incumbent  upon 
such  officer,  or  such  as  custom  or  necessity  has  imposed  upon  the 
office,  or  such  as  is  imposed  by  the  general  course  of  business  of 
the  corporation.  In  relation  to  this  subject,  in  a  recent  case  in 
Illinois,  Walker,  J.,  observes :     "  As  we  understand  the  law,  a 

1  Merchants'  Bank  «.  State  Bank,  10  Dunlap,  17  111.  40 ;  State  9.  Gommer- 
Wall.  604;  FlecknerD.  Bank  of  United  cial  Bank,  14  Miss.  218;  Morse  on 
States,  8  Wheat.  838  ;  Minor  v.  Me-  Banking,  137  et  seq. 
chanics' Bank,  1  Pet.  46  ;  Bank  United  'Bank  of  United  States  «.  Dan- 
States  V.  Dunn,  6  id.  51 ;  United  States  dridge,  12  Wheat.  64.  See,  also,  Bur- 
T.  Bank  of  Colambns,  21  How.  256 ;  gess  v.  Pue,  2  QUI,  254  ;  Barrington  v. 
Baldwin  v.  Bank  of  Newburgh,  1  Wall.  Bank  of  Washington,  14  S.  &  R.  421 ; 
284  ;  Badger  v.  Bank  of  Cumberland,  Troy  T.  Co.  v.  McChesney,  21  Wend. 
26  Me.  428;  Mussey  9.  Eagle  Bank,  9  296;  Warren  v.  Ocean  Ins.  Co.,  16 
Mete.  806 ;  Farmers'  Bank  v.  Butchers'  Me.  439  ;  Badger  v.  Bank  of  Camber- 
Bank,  4  Duer,  219  ;  S.  C,  16  N.  Y.  land,  26  id.  428 ;  DaWdson  v.  Borough 
125  ;  Cooke  v.  State  Bank,  52  id.  96  ;  of  Bridgeport,  8  Conn.  472 ;  Waite  e. 
Bank  of  Pennsylvania  v.  Reed,  1  W.  Mining  Co.,  36  Vt.  18. 
&  S.  101 ;  Ridgway  v.  Farmers'  Bank,  •  Conover  «.  Insurance  Co.,  1  N.  Y. 
12  S.  &  R.  &Q;  Merchants'  Bank  «.  290;  Lohman  9.  New  York  R.  Co., 
Marine  Bank,  3  Gill,  96;  Sturges  v.  2  Sandf.  39;  Beers  «.  Phosnix  Glass 
Bank  of  CircleviUe,  11  Ohio  St.  158;  Co.,  14  Barb.  358;  Mead  v.  Keeler,  24 
Robinson  v.  Bealle,  20  Qa.  275  ;  Ryan  v.  id.  20. 
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corporate  body  may,  unless  otherwise  provided  by  their  charter, 
appoint  any  member  of  the  body,  or  other  person,  by  their  by- 
laws or  by  resolution,  an  agent  to  transfer  or  dispose  of  their 
property  or  negotiable  secmitieB.  No  officer  of  the  body  has  that 
exclnsiye  power,  jmless  given  by  the  charter.  They  may  confer 
power  on  the  president,  treasurer,  secretary,  or  other  officer  or 
person.  But  in  the  absence  of  both  statutory  authority  and  reg- 
tdations  of  the  body  on  the  subject,  the  presumption  might  be  in- 
dulged that  the  president,  as  the  head  of  the  organization,  would 
have  authority,  if  incident  to  the  organization,  or  in  conformity 
with  the  usage  and  custom  of  business.  The  doctrine  seems  to  be 
settled  that  the  president  of  a  corporate  body  being  its  head,  and 
through  whom  the  corporate  affairs  of  the  corporation  are  con- 
stantly performed,  and  such  acts  are  incident  to  the  execution 
of  the  trust  reposed  in,  him,  or  such  as  custom  or  necessity  has  im- 
posed upon  the  office^  he  may  perform  without  express  authority. 
And  it  is  immaterial  whether  such  authority  exists  by  virtue  of 
his  office,  or  is  imposed  by  the  course  of  business  of  the  company."  * 

But  it  has  been  held  in  Massachusetts,  that  neither  the  presi- 
dent nor  the  cashier  of  a  bank  has,  ex  offvoio,  authority  to  transfer 
the  property  or  securities  of  the  bank,  but  that  for  this  purpose 
they  must  have  an  express  authority  from  the  corporation  or  its 
directors.' 

It  has  been  held,  also,  that  the  receiving  teller  of  a  bank, 
where  there  is  one,  is  the  only  proper  officer  to  receive  deposits, 
and  that,  if  he  receives  the  funds  of  a  stranger  and  promises 
to  apply  them  to  the  payment  of  a  bill  or  note,  he  acts  as  the 
agent  of  the  stranger,  and  not  of  the  bank,  and  that  the  bank  is 
not  liable  therefor ; '  and  that  if  he  exceeds  his  authority  as  a 
teller,  and  certifies  a  check  upon  the  bank  as  "good,"  he 
cannot  bind  the  bank  in  this  way  to  pay  the  amount  of  such 
check  to  any  person  who  may  afterward  present  it,  even  where 

» MitcfaeU  V,  Deeds,  49  111.  416  ;  Chi-  Pendleton  v.  Bank,  1  T.  B.  Monr.  179, 

eago.etc,  R.  Co. «.  Coleman,  18  id.  297.  where  it  was  held  that  a  cashier  had 

See,  also«  Elwell  v.  Dodge,  38  Barh.  no  authority  ex  officio  to  accept  bills 

836.  of  exchange. 

•  Hallowell  Bank  v.  Hamlin,  14  Mass.  *  Thatcher  v.  Bank  of  New  York,  5 

178 ;  Hartford  Bank  v.  Barry,  17  id.  Sandf.  121 ;  Mnssej  d.  Eagle  Bank,  9 

97;   Foster  9.  Essex    Bank,   id.  94;  Mete.  806. 
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there  is  a  usage  of  that  kind.^  But  tliis  doctrine  would  appear 

unsound,  and  in  New  York  it  has  been  held  that  if  a  teller 

has  made  it  a  pi*actiee  to  certify  checks,  and  of  entering  the  same 

in  a  book,  for  the  benefit  of  the  officers  of  the  bank,  the  bank  is 
liable  for  checks  so  certified,  though  the  teller  fails  to  make  the 
entry,  and  even  though  the  bank  has  no  funds  of  the  drawer,  pro- 
vided the  person  claiming  the  same  is  a  bona  fide  holder  of  them.' 

^  Mussej  v.  Eagle  Bank,  9  Mete.  306.  be  seen  by  the  party  dealing  with  him, 

<  Farmers*  Ba  nk  v.  Batchers' Bank,  he    is     guilty   of    misrepresentation, 

16  N.  Y.  125.  oueht  not  the  bank  to  be  held  respon- 

In   this  case  the  action  was  by  a  sible?    *    *    *    It  is  conceded  that 

bona  fide  holder  of  a  negotiable  check,  every  one  taking  the  checks  in  ques- 

which  had  been  certified  to  be  good  by  tion  would  be  presumed  to  know  that 

the  paying  teller  of  the  bank  (the  de-  the  teller  had  no  authority  to  certify 

fendant)  on  which  it  was  drawn,  and  without  funds.    But  this  knowledge 

it  was  held  that  the  bank  under  such  alone  would  not  apprise  him  that  the 

circumstances  was  liable,  although  the  certificate  was  defective  and  unauthor- 

drawer  had  no  funds  in  the  bank  with  ized.    To  discover  that  he  must  not 

which  to  pay  the  check,  and  the  teller  only  have  notice  of  the  limitations  of 

exceeded  his  authority  in  certifying  the  powers  of  the  teller,  but  of  the  ex- 

the  check  as  good.     It  appeared  in  trinsic    fact  that    the    bank  had  no 

this  case  that  the  teller  was  in  the  funds;  and  as  to  this  extrinsic  fact, 

habit  of  certifying  the  checks  of  cub-  which  he  cannot  justly  be  presumed 

tomers  with  the  knowledge  of  the  offi-  to  know,  he  may  act  upon  the  repre- 

cers  of  the  bank,  and  that  he  was  fur-  sentation  of  the  agent.    There  is  a 

nished  with  a  book  for  the  express  plain  distinction  between  the  terms  of 

purpose  of  keeping  a  memorandum  of  a  power  and  facts  entirely  extraneoofi, 

such  checks.  upon  which  the  right  to  exercise  the 

The   court    in    this    case  observe :  authority  conferred  may  depend.    One 

"  His  authority  to  certify,  therefore,  who  deals  with  an  agent  has  no  right 

in    a    proper    case,    cannot    be    dis-  to  confide  in  the  agent  as  to  the  ex- 

puted.      But    it  is  insisted   that  his  tent  of  his  powers.      If.  therefore,  a 

power  extends  only  to  cases  where  the  person,  knowing  a  bank  has  no  funds 

bank  had  funds  in  hand,  he  having  of  the  drawer,  should  take  a  certified 

been  expressly  prohibited  from  certi-  check  upon  the  representation  of  the 

fying  in  the  absence  of  funds,  and  cashier,  or  other  officer  by  whom  the 

hence  that  the  bank  is  not  bound.     It  certificate  was  made,  that  he  was  aa- 

may  be  doubted  whether  such  a  pro-  thori^ed  to  certify  without  funds,  the 

hibition  adds  any  thing  to  the  restric-  bank  would  not  be  liable.     But  in  re- 

tions  which  would  otherwise  exist  up-  gard  to  the  extrinsic  fact  whether  the 

on  the  powers  of  the  agent.     A  teller,  bank  has  funds  or  not  the  case  is  dif- 

acting  under  a  general  power  to  certi-  ferent.   That  is  a  fact  which  a  stranger 

fy  checks,  would  be  guilty  of  an  ex-  who  takes  a  check  certified  by  the 

cess  of  authority  and  a  clear  violation  teller  cannot  be  supposed  to  have  any 

of   his  duty  if  he  certified  without  means  of  knowledge.     Were  he  held 

funds.    *    *    *    The  bank  selects  its  bound  to  ascertain  it,  the  teller  would 

teller  and -places  him  in  a  position  of  be  the  most  direct  and  reliable  source 

great  responsibility.     The  trust  and  of  knowledge,  and  he  already  has  his 

confidence   thus   reposed  in  him  by  written  representation  upon  the  face 

the  bank  leads  others  to  confide  in  his  of  the  check.     If,  therefore,  one  who 

integrity.     Persons  having  no  voice  in  deals  with  an  agent  can  be  permitted 

his  selection  are  obliged  to  deal  with  to  rely  upon  the  representation  of  the 

the  bank  through  him.     If,  therefore,  agent  as  to  the  existence  of  a  fact,  and 

while  acting  in  the  business  of  the  to  hold  the  principal  responsible  in 

bank  and  within  the  scope  of  his  em-  case  the  representation  is  false,  this 

ployment,  so  far  as  it  is  known  or  can  would  seem  to  be  such  a  case.     It  is, 
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Sec.  192.  The  exercise  of  powers  by  one  assuming  to  be  an 
officer  or  agent,  as  president,  cashier,  or  treasurer,  with  a  knowl- 
edge by  the  corporation,  or  its  immediate  representative,  the  board 
of  directors,  of  such  acts,  within  the  scope  of  the  corporate  powers, 
and  such  as  usually  pertain  to  the  office,  would  justify  third  per- 
sons and  parties  dealing  with  such  corporation^  to  treat  such  officer 
or  agent  as  lawfully  appointed,  and  rightfully  exercising  the  duties 
of  the  office/  And  where  officers  are  acting  generally  within  the 
apparent  scope  of  their  authority,  this  will,  as  to  third  persons, . 
raise  a  presumption  that  they  have  been  authorized  by  all  the  re- 
quired formalities.' 

Sec.  193.     The  doctrine  frequently  announced  is,  that  where 
a  corporation  places  a  person  in  a  position  which  implies  responsi- 
bility, and  thereby  leads  others  to  confide  in  his  integrity,  espe-  . 
cially  in  matters  pertaining  to  the  office  or  agency,  and  peculiarly 
within  the  knowledge  of  the  officer  or  agent,  the  corporation 

I  tltiDk,  a  sound  rule,  that  v^here  the  oeptance  for  his  own  debt,  it  is  void  in 

party  deaUng  with  an  agent  has  ascer-  the  hands  of  anj  party  having  knowl- 

tained  that  the  act  of  the  agent  cor-  edge  of  the  consideration  for  which  it 

responds  in  every  particular  in  regard  is   given ;  bat  when  negotiated  to  a 

to  which   such  party  has  or  is  pre-  bona  fide  holder,  the  firm  is.  precluded 

samed  to  have  any  knowledge  with  from  questioning  the  authority  of  the 

the  terms  of  the  power,  he  may  take  partner,    and     is    effectually    bound, 

the  representations  of  the  agent  as  to  Livingston  t).  Hastie,  2  Caines,  246 ; 

any  extrinsic  fact  which  rests  peculi-  Lansing  d.  Gaine,  2  Johns.  300 ;  Laver- 

arly  vrithin   the    knowledge    of    the  ty  «.  Burr,  1  Wend.  529 ;  Williams  v. 

agent,  and    which    cannot    be  ascer-  Walbridg^,    8     id.     415 ;      Boyd    v. 

tained  by  comparison  of    the  power  Plumb,  7  id.  809 ;  Gansevoort  v.  Wil- 
with  the  act  done  under  it.    The  fa- '  liams,  14  id.  188 ;  Joice  v.  Williams, 

miliar  case  of  the  giving  of  a  negotiable  id.  141 ;   Wilson  d.  Williams,  id.  146 ; 

partnership  note  by  one  of  the  partners  Catskili  Bank  v.  Stall,  15  id.  466  ;  18  id. 

for  his  own  individual  benefit,  affords  466.     *    *    *.  The  fact  of  the  agency, 

an  apt  illustration  of  this  rule.    ESach  and  the  trust  and  confidence  reposed 

of  the  partners  is  the  agent  of  the  by  the  principal  in  the  agent,  create  a 

partnership  as  to  all  matters  within  broad   line    of    distinction    between 

the  scope  of  the  partnership  business,  them;  and  it  is.  this  trust  and  confi- 

and  can  bind  the  firm  by  making,  in-  dence  which  constitute  the  foundation 

•dorsing  and  accepting  bills  and  notes  of  the  liability,  and  which  justify  the 

in  such  business;  but  he  has  no  more  party  dealing  with  the  agent  in  rely- 

aathority  than  a  mere  stranger  to  exe-  ing  upon  l^is  representation  in  respect 

cate  sucn  paper  in  his  own  business,  to  facts-  especially  within  the  agent's 

or  for  the  accommodation  of  others,  knowledge." 
If  he  gixes  the  partnership  note  or  ac- 

• 

1  Merchants'  Bank  v.  State  Bank,  10  Wall.  234 ;  Badger  «.  Bank  of  Cum- 

Wall.  604;   Fleckner  v.  Bank  of  the  berland,  26  Me.  428;  Cooke  v.  State 

U.  S.,  8  Wheat.  388  ;  Bank  of  U.  8.  v.  Bank,  52  N.  Y.  96. 

Dunn,  6   Pet.   51;    United  States  v.  *  Bissell  v.  Michigan,  etc.,  R.  Co., 

Bank  of    Columbus,    21    How.  856 ;  22  N.  T.  258  ;  Green's   Brice's  Ultra 

Baldwin    v.    Bank  of    Newburgh,  1  Vires,  427  et  seq.,  and  notes. 
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agency  in  connection  with  coi-porations  will,  tlierefore,  be  manifest. 
The  general  law  of  agency  as  applicable  to  fhe  relations  between 
the  corporation  and  its  agents,  is  of  greater  importance  than  where 
mere  private  or  natural  persons  only  are  concerned.  For  corpora- 
tions must  necessarily  employ  them.  They  have  no  other  alterna- 
tive. Each  officer,  including  the  directors,  managers  or  trustees,  are 
agents  of  the  coi'poration ;  besides,  it  is  usually  necessary,  in  carry- 
ing on  the  objects  of  private  corporations,  to  employ  agents  for 
special  purposes. 

In  all  acts  of  the  corporation,  by  or  through  agents,  the 
general  doctrine  applies  that  what  one  does  by  the  agency  of 
another,  he  does  himself,  the  familiar  maxim  being,  quifacitper 
alium,  faoitper  se. 

Sec.   185.      General  limitatiozui  on  the  authority  of  agents.  —  It  may 

be  further  observed  that  the  authority  of  corporate  agents  can 
never  exceed  the  rights,  powers  and  authority  of  the  principal, 
and  is  usually  less.  It  is  seldom  that  all  the  powei*8  of  the  corpo- 
ration are  vested  in  the  board  of  directors,  although  they  are  usu- 
ally the  highest  and  most  important  officers  and  agents  of  a 
corporation.  The  powers  and  authority  of  officers  and  agents 
may  be,  and  with  the  more  important  of  them,  usually  is,  limited 
by  either  the  fundamental  law  or  the  by-laws  of  the  organization. 
But  with  the  minor  and  inferior  agents  their  authority  is  usually 
prescribed  and  limited  by  acts  and  resolutions  of  the  corporation, 
or  their  immediate,  and  for  most  purposes  general  agents,  the 
board  of  directors,  whose  powers  in  this  respect,  as  well  as  others, 
may,  as  we  have  seen,  be  also  limited  by  its  organic  or  constating 
laws. 

Sec.  186.  Direotom  as  agents. — We  have  already  considered  the 
agency  of  directors  in  treating  of  those  officers.*  They  are  the 
most  important  of  corporate  agents,  as  on  them  usually  de- 
volve the  management  of  all  the  affairs^  of  the  corporation.  In 
view  of  the  usual  powers  conferred  upon  them,  they  may  almost 
be  said  to  be  the  corporation,  the  reserved  powers  of  the  corpora- 
tion in  a  majority  of  cases  being  the  mere  right  to  annually  ex- 

1  See  ante,  ch.  6. 
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press,  through  the  members  at  large,  the  corporate  will  as  to  the 
policy  and  management  of  the  corporate  affairs  by  an  election  of 
such  directors  or  managers  as  will  execute  such  will.  If  the  di- 
rectors do  not  manage  the  affairs  of  the  corporation  intrusted  to 
them  with  prudence  or  discretion  in  the  opinion  of  the  major- 
ity of  the  members  representing  a  majority  of  the  shares  of 
stock,  such  members  may  replace  them  with  others,  at  any  meet- 
ing of  the  corporate  body  for  such  an  election,  provision  for 
which  is  usually  made  in  the  fundamental  law  of  the  corporation; 
and  thereby  the  corporate  will,  in  these  respects,  in  theory  at 
least)  may  be  executed.  As  we  have  already  considered  the  sub- 
ject of  directors,  and  shall  hereafter  treat  of  corporate  meetings 
and  the  mode  of  expressing  the  corporate  will,  a  further  consid- 
eration of  these  will  here  be  unnecessary.*  We  will,  therefore, 
proceed  to  consider  more  particularly  the  powers  and  authority,  as 
well  as  the  responsibilities,  of  other  officers  and  agents. 

Sec.  187.  Appoiiitmeiit  of  agenta.  —  We  shall  hereafter  allude  to 
the  manner  of  appointing  agents  in  discussing  the  subject  of  the 
corporate  seal.  We  shall  there  refer  to  the  old  doctrine,  that  a 
corporation  can  only  express  its  will  or  speech  through  a  common 
seal ;  that  this  is  the  artificial  voice  of  the  artificial  person ;  and 
attempt  to  show  that  this  claim  was  never  well  founded,  as  the 
will  of  the  corporation  was  always,  in  theory  at  least,  the  fairly- 
expressed  will  of  those  representing  a  majority  of  shares  of  the 
stock  of  the  corporation. 

Sec.  188.  The  use  of  the  seal  for  the  appointment  of  many, 
if  not  most,  of  corporate  agents,  as  well  as  in  the  making  of  most 
of  the  various  contracts,  required  in  the  execution  of  the  powers 
and  objects  of  corporations  created  for  various  purposes,  has,  in 
modem  times,  been  practically  abandoned.  It  is  no  longer  re- 
garded as  the  corporate  voice,  or  as  an  important  evidence  of  cor- 
porate assent.  In  fact,  the  practice  of  using  the  seal  has  been 
almost  abandoned.  The  record  of  the  corporate  will,  either  as 
expressed  by  the  majority  of  its  members  in  attendance  at  a  cor- 
porate meeting,  or  by  the  majority  of  the  directors  at  a  meeting 
duly  called,  is  the  highest  and  best  evidence,  and  agents  for  any 

*  See  ante,  cK  6. 
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agency  in  connection  with  corporations  will,  tlierefbre,  be  manifest. 
The  general  law  of  agency  as  applicable  to  fhe  relations  between 
the  corporation  and  its  agents,  is  of  greater  importance  than  where 
mere  private  or  natural  persons  only  are  concerned.  For  corpora- 
tions must  necessarily  employ  them.  They  have  no  other  alterna- 
tive. Each  officer,  including  the  directors,  managers  or  trustees,  are 
agents  of  the  corporation ;  besides,  it  is  usually  necessary,  in  carry- 
ing on  the  objects  of  private  corporations,  to  employ  agents  for 
special  purposes. 

In  all  acts  of  the  corporation,  by  or  through  agents,  the 
general  doctrine  applies  that  what  one  does  by  the  agency  of 
another,  he  does  himself,  the  familiar  maxim  being,  quifadtper 
alium^  facitper  se, 

SeO.   185.      Oeneral  limitatloiia  on  the  authority  of  agents.  —  It  may 

be  further  observed  that  the  authority  of  corporate  agents  can 
never  exceed  the  rights,  powers  and  authority  of  the  principal, 
and  is  usually  less.  It  is  seldom  that  all  the  powers  of  the  corpo- 
ration are  vested  in  the  board  of  directors,  although  they  are  usu- 
ally the  highest  and  most  important  officers  and  agents  of  a 
corporation.  The  powers  and  authority  of  officers  and  agents 
may  be,  and  with  the  more  impoi'tant  of  them,  usually  is,  limited 
by  either  the  fundamental  law  or  the  by-laws  of  the  organization. 
But  with  the  minor  and  inferior  agents  their  authority  is  usually 
prescribed  and  limited  by  acts  and  resolutions  of  the  corporation, 
or  their  immediate,  and  for  most  purposes  general  agents,  the 
board  of  directors,  whose  powers  in  this  respect,  as  well  as  others, 
may,  aa  we  have  seen,  be  also  limited  by  its  organic  or  constating 
laws. 

Sec.  186.  Direoton  as  agents.  —  We  have  already  considered  the 
agency  of  directors  in  treating  of  those  officers.*  They  are  the 
most  important  of  corporate  agents,  as  on  them  usually  de- 
volve the  management  of  all  the  aflEairs^of  the  corporation.  In 
view  of  the  usual  powers  conferred  upon  them,  they  may  almost 
be  said  to  be  the  corporation,  the  reserved  powers  of  the  corpora- 
tion in  a  majority  of  cases  being  the  mere  right  to  annually  ex- 

*  See  ante,  ch.  6. 
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press,  through  the  members  at  large,  the  corporate  will  as  to  the 
policy  and  management  of  the  corporate  affairs  by  an  election  of 
such  directors  or  managers  as  will  execute  such  will.  If  the  di- 
rectors do  not  manage  the  affairs  of  the  corporation  intrusted  to 
them  with  prudence  or  discretion  in  the  opinion  of  the  major- 
ity of  the  members  representing  a  majority  of  the  shares  of 
stock,  such  members  may  replace  them  with  others,  at  any  meet- 
ing of  the  corporate  body  for  such  an  election,  provision  for 
which  is  usually  made  in  the  fundamental  law  of  the  corporation; 
and  thereby  the  corporate  will,  in  these  respects,  in  theory  at 
least,  may  be  executed.  As  we  have  already  considered  the  sub- 
ject of  directors,  and  shall  hereafter  treat  of  corporate  meetings 
and  the  mode  of  expressing  the  corporate  will,  a  further  consid- 
eration of  these  will  here  be  unnecessary.*  We  will,  therefore, 
proceed  to  consider  more  particularly  the  powers  and  authority,  as 
well  as  the  responsibilities,  of  other  officers  and  agents. 

Sec.  187.  Appointment  of  agenta.  —  We  shall  hereafter  allude  to 
the  manner  of  appointing  agents  in  discussing  the  subject  of  the 
corporate  seal.  We  shall  there  refer  to  the  old  doctrine,  that  a 
corporation  can  only  express  its  will  or  speech  through  a  common 
seal ;  that  this  is  the  artificial  voice  of  the  artificial  person ;  and 
attempt  to  show  that  this  claim  was  never  well  founded,  as  the 
will  of  the  corporation  was  always,  in  theory  at  least,  the  fairly- 
expressed  will  of  those  representing  a  majority  of  shares  of  the 
stock  of  the  corporation. 

Sec.  188.  The  use  of  the  seal  for  the  appointment  of  many, 
if  not  most,  of  corporate  agents,  as  well  as  in  the  making  of  most 
of  the  various  contracts,  required  in  the  execution  of  the  powers 
and  objects  of  corporations  created  for  various  purposes,  has,  in 
modem  times,  been  practically  abandoned.  It  is  no  longer  re- 
garded as  the  corporate  voice,  or  as  an  important  evidence  of  cor- 
porate assent.  In  fact,  the  practice  of  using  the  seal  has  been 
almost  abandoned.  The  record  of  the  corporate  will,  either  as 
^'xpressed  by  the  majority  of  its  members  in  attendance  at  a  cor- 
porate meeting,  or  by  the  majority  of  the  directors  at  a  meeting 
duly  called,  is  the  highest  and  best  evidence,  and  agents  for  any 

*  See  ante,  ch.  6. 
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those  cases  in  which  a  corporation  acts  within  the  range  of  its 
general  authority,  but  fails  to  comply  with  some  formality  or 
regulation  which  it  should  not  have  neglected,  but  which  it  has 
chosen  to  disregard."  * 

But  the  contracts  of  corporations  need  not  necessarily  be  under 
seal ; '  and  it  is  not  essential  that  the  appointment  of  the  agent 
be  under  the  common  seal,  or  even  evidenced  by  a  recorded  vote, 
but  may  be  inferred  from  circumstances,  such  as  the  adoption  and 
recognition  of  the  agent's  acts.* 

Sec.  197.  In  the  execution  of  a  contract  of  the  corporation  by 
an  agent,  the  proper  way  is  to  sign  the  corporate  name  to  the  in- 
strument and  the  name  of  the  agent  acting  for  it,  and  to  seal  it 
with  the  corporate  seal.  It  should  appear  on  the  face  of  the 
instrument  that  the  contract .  is  the  contract  of  the  corporation 
and  not  the  personal  act  and  contract  of  the  agent.  BL^  should 
execute-  the  instrument,  so  as  in  form  to  bind  the  principal ;  and 
it  phould  show  that  the  principal  is  intended  to  be  bound  by  its 
provisions  and  not  t^e  party  who  acts  for  him.  For  it  has  been 
said,  '^  that  no  person  in  making  a  contract  is  considered  the  agent 
of  another,  unless  he  stipulates  for  his  principal  by  name,  stat- 
ing his  agency  in  the  instrument  which  he  signs.  This  principle 
has  been  long  settled,  and  has  been  frequently  recognized,  nor  do 
I  know  of  an  instance  in  the  books  of  an  attempt  to  charge  a  per- 
son as  the  maker  of  any  written  contract,  appearing  to  be  signed 
by  another,  unless  the  signer  professed  to  act  by  procuration  or 
authority,  and  stated  the  name  of  the  principal  on  whose  behalf 
he  gave  his  signature.  It  is  also  held  that  whatever  authority  the 
signer  may  have  to  bind  another,  if  he  does  not  sign  as  agent  or 

attorney  he  binds   himseK  and  no  other  person."  *     But    this 

» 

>Zabriskiet).  Cleveland,  etc..  R.  Co.,  81  Pa.  St.  175;  aark  v.  Wasliington, 

23  How.  381.    See,  also,  Amey  v.  Al-  12  Wheat.  40. 

legheny  City,  24  id.  864;  Connecticut  *  Parke,  J.,  in  Stackpole  t).  Arnold, 

Ins.  Co.  V.  Cleveland,  41  Barb.  9  ;  Ang.  11  Mass.  27.    See,  also,  Bradlee  v.  Bos- 

&  Am.  on  Corp.,  ^  686  and  notes.  ton  Glass  Man.,  16  Pick.  847;  Alfrid- 

'  See  pott,  ch.  10.  son  v.  Ladd,  12  Mass.  173  ;  Savage  «• 

»  Dill,   on  Corp.,  §  374 :    Story  on  Rice,  9  N.  H.  263  ;  Rice  v.  Gove,  22  id. 

Agency,  S  52  ;  Fanning  v.  Gregoire,  16  158 ;    Miniard  e.   Mead,  7  Wend.    68 ; 

How.  524;  Abbey  v.  Sillups,  35  Miss.  Pentz  v.  Stanton,  10  id.  271  ;  Spencer 

618;    Allton  v.   MuUedy,  21   111.  76;  «.  Field,  id.  87. 

Western,  etc.,  Society  v.  Philadelphia, 
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■ 

doctrine  has  undoubtedly  been  much  relaxed  in  modem  times, 
and  even  less  f  oimalities  in  the  execution  of  instiTiments  by  agents 
would  undoubtedly  serve  to  bind  the  principal,  especially  in  the 
various  common  contracts  into  which  corporations  may  enter  by 
its  agents.*  But  whatever  modification  of  the  former  rule  there 
may  have  been,  it  is  evident  that  in  the  execution  of  a  written 
instrument  the  name  of  the  party  intended  to  be. bound  should 
appear,  and  that  when  an  agent  executes  an  instrument  he  should 
do  it  in  the  name  of  the  party  for  whom  he  acts.  But  if  from 
the  whole  instrument  it  appears  that  the  true  object  and  intent  is 
to  bind  the  principal  and  not  the  agent,  or  where  the  purpose  to 
act  for  the  corporation  is  manifest  from  the  whole  paper,  and 
where  it  does  not  appear  from  it  that  there  is  an  intention  to 
assume  a  personal  responsibility  on  the  part  of  the  agent,  the 
corporation  and  not  the  agent  will  be  bound  thereby,  even  though 
the  agent  only  signs  his  own  name  and  affixes  his  own    seal.' 

1  See  Higgins  v.  Senior,  8  M.  &  W.  Gove,  22  Pick.  158  ;  Long  v,  Oolburn, 

834  ;  Tainor    v,    Pendergrast,  3  HiU,  11  Mass.  97.    So,  where  the  note  was, 

72 ;  New  England  Ins.  Co.  v.  De  Wolf,  '  I  promise,'  etc.,  and  it  was  signed  by 

8  Pick.  66;  2  Kent's  Com.   631;  Dill,  the  a^ent  'For  the  Providence  Hat 

on  Corp.,  §  376,  and  cases  cited ;  Ang  Manunicturing    Company,'    A  B,  the 

&  Am.  on  Corp.,  §  293  and  notes.  agent ;  it  was  held  to  be  the  note  of  the 

*  1  Dill,  on  Corp.,  ^  376.  See,  also,  company  and  not  of  the  agent.  Emer- 
Regents,  etc.,  9.  Detroit,  12  Mich.  138;  son  u.  Prov.  Hat.  Man.  Co.,  12  Mass. 
Sweetzer  v.  Mead,  5  id.  107 ;  Bank  of  237.  So,  a  promissory  note  of  a  like 
Metropolis  v.  Guttschlick,  14  Pet.  19 ;  tenor,  signed  by  the  agent  in  this  man- 
Story  on  Agency,  §  154.  ner,  '  A  B,  agent  for  C  D,*  has  been 

Mr.  Story,  in  relation  to  the  mode  of  held  to  be  the  note  of  the  principal 
the  execation  of  instraments  by  an  and  not  of  the  agent.  Ballou  v.  Tal- 
agent,  observes :  "In  such  cases,  in  bot,  16  Mass.  461 ;  Despatch  Line  of 
furtherance  of  the  pablic  policy  of  Packets  v.  Bellamy  Man.  Co.,  12  N.  H. 
enconraging  trade,  if  it  can  apon  the  229.  So,  where  a  promissory  note  was 
whole  instrnment  be  collected,  that  in  these  words,  '  I,  the  subscriber, 
the  true  object  and  intent  of  it  are  to  treasurer  of  the  Dorchester  Turnpike 
bind  the  principal  and  not  to  bind  the  Corporation,  for  value  received,  prom- 
agent,  courts  of  justice  will  adopt  that  ise,'  etc.,  and  it  was  signed  'A  B,  treas- 
construction  of  it,  however  informal  it  urer  of  the  Dorchester  Turnpike  Cor- 
may  be  expressed.  Thus,  where  an  poration,'  it  was  held  to  be  the  note  of 
agent,  duly  authorized,  made  a  prom-  the  corporation  and  not  of  the  treas- 
isBory  note  thus :  *  I  promise  J.  S.  or  urer.  Mann  v.  Chandler,  9  Mass.  335. 
order,'  etc. ,  and  signed  the  note  *  Pro .  See  Hills  v.  Bannister,  8  Cow.  32  ;  Story 
C.  D.  A.  B.,'  it  was  held  to  be  the  note  on  Agency,  §276  ;  Earkert;.  Mechanics' 
of  the  principal  and  not  of  the  agent.  Fire  Ins.  Co.,  3  Wend.  94;  Mott  ©. 
although  the  words  were, '  I  promise.'  Hicks,  1  Cow.  513 ;  Brock  way  v.  Allen, 
So  where  A  and  B  wrote  a  note  in  17  Wend.  40.  So,  where  a  note  pur- 
theae  words,  *  We  jointly  and  severally  ported  to  be  a  promise  by  '  the  presi- 
promise,'  and  signed  it  A  and  B  for  C,  dent  and  directors '  of  a  particular  cor- 
it  was  held  to  be  the  note  of  C,  and  Deration  and  was  signed  *  A  B,  presi- 
not  of  A  and  B  the  agents.     Rice  o.  dent,'  it  was  held  to  oe  the  note  not  of 

28 
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Thus,  where  a  contract  was  entered  into  "  between  T.  Van  V.,  J. 
W.,  C.  D.  C,  a  committee  appointed  by  the  corporation  of  the 
city  of  Albany  for  that  purpose,  of  the  first  part,  and  John  R.,  Jr.,  of 
the  second  part ; "  and  the  parties  of  the  first  part  agreed  to  pay  for 
the  work  to  be  done,  and  signed  their  individual  names  and  affixed 
their  individual  seals  to  the  agreement,  the  authority  of  the  com- 
mittee to  act  for  the  corporation  in  the  premises  being  conceded, 
it  was  held  that,  the  members  of  such  committee  were  not  per- 
sonally liable,  and  that  the  remedy  for  a  breach  of  the  contract 

A  B,  but  of  the  corporation.  Mott  not  that  of  the  mayor,  personaUy;  and 
V.  Hicks,  1  Cow.  513.  See,  also,  that  consequently  the  major  could  not 
Bowen  v.  Morris,  2  Taunt.  874 ;  Shelton  pue  them.  So,  where  in  articles  of 
V.  Barling,  2  Conn.  485  ;  Brockwaj  v.  agreement  the  covenants  were  in  the 
Allen,  IV  Wend.  40 ;  Story  on  Agency,  name  of  a  corporation  without  men- 
§§  278,  279.  But  if  the  note  had  been  tlon  of  any  agent,  but  the  instrument 
'  I,  A  B,  president  of  the  corporation  was  signed  by  the  president  of  the  cor- 
(naming  it),  promise  to  pay,'  etc.,  it  poration,  by  nia  private  name,  on  be- 
would  (it  seems)  have  been  deemed  to  half  of  the  corporation,  and  sealed 
be  the  personal  note  of  A  B,and  not  of  with  his  private  seal,  it  was  held  that 
the  corporation.  Barker  v.  Mechanics'  he  was  not  personally  liable  thereon. 
Fire  Ins.  Co.,  3  Wend.  94.  So,  where  Hopkins  t).  Mehaffey,  11  S.  &  R.  126; 
the  agent  of  a  corporation  drew  a  bill  Story  on  Ag.,  §  273,  note.  On  the 
of  exchange  upon  the  president  of  the  other  hand  unless  some  agency  is  ap- 
corporation,  styling  him  such,  and  the  parent  on  the  face  of  the  Instrument, 
latter  accepted  the  bill,  it  was  held  it  has  been  not  unfrequently  held  that 
that  he  was  not  personally  liable  if  he  the  principal  is  not  bound,  although 
had  authority  to  accept  the  bill,  but  the  agent  had  full  authority  to  make 
the  corporation  was  alone  liable.  Lazsr  the  contract.  Story  on  Ag.,  g  147,  note, 
rus  V.  Sliearer,  2  Ala.  (N.  S.)  718.  So,  Thus,  where  a  wife  had  full  authority 
where  the  agents  of  a  corporation,  to  sign  notes  for  her  husband,  and  she 
being  duly  authorized,  made  a  written  made  a  note  in  her  own  name,  not  re- 
contracr,  as  follows :  *  We  hereby  f erring  to  her  husband,  either  in  the 
agree  to  sell,'  etc.,  and  signed  it  as  body  of  the  note  or  in  the  signature, 
agents  of  the  corporation,  it  was  held  it  was  held  that  the  husband  was  not 
that  tliey  were  not  personally  bound  bound.  Minard  v.  Mead,  7  Wend.  68. 
thereby,  but  the  corporation  was.  So,  where  A,  B  and  C  made  a  note  as 
Mary  c.  Beekman  Iron  Co.,  9  Paige,  follows :  '  We,  the  subscribers, jointly 
188 ;  Evans  v.  Wells,  22  Wend.  325.  and  severally  promise  to  pay  D,  or 
*  *  *  go,  where,  on  a  sale  of  real  order,  for  the  Boston  Glass  Manafac- 
property  by  a  corporation,  a  memoran-  tory,  the  sum  of  — ,*  and  signed  the 
dum  of  the  sale  was  signed  by  the  par-  note  in  their  own  names,  without  say- 
ties,  on  which  it  was  stated  that  the  ing  '  as  agents,'  it  was  held  that  they 
sale  was  made  to  A  B,the  purchase r,and  were  personally  bound  and  not  the 
that  he  and  C  D,  'mayor  of  the  corpo-  corporation."  Story  on  Ag.,  §  154; 
ration  on  behalf  of  himself  and  the  Bradlee  v.  The  Boston  Glass  Manufac- 
rest  of  the  burgesses  and  commonalty  tory,  16  Pick.  347. 
of  the  borough  of  Caermathen,  do  And  where  an  agent  drew  a  bill  for 
mutually  agree  to  perform  and  fulfill,  the  purchase  of  goods  on  account  of 
on  each  of  their  parts  respectively,  the  his  principal,  and  signed  the  bill  A. 
conditions  of  sale,'  and  then  came  the  B.,  agent,  but  did  not  disclose  the 
signature  of  the  purchaser,  and  of  '  C  name  of  his  principal,  he  -was  held 
D,  mayor,'  it  was  held  that  the  agree-  persoually  bound  by  the  bill  as  drawer, 
ment'was  that  of  the  corporation  and  Prentz  v.  Stanton,  10  Wend.  271. 
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fihonld  be  against  the  corporation.'  So,  where  a  bill  of  exchange 
directed  to  "A.  B.,  cashier  of  F.  &  M.  Bank,"  was  accepted  by 
the  cashier  as  follows :  "Accepted,  A.  B.,  cashier,"  by  writing 
across  the  face  of  the  bill ;  this  was  held  to  be  the  ,bill  drawn 
upon  and  accepted  by  the  bank,  and  the  bank  liable  thereoii  and 
not  the  cashier  personally.*  And  where  a  note  payable  to  an 
insurance  company  was  indorsed,  "Without  recourse,  J.  S., 
Secretary,"  it  was  held  to  pass  the  legal  title  to  the  indorsee.' 

Sbo.  198.  It  has  even  been  held  that  in  cases  of  doubt,  as  to  the 
intention  of  the  parties  to  a  written  instrument,  that  it  was  per- 
missible to  admit  parol  evidence  to  show  the  facts  and  the  inten- 
tion of  the  parties ;  as  that  the  principal  and  not  the  agent  should 
be  bound.  Thus,  where  a  check  was  signed  by  the  cashier  of  a 
bank  without  the  addition  of  the  word  " cashier"  to  his  name, 
but  dated  at  the  bank  and  made  payable  to  its  teller,  &s  it  was 
doubtful  whether  it  was  the  private  or  the  official  act  of  the 
cashier,  it  was  held  proper  to  show  this  by  parol  evidence.*  * 

The  general  principles  applicable  in  case  of  the  agents  of  a  cor- 
poration, are  the  same  as  in  case  of  the  agents  of  natural  persons ; 
and  reference  may  be  had  to  special  treatises  on  agency  for  a 
fuller  illustration  of  the  law  relating  to  the  sufficiency  of  the 
execution  of  contracts  by  agents  to  bind  the  principal. 

'  Randall  c.  Van  Vechten,  19  Johns.  Bruce  v.  Lord,  1  Hilt,  247;  Wright  r. 

60.    See,  also,  Dnbois  v.  Canal  Com-  Bojd,  3  Barb.  533 ;  Atlantic  Mai.  Fire 

paay,  4  Wend.  385;  Worrall  v.  Munn,  Ins.  Co.  «.  Young,  38   N.  H.  451 ;  De- 

1  Seld.  229 ;  Ford  «.  WilliamB,  3  Kern.  Bpatch  Line,  etc.  v.  Bellamy  Manuf. 

577  ;  Richardson  v,  Scott,  etc.,  Co.,  22  Co.,  12  id.  205. 

OU.  150.  But  this  doctrine  seems  to  *  Mechanics'  Bank  v.  Bank  of  Co- 
have'  been  denied  in  Bank,  etc.  v,  Pat-  lumbia,  5  Wheat.  326;  Olcott  v  Tioga 
teison.  7  Cranch,  299.  See,  also,  Dar  R.  Co.,  27  N.  Y.  559;  Bank  of  Utica  v. 
mon'v.  Qranby,  2  Pick.  345.  Magher,  18  Johns.  341 ;  Northampton 

*  Farmers' Bank  tj.  Troy  City  Bank,  Bank  t).  Pepoon,   11   Mass.   283;  Far- 

1  Doug.  (Mich.)  457.   See,  also.  Water-  mers'  Bank  v.  Haight,  3  Hill,  494  ;  Mc- 

Tliet  Bank  v.  White,  1  Den,  608 ;  Jen-  Whorter  v.  Lewis,  4  Ala.  198 ;   Cahill 

kins  0.  Morris,  16  M.  &  W.  880 ;  Thomp-  v,  Kalamazoo  Ins.  Co.,  2  Doug.  (Mich.) 

son  «.  Tioga  R.  Co.,  36  Barb.  79  ;  Bird  124  ;  Merchants'  Bank  v.  Central  Bank, 

V.  Daggett,  97  Mass.  495.           .  1  Kelly,  428  ;  Ghent  v.  Adams,  2  id. 

•ElweU  V.   Dodge,  33    Barb.   836;  214;  Mare  v.   Charles.  5  E.  &  B.  978 ; 

Scott  V.  Johnson,  5  Bosw.  218  ;  Mer-  34  Eng.  L.  &  Eq.  138  ;  Dewitt  v.  Wal- 

chants'  Bank  «.  McColl,   6  id.   473;  ton,  5  Seld.  571;    Hicks  v.   Hinde,  9 

Nicholas  v  Oliver,  36  N.  H.  218 ;  Davis  Barb.  528  ;  Babcock  v.  Beman,  1  Kern. 

9.  Bank  of  Mobile,  12  Ala.  463  ;  Alex-  200. 

ander  v.  Sizer,  L.  R.,  Ex.  102 ;  Sharpe  For  a  further  consideration  of  per- 

t.  Bellis,  61    Pa.  St.  69;  Mclntire  v.  sonal  liability  of  the  agent  in  such 

Preston,   5  Oilman,   48.       See,  also,  cases,  see  post,  g  210  et  seq. 
Kichols  «.  Frothingham,  45  Me.  220; 
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Sec.  199.  Ultra  vires  oontracts  by  agenta.  — ^We  have  already  al- 
luded to  the  familiar  principle  of  law  that  a  corporation  cannot 
engage  in  any  business,  do  any  act,  or  enter  into  any  contract  not 
embraced  within  the  scope  of  the  powers  conferred  upon  it.  And 
it  cannot,  of  course,  confer  upon  its  agents  any  authority  or  power 
which  it  does  not  itself  possess.  This  doctrine  rests  upon  the 
sodndest  principles ;  as  otherwise  acts  might  be  done  and  obliga- 
tions incurred,  not  only  prejudicial  to  private  rights,  but  inimical 
to  the  interests  of  the  public.  It  follows,  therefore,  that  con- 
tracts made  by  the  agents  of  a  corporation,  that  are  beyond  the 
powers  of  the  corporation,  and  unauthorized  by  law,  are  usually 
null  and  void,  in  whosoever  hands  they  may  be.* 

But  we  shall  hereafter  consider  the  doctrine  of  ultra  vires 
more  fully  in  a  chapter  on  contracts.' 

Sec.  200.  K,  under  the  English  corporation  acts,  the  law  of  its 
constitution  or  the  constating  instruments  confer  upon  boards  of 
directors  the  authority  of  acting  for  the  corporation,  or  of  man- 
aging its  affairs,  they  still  have  no  authority  beyond  that  confer- 
red upon  the  corporation,  nor  can  they  bind  the  corporation  by 
any  contract  beyond  the  powers  conferred  on  the  corporate  body 
which  they  represent  as  agents.*  And  where  the  power  of  mak- 
ing by-laws  is  in  the  corporate  body,  they  niay  thereby  limit 
the  power  of  the  directors;    and    the  exercise  of  powers  by 

1  Buffett  V.  Railroad  Companj,  40  N.  son  v.  Kempton,  13  Mass.  272 ;  Parsons 
Y.  168  ;  Griggs  v.  Foote,  14  Allen,  195 ;  «.  Inhabitants  of  Goshen,  11  Pick. 
Pearce  o.  Railroad  Company,  21  How.  896 ;  Spaulding  v.  Lowell,  23  id.  71 ; 
441;  Miners'  Ditch  Company,  v.  Zeller-  Mitchell  v,  Rockland,  45  Me.  496  ;  S. 
bach,  37  Cal.  548 ;  Marsh  v.  Fulton  C,  41  id.  363 ;  Commissioners  9.  Cox, 
County,  10  Wall.  676 ;  Thomas  v.  Rich-  6  Ind,  403  ;  Smead  v.  Railroad  Com- 
mond,  12  id.  349;  Bridgeport  v.  pany,  11  id.  104;  Brady  t>.  Mayor, 
Housatonic  Railroad  Company,  15  20  N.  Y.  312 ;  Appleby  v.  Mayor, 
Conn.  475;  Martin  v.  Mayor,  etc.,  1  etc.,  15  How.  Pr.  428;  Estep  v.  Keo- 
Hill,-545;  Overseers «,  Mayor,  etc.,  18  kak  County,  18  la.  199;  Clark  v. 
Johns.  382 ;  Donovan  v.  New  York,  33  Polk  County,  19  id.  248.  And  the  de- 
N.  Y.  291 ;  Seibrecht  v.  New  Orleans,  fense  ultra  vires  may  be  made  though 
12  La.  Ann.  496 ;  Clark  v.  Des  Moines,  the  corporate  seal  is  attached.  Leav- 
19  la.  199 ;  Loker  v.  Brookline,  13  Pick,  en  worth  v.  Rankin,  2  Kans.  358. 
343;  Philadelphia  v.  Flanigen,  47  Pa.  «  See  post,  ch.  9. 
St.  21;  Trustees  v.  Cherry,  8  Ohio  St.  =»  Fleckner  v.  United  States  Bank,  8 
564;  Hague  «.  Philadelphia,  48  Pa.  St.  Wheat.  356  ;  Ridgway  v.  Farmers' 
527;  Albany  v.  Cunliflf,  2  Comst.  165  ;  Bank,  12  S,  &  R  265  ;  Salem  Bank  f>. 
Cuyler  v.  Rochester,'  12  Wend.  165  ;  Gloucester  Bank,  17  Mass. 29;  Bank  of 
Hodges  «.  Buffalo,  2  Denio,  110;  Vin-  Kentucky  «.  Schuylkill  Bank,  1  Par- 
cent  V.  Nantucket,  12  Cush.  103  ;  Stet-  sons'  Sel.  Cas.  227. 
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them   beyond  the  power  thus  conferred,  would   also  be  ultra 
vires.* 

Sec.  201.  PartiM  dealing  with  an  agent  must  take  notice  of  his  au- 
thority.—  It  is  a  fundamental  principle  of  the  law  of  agency,  that 
the  principal  is  bound  only  by  the  authorized  acts  of  his  agent: 
But  this  authority  may  be  shown  not  only  by  a  written  instru- 
ment conferring  the  authority,  or  by  a  verbal  authority  where 
that  is  sufficient,  but  by  the  acts  of  the  principal  in  holding  the 
agent  out  to  the  world  as  having  authority  to  act  in  the  particu- 
lar matter.'    The  distinction  between  general  and  special  agents 
in  respect  to  the  notice  which  is  required  of  parties  dealing  with 
them,  is  referred  to  by  Mr.   Parsons.     He  observes :  "  Of  late 
years,  courts  seem  more  disposed  to  regard  this  distinction,  and 
the  rules  founded  upon  it,  as  altogether  subordinate  to  that  prin- 
ciple which  may  be  called  the.  foundation  of  the  law  of  agency 
namely,  that  a  principal  is  responsible  either  when  he  has  given 
an  agent  sufficient  authority  or  when  he  justifies   a  party  deaL 
ing  with  his  agent,  in  believing  that  he  has  given  this  agent  thi& 
authority."  * 

Sec.  202.  But  the  general  doctrine  in  reference  to  corporate 
agents,  whether  general  or  special,  is  that  parties  dealing  with  them 
must  take  notice  of  such  authority  as  is  conferred  upon  them  by  the 
charter,  organic  act,  articles  of  association  or  other  constating  in- 
struments, and  perhaps  the  by-laws  adopted  by  the  corporate  body, 
in  accordance  with  the  organic  or  fundamental  laws  of  its  constitu- 
tion, for  such  laws  are  supposed  to  be  public ;  and  all  parties  deal- 
ing with  corporate  agents  are  presumed  to  have  notice  of  the  same.* 
In  a  recent  case  where  this  question  was  involved,  Daniels,  J., 
said :.  "  The  president  is,  at  most,  the  agent  of  the  company,  created 
undet*  a  special  legislative  act  defining  the  rights  and  privileges  of 
the  body,  and  the  manner  in  which  they  should  be  enjoyed.    This 

>  Id.    SeQ  also  Green's  Brice's  Ultra    (11  th  Am.  ed.)  284  ;  Story  on  Agency^ 
Vires,  607  6<  ««g.   '  §  17  et  seq. 

'  CoMSTOCK,  J.,  in  Mechanics'  Bank  « Adriance  v.  Roome,  52  Barb.  399 ; 

«.  New  York,  etc.,  R.  Co.,  3  Kem.  632.  Wild  «.  Bank   of  Passamaqaoddy,  3 

>  1  Para,  on  Cont.  44 ;  Farmers  h  Me-  Mason,  505  ;  State  d.  Commercial  Bank, 
chanics'  Bank  «.  Butchera  &  Drovers'  6  S.  &  M.  218. 

Bank,  16  N.  Y.  125 ;  Chitty  on  Cont. 
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the  plaintiff  is  to  be  regarded  as  knowing.  For  all  persons  deal- 
ing with  the  officers  or  agents  of  corporations  are  bound  to  know 
that  they  act  either  under  its  charter  or  by-laws,  or  the  usages 
which  may  be  shown  to  exist  defining  the  extent  of  their  author- 
ity. They  must,  in  doubtful  cases,  acquaint  themselves  with  the 
extent  of  that  authority,  or  otherwise  submit  to  the  consequences 
resulting  from  their  omission  to  do  that."  ' 

Sec.  203.  In  support  of  this  doctrine  it  is  claimed  that  ^1  per- 
sons may  acquaint  themselves  with  the  general  statutes  of  incor- 
poration, and  with  the  articles  of  association,  or  other  instruments 
by  which  parties  may  associate  and  become  incorporated  under 
general  statutes;  that  if  they  fail  to  acquaint  themselves  with 
them,  and  the  authority  of  the  corporate  agents  provided  for  by 
such  acts,  articles  or  constating  instruments,  it  is  their  own  fault ; 
and  if  they  give  credit  to  any  person  not  thereby  authorized  to 
act  in  reference  to  the  particular  matter,  they  must  be  content  to 
look  to  the  agent  only,  and  cannot  look  to  the  company  whom 
they  represent."  Even  a  stranger  who  deals  with  a  corporate 
agent  is  bound  to  take  notice  of  such  limitations  of  this  authority 
as  are  contained  in  the  organic  or  constating  laws  or  instruments 
of  the  body  corporate. 

Sec.    204.     Delegation  of  authority  by  agents.^  In     the    extended 

and  frequently  complicated  character  of  the  business  of  many  of 
our  various  modem  corporations  for  pecuniary  gain,  it  must  almost 
necessarily  follow,  that  authority  is  conferred  upon  various  officers 
and  agents,  expressly  or  impliedly,  to  employ  other  agents  and  sub- 
agents.  The  objects  of  corporations  would  seldom  be  attained 
unless  this  power  existed ;  and  in  a  majority  of  cases  it  rests  upon 
implication  from  the  powers  conferred  upon  a  class  of  agents,  or 
a  particular  agent  of  large  powers  and  authority.  We  have  already 
briefly  alluded  to  this  subject  in  treating  of  directors.*     But  a 

*  Risley  v.  Indiana,  etc.,  R.  Co.,  1  Salem  Bank  9.  Gloucester,   17  Mass  1 : 

Hun,    202.    See,    also,    North   River  Lowell  Savings  Bank  «.  Winchester, 

Bank  v.  Aymar,  3  Hill,  262 ;  Mechanics'  8  Allen,  109. 

Bank  t>.  New  York,  etc.,  R.  Co  ,  13  N.        "Earnest  v.  Nicholls,  6  H.  L.419; 

Y.  599  ;  McCulloagh  v.  Moss,  5  Denio,  Smith  v.  Hull  Glass  Co.,  11  C.  B.  926  ; 

567 ;  Adriance  v.  Roome,  52  Barb.  399  ;  Ang.  &  Am.  on  Corp.,  §§  41,  299, 591. 
Dabney  v,  Stevens,  40  How.  Pr.  341 ;        *  See  aiite,  ch.  6. 
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further  consideration  of  it  seems  to  be  proper  in  this  connection. 
It  may  be  said  that  the  power  to  delegate  authority  may  be  ex- 
pressly provided  for  in  the  original  appointment  of  the  agent ;  * 
but  in  the  various  and  complicated  affairs  of  moneyed  corpora- 
tions this  seldom  occurs,  and  the  rigl^t  is  usually,  perhaps,  left  to 
be  inferred  from  the  nature  and  character  of  the  agency. 

Mr.  Story,  after  aflirming  the  general  doctrine  alluded  to, 
observes :  "  But  there  are  cases  in  which  the  authority  may  be 
implied,  as  when  it  is  indispensable  by  the  laws,  in  ord^r  to  accom- 
plish the  end  ;  or  it  is  the  ordinary  custom  of  trade  ;  or  it  is  under- 
stood by  the  parties  to  be  the  mode  in  which  the  particular  busi- 
ness would  or  might  be  done. '  Thus,  if  a  person  should  order  his 
goods  to  be  sold  by  an  agent  at  public  auction,  and  the  sale  could 
only  be  made  by  a  licensed  auctioneer,  the  authority  to  substitute 
him  in  the  agency,  so  far  as  the  sale  is  concerned,  would  be 
implied.  *  So  where,  by  the  custom  of  trade,  a  ship  broker,  or 
other  agent,  is  usually  employed  to  procure  a  freight  or  charter- 
party  for  ships,  seeking  a  freight,  the  master  of  such  a  ship,  who  is 
authorized  to  let  the  ship  on  freight,  will  incidentally  have  the 
authority  to  employ  a  broker,  or  agent  for  the  owner,  for  this  pur- 
pose. And  the  same  principle  will  apply  to  a  factor,  where  he  is, 
by  the  usage  of  trade,  authorized  to  delegate  to  another  the  author- 
ity to  substitute  another  person  to  dispose  of  the  property.  *  In 
short,  the  true  doctrine,  which  is  to  be  deduced  from  the  decisions, 
is  (and  it  is  entirely  coincident  with  the  dictates  of  natural  justice), 
that  the  authority  is  exclusively  personal,  unless  from  the  lan- 
guage used,  or  from  the  fair  presumptions  growing  out  of  the 
particular  transaction,  or  of  the  usage  of  trade,  a  broader  power 
was  intended  to  be  conferred  on  the  agent."  * 


*  1  Liv.  on  Agency,  54  et  seq.;  Com-  *  Cockran  v.  Irlam,  2  M.  &  S.  301 ; 
mercial  Bank  v.  Norton,  1  Hill,  605.  Qoawill  v.  Dankley,  1  Str.  680 ;  Brom- 

*  Coles  V.  Trecoothick,  9  Ves.  234  et  ley  ©.  Coxwell,  2  B.  &  P.  438  ;  Gray  v, 
uq.;  1  Bell's  Com.  387  etseq.;  3  Chit.  Murray,  3  Johns.  Ch.  167;  Story  ou 
on    Com.    &  Man.    206;    Shipley  «.  Agency,  §  110. 

Kymer,     1   M.  &  S.  484 ;    Cockran  v.  ^  Story  on  Agency,  g  14.    See,  also,  ] 

Irlam,  2  M.  &  S.  801 ;  Laussatt  v.  Lip-  BeU's  Com.  388,  482;  Ersk.  Inst.,  B.  3, 

pincott,  6  S.  &  R.  386 ;  Johnson  9.  Con-  tit.  8,  §  34;  2  Kent's  Com.  633  (4th  ed.);  1 

nuigham,  1  Ala.  (N.  6.)  249.  Domat,  B.  1,  tit.  16,  §3  of  art.  2, 8  ;  Cock- 

'Laussatt  o.  Lippincott,  6  S.  &  R.  ran  v.  Irlam,  2  M.  &  S.  301  ;   Catlin  v, 

386.  Bell.  4  Camp.  183. 
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Sec.  205.  This  doctrine  of  implied  authority,  from  the  nature 
and  character  of  the  agency,  is  peculiarly  applicable  to  corporate 
agents.  For,  as  corporation^  can  olily  act  by  and  through  agents, 
it  frequently  occurs  that  some  one  must  be  appointed  a  general 
agent,  by  the  corporate  body  or  by  the  directors,  to  superintend 
a  variety  of  matters,  such  as  the  superintendents  of  various  mat- 
ters connected  with  the  operations  of  railroads  and  other  corpora- 
tions. And  such  appointment  necessarily  contemplates  the 
appointment  of  sub-agents.  It  necessarily  follows  in  such  cases, 
that  they  have  implied  authority  to  appoint  sub^ents  for  vari- 
ous purposes,  and  to  remove  the  same  at  their  will,  and  these  sub- 
agents  may  in  turn  be  authorized  by  express  authority,  or  the 
requirements  of  the  employment  or  business  to  employ  other  agents. 
The  appointment  in  all  these  cases,  if  not  directly  authorized  by 
the  corporate  body  or  board  of  directors,  nor  clearly  to  be  infer- 
red from  the  nature  and  character  of  the  duties,  business,  or 
objects  of  the  corporation,  is  at  least  generally  ratified  by  the  acts 
and  conduct  of  the  principal,  in  some  manner,  so  as  to  make  the 
appointment  equally  as  valid  for  all  purposes  as  though  the 
authority  originally  emanated  from  the  principal.  We  have 
already  considered  the  implied  authority  of  an  agent,  and  the 
subject  of  ratification  by  the  principal,  in  discussing  the  subject  of 
directors.  * 

• 

Sec.  206.  lowers  ezpreoly  oonfenred  by  law. — We  have  already 
alluded  to  the  powers  expressly  conferred  upon  officers  and  agents 
by  statute  or  by  the  fundamental  law.  In  such  cases  they  may 
exercise  these  powers  unrestrained  by  the  will  of  even  the  corpo- 
rate body.  The  doctrine  of  authority  to  act  within  the  scope  of 
the  authority  is  here  as  applicable,  as  where  the  appointment 
comes  from  the  corporate  body  or  other  appointing  power.  But 
we  have  noticed  the  general  principles  applicable  in  such  cases, 
as  well  as  the  doctrine  of  implied  powers,  and  a  further  conside- 
ration of  them  in  this  connection  is  thereby  rendered  unnecessary.* 

But  no  authority  can  be  conferred  in  excess  of  that  possessed 
by  the  corporate  body,  as  such  authority  would  be  ultra  vires, 
and  any  contract  made  by  them  in  excess  of  such  powers  would  be 

^  See  anU,  ch.  6 ;  po9t»  §  ^07.  *  See  ante,  g§  151, 153  et  seq. 
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ultra  vires  and  void.     But  we  propose  to  consider  the  doctrine  of 
ultra  vires  in  another  place.* 

Sec.  20Y.  RatlfioatlonofacUofaganta.— The  doctrine  of  ratifica- 
tion as  applied  to  agency  is  that  whereby  the  principal  with  full 
knowledge  of  the  agent's  acts,  doings  or  omissions,  approves  and 
indorses  the  same,  whereby  he  becomes  bound  by  them,  as  though 
express  authority  had  been  originally  conferred  upon  such  agent 
in  relation  to  the  matters.*  The  general  maxim  is :  Omnia 
raHAabitio  retrotrakitur^  et  mandato  priori  equiparatur.  Thus, 
if  a  contract  is  made  by  an  agent  acting  for  his  principal,  but 
without  authority,  but  is  subsequently  ratified  by  the  principal,  this 
renders  it  vafid  so  as  to  confer  upon  the  other  contracting  party 
the  same  rights  and  remedies  as  if  the  authority  therefor  had  orig- 
inally been  conferred  upon  the  agent."  This  ratification  may  be 
made  in  various  ways.  It  is  not  essential  that  there  be  a  positive 
and  direct  adoption  of  the  acts,  but  such  ratification  may  be  in- 
ferred from  the  acts  of  the  principal,  and  from  the  facts  and  cir- 
cumstances of  the  case.  If  there  is  an  expi'ess  ratification  or 
assent  to  an  unanthorLzed  act  of  an  agent,  there  is  no  question  of 
the  application  of  the  doctrine,  and  a  contract  made  by  such  un- 
authorized agent  thus  ratified  becomes  obligatory  on  the  part  of 
the  corporation  as  well  as  the  other  party.*  But  in  most  cases  of 
this  character  the  ratification  becomes  a  matter  of  inference  or 
implication  from  the  acts  and  conduct  of  the  principal.*  And 
slight  circumstances  will  sometimes  be  sufficient  to  warrant 
the  conclusion  of  a  ratification  by  the  principal.*  Thus,  if  the 
principal,  when  informed  of  a  purchase  by  his  agent  in  the  name 
of  the  principal,  merely  complains  of  the  manner  in  which  the 
authority  has  been  exercised,  but  does  not  deny  the  authority ; ' 

'  See  post,  ch.  9.  on   Agency,    45  ;    Storj    on    Agency, 

>  Story  on  Agency,  gg  230,  445.  §  252. 

'Smith's  Merc.   L.  «0 ;  id.  108  (2d  »Terril  d.  Flower,  6  Mart.  584;  Lo- 

ed.) ;  Story  on  Agency,  g  445  ;  Cook  t>.  mine  9.   Cartwright,  8  Wash.  (C.  C.) 

Tullia,  18  Wall.  332  ;'Wood  v.  McCain.  151 ;  Story  on  Agency,  §  253. 

7  Ala.    806;  Taylor  «.   Robinson,   14  'Paley  on  Agency,  by  Lloyd,  171; 

Cal.  396;  McCracken  t.  San  Francisco,  Conn.  «.  Penn.,  1  Peters  (C.  C),  496  ; 

16  id.  591.  Riclimond  Man.  Co.  v.  Starks,  4  Mason, 

*  Wilson  tJ.  Tnmman,  6  M.  &  G.  286  ;  206  ;  Bank  of  Columbia  d.  Patterson,  7 

Blood  V.  Goodrich,  9  Wend.  68  ;  S.  C,  Cranch,  299  ;  Rogers  v.  Eneeland,  18 

12  id.  565 ;  Harford  u.  M'Nair,  9  id.  57;  Wend.  114. 

Chitty  on  Com.  and  Man.  179  ;  V  Liv.  ^  Johnson  9.  Jones,  4  Barb.  369. 
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or  if  an  agent  exceeds  his  authority  in  the  purcha^  of  goods,  but 
the  principal,  with  knowledge  of  the  facts,  receives  the  goods  as 
his  own  without  objection ;  *  or  if  an  agent  sells  goods  contrary  to 
his  instructions  but  the  principal  afterward  receives  the  proceeds 
with  knowledge  of  the  facts ;  and  genei'ally,  where  the  principal 
receives  the  fruits  of  what  has  been  acquired  by  the  wrongful  act 
of  an  agent,  and  does  not  restore  it  on  being  informed  of  the  facts,' 
in  these  and  similar  cases  the  conduct  of  the  principal  would  be 
considered  as  an  indorsement  and  ratification  of  the  agents'  acts. 
It  would  be  the  duty  of  the  principal  in  such  cases  to  restore  the 
fruit  of  the  unauthorized  contract,  as  soon  at  least  as  the  facts 
came  to  his  knowledge,  and  as  far  as  possible  place  the  other  party 
in  statu  quo,  otherwise  he  would  be  held  liable  on  the  contract. 

Sec.  208.     The  doctrine  of  ratification  appUcable  to  corporations*  — 

This  doctrine  is  peculiarly  applicable  to  corporations  for  pecuni- 
ary profit,  and  serves  a  valuable  purpose  in  securing  the  ends  of 
justice.  We  have  already  seen  that  the  authority  of  agents  of 
corporations  may  exist  by  the  fundamental  law  of  the  institution, 
by  the  action  of  the  corporate  body  or  board  of  directors,  by  im- 
plication from  the  acts  of  the  corporation,  or  be  inferred  from  the 
office  of  the  agent  who  assumes  to  act.  In  the  cage  of  private 
joint-stock  corporations  for  pecuniary  profit  they  usually  require 
many  agents  and  sub-agents.  The  appointment  of  these  agents 
may  be  inferred,  not  only  where  there  is  no  appointment  under 
the  corporate  seal,  but  even  where  there  is  no  actual  record  of 
their  appointment.  These,  in  their  turn,  may  be  authorized  to 
appoint  sub-agents,  to  make  contracts  in  the  name  of  the  corpora- 
tion. Proof  of  the  authority  to  act  may  be  difficult  or  impossible, 
except  as  it  may  be  inferred  from  the  acts  of  the  body.  If  a  sub- 
agent  is  employed,  and  his  acts  are  recognized  by  the  company,  or 
if  they  receive  the  benefit  of  his  contracts,  knowing  the  facts, 
this,  as  we  hav^e  seen,  would  be  a  ratification  of  the  agency ;  and 
if  it  takes  the  benefit  of  a  contract  made  by  such  an  agent,  it 
must  take  the  same  as  made,  with  its  disadvantages  as  well  as  ben- 

'  Ordiorne  v.  Maxcy,  18  Mass.  178 ;  Story,  43 ;    Palmerton  v.  Haxford,  4 

Clark  «.  Van  Rieinsdyk,  9  Cranch,  153.  Denio,   166.     See,  also.  Fenn  o.  Har* 

^  Willinks     v.     HoUing-sworth,    6  rison,  4  T.  R.  177 ;  Long  v.  Colbum,  11 

Wheat.  241 ;  Forrestier  v.  Bordman,  1  Mass.  98. 
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efits  to  them,  and  they  could  not,  under  such  circumstances,  claim 
any  benefit  from  portions  of  it  in  their  favor,  and  reject  it  as  to 
those  matters  imposing  obligations  upon  it.  It  must  accept  the 
contract  in  totOy  or  not  at  all.^ 

Sbo.  209.  The  general  doctrine  we  have  referred  to  is  illus- 
trated by  a  recent  case,  where  the  directors  of  a  railroad  company 
allowed  its  president  to  purchase  locomotives  and  to  operate  the 
road  with  them,  and  generally  to  manage  the  affairs  of  the  corpo- 
ration in  his  discretion  and  without  interference,  but  afterward 
resumed  the  management  of  the  road  themselves.  This  was  held 
a  sufficient  ratification  of  the  president's  acts  as  to  furnish  evi- 
dence of  the  president's  original  authority  to  bind  the  corporation 
for  the  payment  of  bills  issued  by  the  president  in  payment  of 
the  locomotives.*  And  it  is  a  generally  recognized  principle  of 
the  law  of  agency  that  where  the  principal  neglects  promptly  to 
disavow  the  act  of  agency  in  case  the  agent  has  transcended  his 

*  See  Moss  v.  AvereH,  10  N.  Y.  449 ;  throuffh  their  accredited  agents  and 

Church  V.  Sterling,  16  Conn.  388  ;  Chi-  with  their  silent  acquiescence/' 

cago  Ballding  Soc.  f),  Crowell,  65  111.  *  Olcott  v.  Tioga  K.  Co.,  27  N.  Y.  546. 

453.  See,  also,  Cashing  v.  Loker,  2  Mass. 

In  Mayor  v.  Raj,  19  Wall.  468,  Hunt,  106 ;  Episcopal  Charit.  Soc.  9.  Episco- 

J.,  said :  *'It  is  a  general  rule  applicable  pal  Church,  1  Pick.  372.     And  long 

to  all  persons  and  corporations,  and  is  acquiescence  will  amount  to  a  pre- 

a  dictate  of   plain  honesty,  that  who-  sumption  where   it  cannot  otherwise 

ever,  knowing  the  facts  of  the  case,  be  accounted  for.    Courcier  v.  Ritter, 

retains  and  uses  money  received  by  an  4  Wash.  (C.  C.)  549;   Erick  v.  Johnson, 

agent  for  his  account,  cannot  repudi-  6  Mass.   193;  Amory  v.  Hamilton,  17 

ate  the  contract  on  which  it  is  re-  id.  103;  Towie  d.  Stevenson,  1  Johns. 

eeived."    See,  also.  Story  on  Agency,  Cas.   110;    Pitts  v.   Shubert,    11  La. 

§  289  «<  »eq.;  1  Lind.  on  Part.  (3d  ed.)  288 ;    Kingston   v.   Kincaid,  1  Wash. 

273,  805 ;  Downine  v,  Mt.  Washington  (C.  C.)  455. 

R.  Co.,  40  N.  H.  230.  If  the  agency  actually  exists  the  ac- 

In  Allegheny   City  v,  McClurkan,  quiescence  may  well  raise    the    pre- 

14  Pa.  St.  81,  Coulter,  J.,  observes :  sumption  of  a  ratification.    Courcier 

"  I  take   it   for  granted  that   it  [the  «.  Riiter,  4  Wash.  (0.  C.)  549 ;  Amory 

charter  of  the  corporation]  contains  v.    Hamilton,  17  Mass.  103;  Erick  v. 

no  express  authority  to  the  corporation  Johnson,  6  id.    198;   Fitzsimmons  v 

to  issue  such  notes  as  those  embraced  Joslin,  21  Vt.  129  ;  Johnson  v.  Jones, 

in  this  action.    But  it  does  not  follow  4  Barb.  369  ;   Pickett  v.  Pearsons,  17 

that  the  corporators  are  therefore  not  Vt.  470  ;  Salem  Bank  v,  Gloucester,  17 

answerable  for  them  in  their  corporate  Mass.  1 ;  Payson  v,  Stoever,  2  Dill.  427 

capacity.     They  have  received  value  But  where  a  director  sells  land  to 

for  them  in  their  various  public  works  himself,  a  majority  of  a  corporation 

and  improvements  erected  and  made  cannot  ratify  the  transaction  so  as  to 

in  the  city  through  their  instrument  bind  a  minority.      Cumberland  Coal 

tality,  and   it  hardly   comports    well  Co.   v.  Sherman,  30  Barb.  553.     See, 

withfairdealingthatthey  should  seek  also,    Martin  v,    Zellerbach,    88  Cal. 

to  exonerate  themselve.s  from  a  debt  800. 
on  this  account,  contracted  by  and 
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authority,  he  makes  it  his  own  act,  and  this  doctrine  is  as  applicar 
ble  to  coiporations  as  to  natural  persons/ 

So  it  has  been  held  that  where  the  president  of  a  railroad 
openly  establishes  and  advertises  tariffs  for  fare  and  freight  on 
the  road,  and  the  company  receives  and  appropriates  the  tolls  thus 
received  without  objection,  this  amounts  to  a  ratification.' 

Sec.  210.  Penonal  liability  of  agenta.  —  It  may  be  affirmed  as  a 
well-settled  proposition  of  law,  that  persons,  acting  on  behalf  of 
others,  must  act,  and  give  the  parties  with  whom  they  are  deal- 
ing to  understand  that  they  are  acting  as  agents  for  another,  or 
they  will  be  liable  as  principals.'  This  rule  is  also  as  applicable 
to  coi-porations  as  to  private  persons.*  In  regard  to  all  written 
contracts  made  by  agents  of  corporations,  unless  the  contract  in 
form  binds  the  corporation,  there  is  a  personal  liability  of  the 
agent.*  "  The  difficulty  is  not  in  ascertaining  the  general  princi- 
ples which  must  govern  cases  of  this  nature,  but  in  applying  them 
to  the  different  forms  and  shades  of  expression  in  particular 
instruments.  In  order  to  exempt  an  agent  from  liability  upon 
an  instrument  executed  by  him  within  the  scope  of  his  agency, 
he  must  not  only  name  his  principal,  but  he  must  express  by 
some  form  of  words  that  the  writing  is  the  act  of  the  principal, 
though  done  by  the  hand  of  the  agent.  If  he  does  this  the 
principal  is  bound  and  the  agent  is  not." ' 

>  Kelsey  t>.  National  Bank,  69  Pa.  St.  B.  2;   21   L.  J.  Q.  B.  98;    Story  on 

426  ;  Bredin  v,  Dubairy,  14  S.  &  R.  80 ;  Agency,  §  147. 

Gordon  «.  Preston,  1  Watts,  387.  '  Seaver  v.  Coburn,  10  Cash.  324  ; 

«  Billiard  v.  Goold,  34   N.  H.  230 ;  Pumpelly  t>.  Phelps,  40  N.  Y.  59 ;  Lee 

Pennsylvania,  etc.,  R.  Co.  9.  Daudridge,  0.  M.  £.  Church,  52  Barb.  116 ;  Dean  «. 

8  G.  &  J.  248.  Roesler.  1  Hilt.  420. 

But  a  principal  cannot  ratify  acts  *  See  Gray,  J.,  in  Tucker  Man.  Go.  tp. 

which  do  not  come  within  the  powers  Fairbanks,  98  Mass.    101.     3ee,  also, 

possessed  by  the  corporation.     Dill,  on  Dutton  «.  Marsh,  L.  R.,  6  Q.  B.  361 ; 

Corp.,  §  385  and  note  a.     See  further  Lindus  v.  Melrose,  3  H.  &  N.  177;  27 

as  to  the  doctrine  of  ratification,  chap-  L.  J.  Ex.   836;  Alexander  v.  Sizer,  L. 

ters  on  Directors  and  Contracts.  R.,4Ex.  102 ;  Carpenters.  Fams worth, 

»  Thompson  t?.  Davenport,  2  Smith's  106  Mass.  561 ;  Nichols  v.  Frothing- 

Leading  Cases  (7th  Am.  ed.),  358 ;  Story  ham,  45  Me.  220 ;  Nicholas  «.  Oliver, 

on  Agency,    §  266;    Green's    Brice's  36   N.  H.  218;  Slawson  9.  Loring,  5 

Ultra  Vires,  630.  Allen,  340 ;  Draper  v.  Massachusetts, 

*  Id.     See,  also,  Paice  t?.  Walker,  L.  etc.,  Co.,  id.  338;  Sharpe  c.  Bellis,  61 

R.,  5  Ex.  173  ;  Kay  v.  Johnson,  2  H.  &  Pa.   St.   69  ;  Means  «.  Swormstedt,  32 

M.  118;  Barker  u.  Allan,  5  H.  &  N.  61 ;  Ind.   87.      But   in  Sherman  «.   N.  Y, 

29  L.  J.  Ex.  100 ;  Haddon  v.  Ayers,  1  E.  Cent.  R.  Co..  22  Barb.  239,  the  contract 

&  E.   118;  Hallett  9.  Dowdall,  18  Q.  was  so  drawn  as  to  bind  neither  the 

principal  nor  agent. 
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Seo.  211.  It  is  difficult  to  furnish  any  general  rule  as  to  what 
is  requisite  in  the  form  of  an  instrument  to  bind  the  principal 
and  when  for  the  want  of  sufficient  form  and  substance  in  the 
contract  to  bind  the  principal  the  agent  is  personally  liable.  But 
in  such  cases  the  general  rule  is,  that  if  the  principal  is  bound,  the 
agent  is  not,  and  if  the  agent  is  bound,  the  principal  is  not.* 

Sec.  212.  Where  the  name  of  the  principal  appears  in  the  body 
of  the  instrument,  and  to  the  signature  of  the  party  acting  there 
is  annexed  the  word  "  agent,"  this  would  be  clearly  the  instru- 
ment of  the  principal,  and  bind  him,  and  not  the  agent.  And  it 
has  been  held  that  even  the  name  of  the  corporation  printed  upon 
the  mai^n  of  the  instrument,  though  it  did  not  appear  in  the 
body  of  the  same,  was  sufficient.*  So,  it  was  held  where  a  note 
was  made  payable  to  one  as  an  officer,  as  for  instance,  to  "  A.  B., 
treasurer,"  and  he  indorsed  it  in  the  same  way,  this  created  no 
personal  liability.'  So,  it  is  held  that  a  bill  drawn  to  "  A.  B., 
cashier,"  is  a  bill  payable  to  the  bank  of  which  he  is  cashier,  and 
that  an  indorsement  in  the  same  form  is  an  official  indorsement, 
and  does  not  make  him  personally  liable.  In  such  a  case  in  New 
York,  Wright,  J.,  observes :  "  Had  there  been  nothing  in  the 
case  to  connect  the  bill  with  the  defendant's  bank,  the  cashier 
would  have  been  regarded  as  the  payee  and  indorser  individually, 
and  the  abbreviation  affixed  to  his  name  would  have  been  regarded 
as  descriptio  personcB  /  but  when  his  official  position  is  shown, 
connected  with  the  fact  that  the  bill  was  the  property  of  the  bank, 
and  in  the  regular  course  of  business  was  transmitted  to  its  agent 
for  collection,  it  is  then  shown  that  the  indorsement  is  an  official 
one."  * 

*  Abbej  V.  Chase,  6  Cash.  64 ;  Ellis  liability  of  the  bank  in  such  cases,  01- 
«.  Pttlsifer,  4  Allen,  165.  cott  t?.  Tioga,  etc.,  R.  Co.,  27  N.  Y.  546  ; 

*  Faller  «.  Hooper,  3  Gray,  334 ;  Slaw-  Conro  tJ.  Port  Henry  Iron  Co.,  12  Barb. 
son  V,  Loring,  5  Allen,  340 ;  Mott  o.  27  ;  Elwell  v.  Dodge,  33  Barb.  330 : 
Hicks,  1  Cow.  514 ;  Carpenters.  Farns-  Thompson  v.  Tioga,  etc.,  R.  Co.,  36  id. 
worth,  106  Mass.  561.  79  ;    Merchants'    Bank    n,  McCall.  6 

»  Babcock  u.  Beman,  1  B.  D.  Smith,  Bosw.  473 ;  Mott  u.  Hicks,  1  Cow.  614 ; 

597;  8.  C.  11    N.  Y.  200.     See,  also,  Brockway  v.    Allen,    17   Wend.    40; 

as  to  the  distinction  made  between  an  Bruce  v.  Lord,  1  Hilt.  247.  But  see,  also, 

agent  as  indorser  and  acceptor,  Bab-  Bank  of  New  York  n.  Farmers'  Bank, 

cock  V.  Beman,  supra ;  Bruce  v.  Lord,  86  Barb.  833,  where  it  was  luM  that 

1  Hilt.  247.  an  indorsement  of  a  note  by  the  cash- 

*  Bank  of  New  York  t?.  Batik  of  Ohio,  ierdid  not  render  the  bank  liable  as 
29  N.  Y.  619.     See  as  to  the  admissi-  indorsee. 

bility  of  parol  evidence  to  show  the 
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Seo.  213.  But  on  the  other  hand,  where  the  name  of  the  prin- 
cipal is  not  named  in  the  body  of  the  instrument,  but  it  runs  in 
the  name  of  the  agent,  and  is  merely  signed  by  him,  with  the 
addition  *'  agent,"  or  "  agent  for  The  Churchman,"  or  the  like 
addition,  this  addition  will  usually  be  treated  as  merely  descriptio 
personcB^  and  surplusage,  and  the  agent  held  as  personally  liable.* 
So,  a  bill  of  exchange  drawn  on  an  insurance  company  by  their 
agents,  in  which  they  say,  "  charge  the  same  to  account  of  David 
Fairbanks  &  Co.,  Ag'ts,  Piscataqua  F.  &  M.  Ins.  Co.,"  binds  F. 
&  Co.  personally  as  drawers,  although  delivered  by  the  agents  of 
the  Piscataqua  Fire  and  Marine  Insurance  Company,  in  payment 
of  a  loss  on  one  of  its  policies.*  So,  in  England  it  was  held 
that  where  four  directors  of  a  joint-stock  company  signed  their 
names  to  a  promissory  note,  as  follows :  "  We,  the  directors  of 
the  Isle  of  Man  Slate  Company,  do  promise  to  pay,"  etc.,  and  on 
one  corner  of  the  note  was  the  company's  seal ;  still  it  was  held 
that  the  directors  were  personally  liable  as  makers  of  the  note.' 

Seo.  214.  When  there  in  no  prinoipaL — In  case  a  person  assumes 
to  act  as  agent  for  a  person  as  principal,  when  there  is  in  fact  no 
such  person  in  existence,  the  person  thus  assuming  to  be  principal 
would  clearly  be  personally  liable,  as  he  would  be  held  to  have 
acted  on  his  own  behalf,  although  by  the  form  of  the  instrument 
he  professes  to  act  as  agent.*  Mr.  Story  observes,  that  *^  persons 
contracting  as  agents  are  nevertheless  ordinarily,  although,  as  we 
shall  presently  see,  not  universally  held  personally  responsible, 
where  there  is  no  other  responsible  principal  to  whom  resort  can 
be  had."  *  And  in  England  it  ifl  held  that  if  the  '  promoters '  of 
a  corporation  make  on  behalf  of  the  future  corporation  an  abso- 
lute contract,  and  not  merely  one  that  is  conditional  on  the  future 
completion  of  the  organization,  they  will  not  be  relieved  from 
personal  liability,  even  though  the  corporation  when  organized 
adopts  the  contract.' 

1  Stackpole  «.  Arnold,  11  Mass.  27 ;  ^  Reiner 9.  Baxter, L.  R.,  2  C.  P.  174 ; 

Slawson  t).  Loring,  5  Allen,  340  ;  Moss  Story  on  Agency,  §§  287,  290,274 ;  Pa- 

«.  Livingston,  4  N .  Y.  208 ;  De  Witt  v.  ley  on  Agency,  by  Lloyd,  874 ;  2  Kent's 

Walton,  9  id.  671 ;  McOlare  ^.  Bennett,  Com.  680. 

1  Blackf .  189 ;  Titus  «.  Kyle,  10  Ohio  »  Story  on  Agency,  §  280. 

St.  444.  •  Kelner  c.  Baxter,  L.  R.,  2  C.  P. 

'^  Tucker  Man.  Co.  9.  Fkirbanks,  98  174.     See,  also,  Doubledayo.Muskett, 

Mass.  101.  7  Bing.  110. 

s  Duttou  «.  Marsh,  L.  R.,  6  Q.  B.  361. 
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But  this  doctrine  does  not  apply  where  the  agent  had  authority 
to  act  for  his  principal,  and  where  the  agent  acts  in  entire  good 
faith,  but  without  the  knowledge  of  either  party,  who  have  equal 
means  of  ascertaining  the  fact,  the  principal  has  died.*  In  such  a 
case,  as  either  party  has  equal  means  of  ascertaining  the  fact,  they 
are  supposed  to  contract  with  reference  to  that  contingency,  and 
the  agent  does  not  thereby  become  personally  liable.  • 

Sec.  215.     laiability  of  th#  agent  In  case  of  miflrepretentation  of  his 

anthoiity.  —  In  case  of  the  misrepresentation  by  tlie  agent  of  his 
authority,  which  he  assumes  to  exercise,  by  which  he  secures  the 
execution  of  a  contitict  between  the  corporation  which  he  assumes 
to  represent  and  another  party,  and  said  contract  is  ultra  vires,  or 
for  any  cause  not  enforceable  against  said  corporation,  and  the 
party  with  whom  it  is  made  is  not  aware  of  the  limitations  of  the 
agent's  authority,  such  agent  will  be  individually  liable  on  such 
contract.  And  this  doctrine  has,  in  England,  been  held  to  apply, 
however  innocent  the  agent,  provided  the  principal  fails  to 
ratify  it.' 

Sec.  216.  He  may  also  be  held  personally  liable  on  the  ground 
of  fraud  and  misrepresentation,  or  of  implied  warranty.  The 
doctrine  of  the  supreme  court  of  New  York  on  this  question  is 
thus  stated :  "  Whenever  a  person  enters  into  a  contract  as  the 
agent  of  another,  he  warrants  his  own  authority,  unless  very 
special  circumstances  or  express  agreement  relieve  him  from  that 
responsibility.  An  action  upon  such  warranty  must  always  be 
appropriate  where  personal  liability  attaches  to  an  agent,  in  con- 
sequence of  his  contracting  without  authority.  *  *  *  If  the 
act  of  the  agent  were  fraudulent,  an  action  for  the  deceit  would 
lie,  but  it  would  be  a  concurrent  remedy  with  the  action  on  the 
contract  itself,  if  the  cases  which  sustain  such  action  can  be  re- 
garded as  correctly  decided." ' 

Sec.  217.    Where  one  acts  as  agent  for  another  through  his 

*  Story  on  Agency,  §  266a,  and  note  ;  D.  G.  F.  &  J.  618  ;  Edmunds  v.  Bush- 

Smout  V.  Ilbery,  10  M.  &  W.  1.  nell,  L.  R.,  1  Q.  B.  97. 

'Collen  V.  Wright,  8  E.  &  B.  647;  »  White  v.   Madison,  26  N.  Y.  117. 

27  L.  J.  Q.  B.  216  ;  Wileomj.  Miers,10  See,  also,  Dung  v.  Parker,  52  id.  494  ; 

C.  B.  (N.  S.)  348;  Slim  v.  Croucher,  1  Baltzen  «.  Nicolay,63  id.  4C7. 
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culpable  ignorance,  though  in  fact  supposing  that  he  has  author- 
ity, he  is  still  liable,  as  for  a  deceit.* 

Mr.  Justice  Shaw,  on  this  subject,  thus  expresses  his  views :  "If 
one  falsely  represents  that  he  has  authority,  by  which  another 
relying  on  the  representation  is  misled,  he  is  liable ;  and  by  act- 
ing as  agent  for  another,  when  he  is  not,  though  he  thinks  he  is, 
he  tacitly  and  impliedly  represents  himself  authorized,  without 
knowing  the  fact  to  be  true,  it  is  in  the  nature  of  a  false  warranty 
and  he  is  liable.  But  in  both  cases  the  liability  is  founded  on  the 
ground  of  deceit,  and  the  remedy  is  by  the  action  of  tort."  * 

If  the  agent  believes  he  has  authority,  when  he  has  none, 
but  affirms  that  he  has,  when  in  fact  he  has  not  such  authority, 
and  thereby  induces  another  to  enter  into  a  contract  with  the 
agent,  on  behalf  of  the  principal,  it  is  perhaps  entirely  just  that 
he  should  be  responsible  to  the  party  with  whom  he  deals,  for  the 
consequences  of  his  mistake,  and  that  he  should  rather  suffer 
than  the  other  party,  on  the  principle  that  where  two  innocent 
parties  must  suffer  a  loss,  the  party  ought  to  bear  it  who  was  the 
immediate  and  activ^  cause  of  it.' 

"  There  is  no  doubt,"  observes  Baron  Aldebson,  "  that  in  the 
case  of  a  fraudulent  misrepresentation  of  his  authority,  with  an 
intent  to  deceive,  the  agent  would  be  personally  responsibly.    But 

*  Nojes  V.  Loring,  55  Me.  408 ;  Mc-  On  tbe  other  hand  It  has  been  held 
Curdy  v.  Rogers,  21  Wis.  197  ;  Bartlett  in  New  York,  that  an  action  maj  be 
V.  Tucker,  104  Mass.  886 ;  Ogden  f>.  maintained  upon  the  instrument  thus 
Raymond,  22  Conn.  879 ;  Taylor  o.  executed  by  the  agent,  as  though  it 
Shelton,  80  id.  128 ;  Duncan  v.  Niles,  were  his  personal  contract.  Dusen- 
82  III.  532  ;  Walker  v.  Bank  of  New  bury  v.  Ellis,  3  Johns.  Cas.  70  ;  White 
York,  9  N.  Y.  582;  Ballou  v.  Talbot,  v.  Skinner,  13  Johns.  807  ;  Meech  v. 
16  Mass.  461 ;  Abbey  v.  Chase,  6  Cush.  Smith,  7  Wend.  315  ;  Cunnlnffbam  v. 
54;  Draper  «.  Massachusetts  Steam  Soules,  id.  106;  Stetson  v.  Patten,  2 
Heating  Co.,  5  Allen,  838.  Gr.  858  ;  2  Kent's  Com.  631 ;  Clay  «. 

*  Jefts  V.  York,  10  Cush.  892 ;  Hege-  Oakley,  5  Mart.  (La.)  188;  Perkins  v. 
man  v.  Johnson,  35  Barb.  200.  See,  Washington  Ins.  Co.,  4  Cow.  469 ; 
also,  M.  &  W.  1 ;  Jenkins  v.  Hutchin  Feetsrv.  Heath,  11  Wend.  477;  White 
son,  13  Ad.  &  El.  (N.  S.)  744.  «.  Skinner,  18  Johns.  807;  Lazarus  v. 

In  reference  to  the  form  of  the  action  Shearer,  2  Ala.  (N.  S.)  718|;  Hampton 

in  such  cases,  there  seems  to  be  some  v.  Speckenagle,  9  S.  &  R.  212,  where 

diversity  of  opinion.     In   England  it  it  was  held  that  an  agent  in  purchas- 

has  been  held   that  it  should  be  by  ing  goods  exceeded  his  authority,  he 

special  action  on  the  case.    This  doc-  might  be  treated  as  the  purchaser, 

trine  has    also  been    maintained    in  *Smoat  v.  Ilbery,  10  M.  <&  W.  1; 

Massachusetts.    Long  v.  Colburn,  11  Baring  v.  Corrie,  2  6.  &  A.  143  ;  Paley 

Mass.  97;  Ballou  «.  Talbot,  16  id.  461.  on  Agency,  by  Lloyd,  201 ;  Story  on 

See,  also,  in  Pennsylvania,  in  Hopkins  Agency,  §g  56,  264,  and  notes. 
V.  Mehaffy,  11  S.  &  R.  120. 
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independently  of  this,  which  is  perfectly  free  from  doubt,  there 
seems  to  be  still  two  other  classes  of  cases  in  which  an  agent,  who, 
without  authority,  makes  a  contract  in  the  name  of  his  principal  is 
personally  liable,  even  where  no  proof  of  such  fraudulent  inten- 
tion can  be  given.  First,  where  he  has  no  authority,  and  knows 
it,  but  nevertheless  makes  the  contract,  as  having  such  authority. 
In  that  case  on  the  plainest  principles  of  justice  he  is  liable,  for 
he  induces  the  other  party  to  enter  into  the  contract  on  what 
amounts  to  a  misrepresentation  of  a  fact  peculiarly  within  his 
own  knowledge ;  and  it  is  but  just  that  he  who  does  so  should 
be  considered  as  holding  himself  out  as  one  having  competent 
authority  to  contract  and  as  guaranteeing  the  consequences  arising 
from  any  want  of  such  authority.  But  there  is  a  third  class  in 
which  the  courts  have  held  that,  where  a  party  making  the  con- 
tract as  agent,  bona  fide  believes  that  such  authority  is  vested  in 
him,  but  he  has  in  fact  no  such  authority,  he  is  still  personally 
liable."  * 

But  an  agent,  it  is  held,  cannot  be  liable,  either  in  contract  or 
tort,  for  falsely  misrepresenting  his  authority,  to  make  contracts 
on  behalf  of  another,  where  the  principal  would  not  be  bound  by 
the  contract  entered  into,  on  the  ground  that  it  is  void  by  the 
statute  of  frauds.  * 

Sec.  218.  MattexB  of  which  partiei  dealing  with  agenta  are  bound  to 
take  notice.  —  An  agent  Will  not  be  personally  liable,  where  he 
exceeds  his  authority,  if  the  person  knew  or  had  equal  means  of 
knowing  that  he  was  exceeding  his  authority.  Where  the  author- 
ity of  the  oflScers  or  agents  who  assume  to  act  for  a  corporation 
is  provided  for  by  statute,  or  the  acts  under  which  it  is  organized, 
or  by  the  fundamental  law,  or  by  the  constating  instruments  of  the 
corporation,  all  persons  dealing  with  such  officers  or  agents,  as  we 
have  before  observed,  are  bound  to  take  notice  of  such  provisions. 

*  Smoat  «.  Ilbery,  10  M.  ft  W.  1.  the  wife  and  the  plaintiff     Suit  was 

In  this  case  the  decision  turned  up-  brought  against  the  wife  for  the  meal 

on  another  question.    A  man,  who  was  thus  furnished.     It  was  held  that  the 

in  the  habit  of  purchasing  meal  of  the  wife  was  not  liable.     See,  also,  Blades 

plaintiff  for  his  house,  went  abroad'  «.  Free,  9  B.  &  C.  167 ;  Story  on  Agency, 

leaving  his  wife  and  family  resident  §§  205, 265a;  Hegeman  t>.  Johnson,  35 

in  England,  and  died  abroad.     Meal  Barb.  200. 

waa  supplied  after  the  death  of  the  *  Dung  «.  Parker,     52   N.   Y.   494 ; 

husband,  which  was  unknown  to  both  Baltzen  o.  Nicolay,  53  id.  467. 
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They  have  the  means  of  knowing,  and  are  supposed  to  know  the 
extent  of  the  power  of  such  agents,  and  having  at  least  construct- 
ive notice  of  the  same,  cannot  consistently  claim  that  they  were 
deceived  by  any  implied  representations,  or  even  by  the  express 
warranty  of  the  agent  with  whom  they  deal,  of  the  power  of  the 
corporation  as  it  would  be  shown  by  such  provisions  ;  and  hence 
he  could  not  hold  the  agent  personally  liable  in  such  cases.  * 

Sec.  219.  All  parties  dealing  with  corporate  agents  are 
bound  to  take  notice  of  acts  of  the  agent  that  are  ultra  vires ; 
for  the  powers  of  the  agent  cannot  exceed  those  of  the  principal ; 
and  the  powers  of  the  corporation,  as  we  have  seen,  are  matters  of 
public  knowledge,  or  capable  of  ascertainment. '  So  an  under- 
taking on  the  part  of  an  agent  for  a  corporation,  that  some  act 
shall  be  done  which  is  contrary  to  the  public  law,  or  against  pub- 
lic policy,  would  be  void,  and  of  this  the  contracting  parties 
would  be  required  to  take  notice ;  and  in  such  cases  there  could 
be  no  recovery  against  the  agent. '  For,  as  no  contract  prohib- 
ited by  the  charter  or  the  general  laws  of  the  state,  can  be  made 
by  a  corporation,  it  is  evident  that  the  agent  could  not  make 
such  a  contract.  And  of  this  prohibition  parties  dealing  with 
agents  would  be  required  to  take  notice.  * 

Sec.  220.  Uability  of  agents  for  violation  of  duties.  —  It  is  a  general 
doctrine  of  the  common  law  that  agent's  are  personally  liable  to 
their  principal  for  all  violation  of  their  duty  and  obligations  to 
their  principals.  These  violations  may  consist  either  of  posi- 
tive misconduct  or  of  acts  of  negligence  or  omissions  of  their 

I  Ellis  9,  Coleman,  25    Beay.  662;  'Qreen's  Brioe's  Ultra  VireB,  6d9  «« 

27  L.  J.  Ch.  611 ;  Macgregor  v.  Dover,  seg. 

etc.,  R.  Co.,  18  Q.  B.  618 ;  22  L.  J.  Q.  'Macgregor  v.  Deal  R.  Co.,  18  Q.  B. 

B.  69  ;  Kerr  on  Frauds  (Am.  ed.),  90  ;  618;  22  L.  J.  Q.  B.  69 ;  Mayor,  etc.  «. 

Pitcher  «.    Hennessy,  48  N.  Y.  415;  Norfolk    R.     Co.,     4    E.  &   B.   397; 

Benj.  on  Sales  (Am.  ed.),  §  414  ei  seq.  Green's  Brice's  Ultra  Vires,  231. 

And  if  the  agent  may  be  excused  *  Dill  on  Corp.,  S  872.  See,  also, 
from  liability  in  certain  cases  where  Thomas  v.  Richmond,  12  Wall.  349 ; 
the  facts  relating  to  the  agency  are  Marsh  v.  Fulton,  10  id.  676  ;  Leaven- 
known  or  may  be  presumed  to  be  worth  v.  Rankin,  2  Kans.  357 ;  Horn 
known  by  both  parties,  it  is  evident  v.  Baltimore,  80  Md.  218 ;  Bridgeport 
that  tlie  rule  would  apply  with  even  e.  Railroad  Co..  15  Conn.  475  ;  Haynes 
greater  force  where  the  agent  has  v.  Covington,  18  8.  &  M.  408 ;  Taft  v. 
been  induced  to  act  on  his  supposed  Pittsford,  28  Vt.  286 ;  Branham  «.  San 
agency,  on  the  representations  of  tlie  Jose,  24  Cal.  602 ;  Wallace  v.  San  Joae 
party  with  whom  he  Is  dealing.  29  id.  180 ;  State  v.  Kirkley,  29  Md. 
Aspenwall  v.  Torrence,  1  Lans.  381.  85 ;  State  v.  Haskell,  20  la.  276. 
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duty.  And  in  such  cases  the  suit  must  generally  be  brought  in 
the  name  of  the  corporation  and  not  in  the  name  of  a  stockholder ; 
as  he  is  the  agent  of  the  corporation  and  not  of  the  individual 
corporators,  and  the  injury  thereby  sustained  must  be  considered 
an  injury  to  the  corporate  body,  of  which  he  is  agent  * 

Sec.  221.  Oompensation  of  officen  and  agents.  —  The  compensa- 
tion of  officers  is  usually  fixed  by  the  provisions  of  the  by-laws ; 
but  in  the  absence  of  such  provisions  or  any  express  contract,  they 
may  generally  recover  so  much  as  their  services  are  reasonably 
worth.'  Or  compensation  may  depend  upon  usage  or  custom.* 
Where,  however,  tliere  is  not  only  no  compensation  provided  for 
oflicers,  but  all  allowance  for  compensation  of  them  is  prohibited 
by  the  organic  or  by-laws  of  the  corporation,  no  compensation 
can  be  allowed. 

It  is  common,  perhaps,  to  make  no  provision  for  the  compensa- 
tion of  directors  as  such,  and  it  has  been  held  that  they,  in  such 
cases,  could  not  recover  for  such  services.* 

The  right  of  directors  and  perhaps  some  other  oflScers  of  private 
corporations,  to  recover  on  a  qtuintum  meruit^  has  been  ques- 
tioned ;  and  in  Pennsylvania  and  some  other  states  it  has  been 
held  that  there  must  be  an  express  contract  for  compensation  of 
its  officers,  or  they  cannot  recover ;  *  and  this  is  the  universal  rule 
in  relation  to  officers  of  municipal  corporations.' 

'  Smith  9,  Poor,  40  Me.  4t5  ;  Hersey  Mete  64  ;  Waller  v.   Bank   of    Ken- 

«.  Veazie,  24  id.  12 ;    Hodges  v.  New  tuckv,  3  J.  J.   Marsh.  206 ;  Elwes  v, 

Eng.  Screw  Co.,  t  R.  I.  812  ;  Smith  «.  Ogle,  2  Eng.   L.  &  Eq.    879 ;    Bill  t). 

Hard,  12  Mete.  371 ;    Abbott  v.  Merri-  Darenth,  etc..  R.  Co.,  1  H.  &  N.  305  ; 

am,  8  Cash.  588  ;    Bayless  v.  Orne,  1  37  Eng.  L.  &  Eq.  589 ;    East   Anglican 

Freem.   (Miss.)    Ch.    175  ;    Austin  «.  R.  Co.  v.  Lythgoe,  10  C.  B.  726. 

Daniels, 4 Den.  801 ;  Brown  «. Vandyke,  'Praylor  v,  Sonora  Mining  Co.,  17 

4  EUiIst.  Ch.  795 ;  Denny  9.  Manhattan  Cal.  594. 

Co.,2  Dpn.  115  ;  S.  C,  5  id.  639  ;  Prank-  *  New  York,  etc,  R.  Co.  t?.  Ketchum, 

lin  Ins.  Co.  «.  Jenkins,    3  Wend.  130 ;  27  Conn.   170 ;    Loan    Association    t, 

Lexington  R  Co.  v.  Bidges,  7  B.  Monr.  Stonemetz,  29  Pa.  St.  534  ;  Hodges  v. 

559;    Salem  9.  RichDirdBon,  30  Conn.  Rutland  R.  Co.,  29  Vt.  220;  Chandler 

860  ;    Calhoun  «.   Richardson,  30  id.  v.  Monmouth,  1  Green  (N.  J.),  255. 

229 ;  Kichardson  v,  Williamson,  L.  R.,  *  Kilpatrick  v,  Penrose  Ferry,  etc.. 

6  Q.  B.  276  ;    Weeks  v,  Propert,  L.  R.,  Co.,  49  Pa.  St.  118.     See,  also,  Schac- 

8  C.  P.  427  ;  Mabey  v.  Austin,  L.  R..  8  kelford  v.  New  Orleans  R.  Co.,  37  Miss. 

Q.  B.  299  ;  Peck  v.  Gurney,  L.   R.,  H.  202  ;  Henry  v.  Rutland  R.  Co.,  27  Vt. 

L.  877.  435. 

But  see  chs.  6  and  14  where  cases  *  Sikes   v.  Hatfield,  18  Gray,  847  ; 

will  be  found  showing  personal  liabil-  Barton  v.  New  Orleans,  16  La.  Ann. 

ity  of  agents  and    the  right  of  stock-  317  ;  Gamier  v,  St.  Louis,  37  Mo.  554  ; 

holders  to  sue  them  in  certain  cases.  Philadelphia  0.  Given,  60  Pa.  St.  136; 

*  Commonwealth  Ins.  Co.  v.  Crane,  6  Meagher  v.  County,  5  Nev.  244 ;  Baker 
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a  public  or  private  law  by  the  legislature,  is  void,  as  prejudicial 
to  sound  legislation  and  against  public  policy.* 

a  suit  at  law  can  be  maintained  to  re-  the  court  held,  that,  under  the  circom 
cover  of  the  corporation  tlie  value  of  Rtances,  a  promise  to  pay  was  implied, 
these  services.  As  before  observed,  "That  was  an  action  of  book  debt,  and 
the  English  cases  referred  to  are  biUs  is  an  express  authority,  that,  in  Ver- 
in  equity,  and  the  reasoning  of  the  mont,  a  suit  at  law  may  be  maintained; 
courts  tends  to  exclude  the  idea  of  and  it  will  be  observed  that  in  the  case 
suits  at  law.  See,  especially,  Ekl wards  before  us  the  corporation  was  char 
V.  Grand  Junction  Railway,  1  My]ne&  tered  by  tlie  legislature  of  that  state, 
Cr.  650.  Where,  however,  the  charter  and  the  road  there  located  and  built, 
provided  that  tlie  cost  of  obtaining  it  *'  Under  these  circumstances,  we 
should  be  paid  out  of  the  first  sums  think  that  the  contract  must  be  re- 
subscribed,  it  was  held  that  debt  garded  as  made  in  Vermont,  and  there 
would  lie  against  the  corporation  by  to  be  executed  ;  and,  therefore,  in  its 
an  attorney,  who  had  solicited  and  ob-  nature,  validity,  and  interpretation,  to 
rained  tlie  charter,  to  recover  for  tlie  be  governed  by  the  laws  of  Vermont ; 
costs,  charges,  and  expenses.  Tilson  while,  in  respect  to  the  form  of  the 
et  al.  V.  Warwick  Gas-Light  Co.,  4  B.  &  remedy,  it  is  to  be  governed  by  our 
C.  963.  See  Chitty  on  Cont.  250,  and  own  laws.  Dyer  v.  Hunt  et  al/,5  N. 
cases  cited.  H.  401 ;  Stevens  v.  Norris,  80  id.  466  ; 

"  In  the  case  above  cited,  one  count  2  Kent's  Com.  462. 

of  the  declaration  was  special,  setting  "  It  may  then  safely  be  assumed, 

out  the  statute,  and  there  were  other  that,  under  the  laws  of  Vermont,  the 

counts  for  work  and  labor,  and  the  corporation  is  liable  in  some  form  for 

court  were  inclined  to  hold  that  a  re-  services  necessary  to  perfect  its  organ- 

covery  might  be  had  on  either  count,  ization,  and  which,  when  such  organ- 

lu  Hall  V.  Vt.  &  Mass.  Railw.  Co.,  28  ization  was  perfected,  it  accepted  and 

Vt.  401,  it  was  decided  that  a  suit  at  enjoyed  the  benefits  arising  therefrom, 

law  against  a  corporation  would  lie  to  Such  would  be  the  case  in  respect  to 

recover  for  the  services  of  the  plaintiff  services  in  obtaining  subscriptions  to 

in  attending  various  meetings  of  the  the  capital  stock,  rendered  by  a  corpo- 

corporation  after  the  charter,  and  be-  rator  or  associate,  and  which  subscrip- 

fore  the  organization,  he  having  been  tions  were  after  the  organization  ao- 

one  of  the  original  corporators  under  cepted  by  the  corporation.     Of  course, 

the  charter,   by  which    subscriptions  to  entitle  the  plaintiff  to  recover,  such 

for  five  thousand  shares  were  neces-  services  must  have  been  necessary  and 

sary  before  an  organization  could  be  reasonable,  and  rendered  not  gratui- 

perfected.     The   court   held  that  the  tously,   but   with   the   understanding 

duty  rested  upon  the  corporators  to  do  and  expectation  that  they  were  to  be 

whatever  was  required  by  the  charter  paid  for. 

to  eSect  that  result;   that,   although  '^The  question,  then,  is  whether  an 

the  corporation  might  not   be  vested  action  at  law  can  be  sustained  in  New 

with  full  corporate  powers,  yet  it  was  Hampshire  to  enforce  such  claim  ;   or 

in  esse,  and  had  an  inchoate  existence,  whether  resort  can  be  had  to  equity 

and   the   corporators   had  the  power,  alone.     The  objection  to  a  recovery  in 

and  were  so  far  the  agents  of  the  cor-  a  suit  at  law  is  purely  technical,  but 

poration  as  to  bind  them  by  any  act  it  must,  neverthuless,  prevail  if  it  be 

which  they  were  required   to  do,  or  well   founded      We   are    inclined    to 

which  was  necessary  to  perfect  their  think,  however,  that  it  is  no  violation 

organization  under  the   charter  ;  and  of  settled  principles  to  hold  that  a  suit 

^  Powers  D.  Skinner,  34  Vt.  274.    In  series  of  decisions,  uniform  in  their 

this  case  Kbllogg,  J.,  observes:  reason,   spirit,  and  tendency,  that  an 

"  Courts  of  justice  have,  with  jeal-  agreement  in  respect  to  services  as  a 

ous    care,  endeavored  to  protect  the  lobby- agent,  or  for  the  sale  by  an  indi- 

legislation  of  the  government  from  all  vidual  of  his  personal  influence   and 

illegitimate  and  sinister  influence's  and  solicitations,   to   procure  the   passage 

agencies ;  and  it  has  been  settled  by  a  of  a  public  or  private  law  by  the  legis- 
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Sec.  222.     If  the  amount  of  salary  of  officers  is  fixed  by  the 
charter  or  other  fundamental  law,  allowance  in  excess  of  such 

at  law  may  be  maintained  to  enforce  made  in  his  name  by  one  assuming  to 
the  obligation  to  pay  for  services  ren-  have  authority,  but  having  none  in 
dered  in  the  manner  described,  and  of  fact.  So  the  title  of  an  adminis- 
which  the  corporation,  after  its  full  trator  will  relate  back  to  the  death  of 
organization,  has  taken  the  benefit,  the  intestate,  so  as  to  entitle  him  to 
If  it  were  true,  that,  at  the  time  the  sue  for  the  price  of  goods  sold  by  one 
services  were  rendered,  the  corporation  assuming  to  act  for  the  administrator, 
had  no  capacity  to  make  a  contract, —  whoever  might  be  afterward  ap- 
which  is  by  no  means  clear  after  the  pointed,^  Broom's  Legal  Maxims  (676), 
charter  has  been  accepted, —  still,  if  and  cases  cited, — and  still  at  the 
the  services  were  rendered  for  the  cor-  time  of  such  sale  there  wan  no  one  in 
poration  upon  the  promise  of  the  cor-  existence  having  capacity  to  make  a 
porators  that  they  should  be  paid  for  contract  as  administrator.  See,  also, 
by  it  when  its  organization  was  per-  Foster  v.  Bates,  13  M  &  W.  226.  So, 
fected,  and  after  that  the  corporation  if  one  without  authority  buy  goods  for 
had  adopted  the  contract  and  received  another,  but  afterward  the  other  re- 
its  benefits,  we  think,  that,  upon  the  ceives  them,  this  is  equivalent  to  a 
maxim  that  a  subsequent  ratification  previous  request.  1  Wms.  Saund. 
is  equivalent  to  a  prior  request,  it  264,  n.  1 ;  Broom's  Legal  Maxims  (596)  ; 
may  well  be  held  that  a  promise  to  Story  on  Agency,  §%^  244,  250 ;  Keyser 
pay  will  be  implied.  Upon  this  prin-  d.  School  District,  85  N.  H.  481,  482." 
ciple,  a  person  may  sue  on  a  contract 

lature,  is  void  as  being  prejudicial  to  mittee  thereof,  as  a  body  ;  but  he  can- 
sound  legislation,  manifestly  injurious  not  with  propriety  be  employed  to 
to  the  interests  of  the  state,  and  in  ex-  exert  his  personal  influence,  whether 
press  and  unquestionable  contraven-  it  be  great  or  little,  with  individual 
tion  of  public  policy.  Clippinger  v.  members,  or  to  labor  privately  in  any 
Hepbaugh,  5  Watts  &  Serg.  (Pa.)  form  with  them,  out  of  the  legislative 
315  ;  Wood  v.  McCann,  6  Dana  (Ky.),  halls,  in  favor  of  or  against  any  act  or 
366;  Marshall  v.  Bait.  &  Ohio  Kailw.  subject  of  legislation.  The  personal 
Co.,  16  Howard  (U.  S.  Sup.  Ct.),  314 ;  and  private  nature  of  the  services  to 
Harris  v.  Roofs  Ex'rs,  10  Barb.  (Sup.  be  rendered  is  the  point  of  illegality 
Ct.)  489 ;  Rose  et  al.  v.  Truax,  21  id.  in  this  class  of  cases.  Sedgwick  v. 
361 ;  Bryan  v.  Reynolds,  5  Wis.  200.  Stanton,  14  N.  Y.  (4  Kern.)  289.  Our 
The  principle  of  these  decisions  has  government,  in  theory,  is  founded  on 
no  respect  to  the  equities  between  the  the  most  exalted  public  virtue,  and 
parties,  but  is  controlled  solely  by  the  the  principle  which  forbids  the  legal 
tendency  of  the  contract ;  and  it  mat-  recognition  of  any  contract  for  such 
ters  not  tUat  nothing  improper  was  services  is  so  essential  to  the  purity  of 
done,  or  was  expected  to  be  done,  under  the  government,  and  is  so  firmly  estab- 
it.  The  law  will  not  concede  to  any  man,  lished  as  a  rule  of  public  policy,  that 
however  honesthe  may  be,  the  privilege  it  requires  no  vindication.  It  has  not 
of  making  a  contract  which  it  would  been  questioned  by  counsel  in  argu- 
not  recognize  when  made  by  designing  ment,  and  no  member  of  the  court  has 
and  corrupt  men.  A  person  may,  with-  had  any  doubt  in  respect  to  its  pro- 
out  doubt,  be  employed  to  conduct  an  prioty,  or  any  hesitation  in  recogniz- 
application  to  the  legislature  as  well  ing  its  authority.  It  is  equally  well 
aa  to  conduct  a  suit  at  law,  and  settled  that  where  a  contract  is  an  en- 
may  contract  for,  and  receive,  pay  for  tire  one,  and  contains  an  element 
his  services  in  preparing  and  present-  which  is  legal,  and  one  which  is  void 
in^  a  petition  or  other  documents,  in  as  being  against  public  policy,  it  can- 
ooTlecting  evidence,  in  making  a  state-  not  be  sifted,  so  that  the  legal  service 
ment  or  exposition  of  facts,  or  in  pre-  rendered  under  it,  or  in  its  pursuit, 
paring  and  making  an  oral  or  written  can  be  separated  from  the  illegal  ser- 
argument,  provided  all  these  are  used,  vice,  and  a  recovery  had  for  so  mucli 
or  designed  to  be  used,  either  before  of  tlie  service  as  would,  if  considered 
the  legislature  itself,  or  some  com-    by  itself,  be  adj  udged  to  be  legal.    If 
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salary  cannot  be  made  by  the  corporation  or  the  board  of  di- 
rectors/ 

But  the  subject  of  compensation  of  directors  we  have  already 
considered." 

Seo.  223.  Frandf  of  offioen  and  agents.  —  We  shall  hereafter  con- 
sider the  liability  of  corporations  for  the  frauds  and  other  torts  of 
their  officers  and  agents,  merely  premising  here  that  in  such  cases 
the  liability  of  the  corporation  is  the  same,  in  the  absence  of  ex- 
press provision  of  the  law  on  the  subject  to  the  contrary,  as  would 
be  the  liability  of  a  natural  person  under  similar  circumstances,  the 
general  principle  being  that  they  are  liable  in  damages  for  frauds 
and  misrepresentations  of  their  agents  perpetrated  and  made  in 
the  due  course  of  their  employment,  and  for  such  torts  as  occur 
by  their  permission  or  express  direction.' 

Sbo.  224.  Proof  of  agenoy.  —  From  what  has  been  said  in  ref- 
erence to  corporate  acts,  either  by  the  corporate  body,  or  by  the 
directors,  it  will  be  apparent  that  the  best  evidence  of  appoint- 
ment of  an  agent  and  his  authority  to  act  is  the  books  of  the 
company  containing  the  entry  of  the  resolution  or  act  of  appoint- 
ment.*   As  the  secretary  of  the  corporation  would  ordinarily  be 

any  part  of  an  indivisible  promise,  or  cannot  relieve  itself  from  its  responsi- 

any  part  of  an  indivisible  considera-  bility  by  voting  the  dissolution  of  the 

tion  for  a  promise,  is  illegal,  the  whole  corporation,  transferring  its  property 

is  void,  and  no  action  can  be  main-  to  trustees  for  the  purpose  of  closing 

tained    on    it.    Chitty  on    Contracts,  up  its  concerns,  and  giving  notice  to 

530,  c. ;  Filson's  Trustee  u.  Himes,  5  the  executive  authority  of  the  state 

Pa.  452  ;    Rose  et   al.  v.   Truax,  ubi  that  It  claims  no  further  interest  in  its 

supra."  act  of  incorporation . 

In  the  case  of  Revere  v.  The  Boston        If  this  is  attempted  the  plaintiff  is 

Copper  Co.,  15  Pick.  851,  it  was  held,  thereby  released  from  his  obligation 

that  a  corporation  having  made  a  con-  to  serve  the  corporation,  and  is  entitled 

tract  with  the  plaintiff  to  serve  its  in-  to  an  indemnity  for  the  loss  which  he 

terests  during  his  life,  and  promised  has  sustained  in  consequence  of  the 

in  consideration  thereof  the  payment  refusal  of  the  company  to  employ  him 

of  a  fixed  salary,  so  long  as  the  service  and  pay  the  stipulated  salary, 
continued  to  be  faithfuUy  performed, 

»  Carr  v.  City  of  St.  Louis,  9  Mo.  191.  *  Thayer  v.  Middlesex  Ins.  Co..  10 

See,  also,  Utica  Ins.  Co.  «.  Bloodgo<id,  Pick.  326 ;  Narragansett  Bank  v.  At- 

4  Wend.  652  ;  Godbold  «.  Bank  of  Mo-  lantic  Silk  Co.,  8  Mete.   282 ;  Clark  v. 

bile,   11  Ala.  191;  Carr  v.  Chartier's  Benton   Manuf.   Co.,  15  Wend.    256; 

Coal  Co.,  25  Pa.  St.  837;  St.  Luke's  Haven  t?.  New  Hampshire  As vl urn,  13 

Church  fl.  Mathews,  4  Des.  Ch.  578.  N.  H.  532 ;  Orwigs  v.  Speed,  o"  Wheat 

*  See  art^,  ch.  6.  420;  Methodist  Chappel    Co.   v.   Her- 

»  See  post,  ch.  13.  rick,  26  Me.  854 ;  Ang.  &  Am.  on  Corp. 

§283. 
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the  proper  custodian  of  the  books  and  records  of  the  corporation, 
he  would  be  the  proper  person  to  prove  the  records  to  be  those  of 
the  corporation,  which  would  be  necessary  in  order  to  use  the 
same  as  evidence  of  the  matters  therein  contained.' .  But  we  have 
already  considered  the  efEect  of  the  recognition  of  the  agent's  acts 
by  the  directors  or  the  corporate  body,  as  by  accepting  of  the  results 
or  fruits  of  his  agency,  and  as  furnishing  evidence  of  his  agency. 
The  principles  of  evidence  applicable  to  the  proof  of  agency, 
generally,  would  be  equally  applicable  where  it  is  claimed  that  a 
corporation  is  the  principal. 

'  Smith  V.  Natchez  Steamboat  Co.,  1    of  appointment  of  the  agent  may  be 
How.  (Miss.)  478.  inferred  from  corporate  acts.  See  ante. 

Bat  as  we  have  already  noticed,  proof    §  162. 

31 
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CHAPTER  VIII. 

CORPORATE    MEETINGS. 

Sec.  226.  How  the  will  of  the  corporate  body  is  ezpreBsed. 

Sec.  227.  Notice  of  corporate  meetinga. 

Sec.  228.  Common-law  doctrine  relating  to  notices. 

Sec.  229.  Waiver  of  notice  —  presamptions. 

Sec.  230.  Adjourned  meetings.. 

Sec.  281.  General  and  special  meetings. 

Sec.  232.  The  majority  at  corporate  meetings  may  express  the  corporate 

will. 

Sec.  283.  Doctrine  in  case  of  a  pledge  of  stock  —  right  of  pledgee  or  trustee 

to  vote. 

Src.  284.  Meetings  of  directors. 

Sec.  235.  Acts  of  an  irregular  meeting  may  be  valid. 

Sec.  236.  Can  the  directors  only  act  as  a  board  ? 

Sec.  238.  What  constitutes  a  quorum. 

Sec.  241.  The  powers  of  directors. 

Sec.  242.  The  mode  of  expressing  assent  by  directors. 

Sec.  248.  Corporate  meetings  cannot  be  held  outside  the  state. 

Sec.  244.  Directors  may  hold  meetings  outside  the  state. 

Sec.  245.  Jurisdiction  of  equity  to  restrain  by  injunction. 

Sec.  226.     How  the  will  of  the  oorporate  body  is  ezpreued.  —  It 

will  be  evident,  from  what  has  been  already  said,  that  the  will  of 
the  corporation,  it  being  only  an  artificial  and  ideal  body,  can  only 
be  expressed  by  the  corporators  or  other  persons  composing  it. 
In  order  to  secure  an  expression  of  this  will,  when  necessary,  a 
meeting  of  the  corporators  would  ordinarily  be  the  most  conveni- 
ent. At  all  such  meetings  the  members  should  have  an  opportu- 
nity to  be  present,  and  a  right  to  a  voice  or  vote  on  any  question 
of  corporate  policy  or  action,  in  the  absence  of  any  limitation  of 
this  right  in  the  constitution  of  the  corporate  body ;  the  general 
rule  being,  that  the  will  of  the  majority  is  the  will  of  the  cor- 
porate body.*     This  doctrine  applies,  not  only  in  reference  to  the 

»  McBride  v.  Porter,  17  la.  203 ;  Ang.    293 ;  St.  Mary's  Church,  etc.,  7  S.  &  R. 
&  Am.  on  Corp.,  g  499 ;  2  Kent's  Com.    517 ;  Keyser  «.  Stansifer,  6  Ohio,  368. 
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adoption  of  by-laws,  for  the  general  management  of  its  concerns, 
including  the  mode  of  appointment  or  election  of  officers  and 
agents,  and  the  granting  of  special  or  general  powers  to  them, 
but  the  right  to  direct  the  management,  in  general,  of  the  afiEairs 
of  the  corporation.  Tbey  may,  in  case  there  is  no  limitation  of 
power  in  the  organic  law,  determine,  by  the  vote  of  the  majority, 
aU  questions  of  policy  that  cx)me  within  the  general  scope  of  the 
power  conferred  upon^  the  corporation.  They  may  prescribe  the 
times  of  meetings,  general  or  special,  the  manner  of  giving  and 
the  time  of  notice  required  to  be  given  to  the  members,  provide 
for  the  election  of  officers,  agents  and  managers,  and  prescribe 
the  authority  they  possess,  the  duties  imposed  upon  them,  and  the 
mode  of  performing  them.  If  a  person  signs  articles  of  associa- 
tion, which  is  required  under  the  general  incorporating  statutes  of 
most  of  the  states  to  eflEect  an  incorporation,  or  constitutes  him- 
self a  member  subsequently,  by  a  purchase  of  its  stock,  it  is  with 
the  understanding  that,  in  case  no  other  provision  is  made,  he  wUl, 
in  the  management  of  its  afiEairs,  submit  to  the  will  of  the  major- 
ity ;  the  fundamental  principle  being,  "that  no  one  shall  be  bound 
without  his  own  consent,  expressed  by  himself  or  his  representa- 
tive ;  but  actual  assent  is  immaterial,  the  assent  of  the  majority 
being  the  assent  of  all :  this  is  not  only  constructively  but  actually 
true ;  for  that  the  will  of  the  majority  shall  in  all  cases  be  taken 
for  the  will  of  the  whole  is  an  implied  but  essential  stipulation 
in  every  compact  of  the  sort;  so  that  every  individual  who 
becomes  a  member,  assents  beforehand,  to  all  measures  that  shall 
be  sanctioned  by  a  majority  of  the  voices." ' 

Sec.  227.  Notibe  of  corporate  meetingB.  —  In  order  to  secure  an 
expression  of  the  will  of  the  members  of  a  corporation,  in  relation 
to  various  matters  of  concern  to  it,  it  is  usually  necessary  to  have 
meetings  of  the  members.  And  at  all  meetings  the  members 
have  a  right  to  be  present,  and  give  an  expression  to  their  views 

»  GiBSOK,  J.,  in  Be  St.  Mary's  Charch  Barb.  581 ;  Horton  v.  Baptist  Church,  34 

in  Philadelphia.  7  S.  &  R.  517  ;  Con-  Vt.  816;  Laaman  v,  Lebanon  R.  Co.,  30 

gregation  v.  Johnston,  1  id.  9 ;  1  Kyd  Pa.  St.  48 ;  East  Tenn.  R.  Co.  v.  Gam 

on  Corp.  422 ;  2  Kent's  Com.  286 ;  Dud-  mon,  5  Sneed,  567 ;  Gifford  «.  N.  J.  R. 

ley  «.  Kentucky  High  8.,  9  Bush,  576 ;  Co.,  2  Stockt.  172 ;  Black  v.  t)elaware, 

Mowrer  «.  Ind.  C.  R.  Co..  4  Biss.  78;  etc.,  R.  Co.,  7  C.  B.  Green,  180. 
Troy  4  Rutland  R.  Co.  tj.   Kerr,   17 
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and  judgment  as  to  corporate  action  and  policy,  and  to  enforce 
them  by  their  vote,  unless  restrained  by  the  provisions  of  the 
articles  of  association,  express  or  implied.  In  order,  therefore,  to 
secure  such  an  expression  of  views,  some  notice  is  usually  re- 
quired by  the  organic  law  or  the  by-laws  o'f  the  association,  to  be 
given  to  the  members  composing  it ;  and  in  the  absence  of  any 
provisions  in  reference  to  notice,  the  general  principles  of  the 
common  lawk  would  probably  require  reasonable  personal  notice 
to  be  given.*  And  even  by-laws,  relating  to  notice,  which  are  re- 
pugnant to  the  fundamental  laws  of  its  constitution,  will  be  con- 
sidered as  void.*  The  failure  to  give  the  notice  required  will 
generally  invalidate  a  corporate  meeting.*  And  it  is  held  to  be  a 
plain  dictate  of  reason,  that  no  function  intrusted  to,  or  existing 
in  a  number  of  persons,  can  be  rightfully  or  lawfully  exercised 
without  a  reasonable  notice  to  all  the  members  composing  the 
body.* 

If  the  articles  of  association  or  by-laws  provide  for  the  times 
and  places  of  holding  meetings,  it  would,  undoubtedly,  be  the 
duty  of  members  to  take  notice  of  the  same ;  •  and  if  they  prescribe 
the  notice  to  be  given,  such  notice  as  required  as  to  the  time  and 
mode  of  service  may  undoubtedly  be  given,  and  this  would  be 
all  that  could  be  required.* 

*  Rex  9.  Langhom,  4  A.  &  E.  588 ;  ceedings  of  a  corporate  meeting  in- 
People  f).  Batcnelor,  22  N.  Y.  128  ;  valid  od  account  of  a  want  of  notice  to 
People's  Ins.  Co.  t?.  \Ve8cott,  14  Gray,  him.  Stebbins  v.  Merritt,  10  Cash.  27. 
440  ;  State  v.  Ferguson,  2  Vroom,  107.  The  pledgee  of  stock  is  not  generally 

*  Tucker  t?.  Rex,  2  Bro.  P.  C.  804;  entitled  to  notice.  McDaniels«.  Flower 
Hoblyn  v.  Rex,  id.  829.  See.  also,  Brook  Man.  Co.,  22  Vt.  274.  Where, 
Rex  V.  Attwood,  4  B.  &  Ad.  481 ;  N.  M.  by  the  records  of  a  meeting,  it  ap- 
286  ;  Rex  v.  Westwood,  7  Bing.  1 ;  4  peared  that  a  majority  of  the  directors 
B.&C.  781 ;  Rex  9.  Bird,  18  East,  367;  were  present,  it  was  held  that  it 
Green  v.  Durham,  1  Burr,  127.  would    be    presumed    that    all    had 

'  Rex  V.  Chetwynd.  7  B.  &  C.  695  ;  requisite  notice.     Sargent  «.  Webster, 

Moore  v.  Hanmiond,  6  id.  455.  18  Mete.  497  ;    Lane  v.  Brainerd,  30 

As  to  notice  of  adjourned  meetings  re-  Conn.   565.    Nor  can  the  Talidity  of 

quired  to  be  given  to  those  who  attend  the  acts  of  directors  be  collaterally 

the  original  one,  see  Wills  v.  Murry,  4  questioned  on  the  ground  of  a  want  of 

Ex.   S& ;    Warner  v.  Mower,    11  Vt.  notice.    Chamberlain  v.   PainesviUe, 

885.  etc.,  R.  Co.,  15  Ohio  St.  225.    See,  also, 

*  People  tj.  Batchelor,  22  N.  Y.  128 ;  Dill,  on  Corp.,  §§  200-225. 

People's  Ins.  Co.  v.  Westcott,  14  Gray,  »  People  v.  Batchelor,  22  N.  Y.  128  ; 

440 ;  1  Redf.  on  Rail.,  ^  20.  Ang.  &  Am.  on  Corp.,  §  488. 

And  the  absence  of  a  member  from  The  time  and  place  of  meeting  it  is 

home  will   not,  ordinarily,  excuse   a  claimed  may  be  fixed  by  usage,  a  tacit 

want  of  notice.      Jackson   v.    Hamp-  understanding  of  the  membra,  or  in 

den,   20  Me.  87.      But    it    has  been  other  ways,  of  which  members  may  ;be 

held  that  the    mental    imbecility  of  required  to  take  notice.    Atlantic  Ins. 

a  member  will  not  render  the  pro-  Co.  v.  Sanders,  36  N.  H.  252. 
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Seo.  228.  Oommon-Iaw  doctrine  relating  to  notices. — ^The  common 
law,  in  the  absence  of  statutory  or  other  regulations  on  the  sub- 
ject, would  require  such  notice  to  be  personally  given ;  *  that  it 
be  in  writing  and  signed  by  the  proper  officer  of  the  corporation ; ' 
that  it  contained  the  name  and  place  of  meeting,  unless  there  be 
some  standing  rule  or  general  custom,  known  to  the  members, 
fixing  these  things  ;*  and  state  the  business  to  be  transacted,  unless 
it  is  a  general  meeting  for  the  transaction  of  business,  or  for  a 
particular  object  provided  for  by  the  articles  or  by-laws  of  the 
corporation.* 

In  the  absence  of  any  provision  for  the  length  of  notice  a  rea- 
sonable time  is  required,  or  the  usual  time,  if  a  custom  prevails.* 

*  Stevens  D.Eden  Meeting  House  In  reference  to  notice,  Redfield,  J. » 
Soc.,  12  Vt.  688  ;  Wiggin  v.  Freewill  in  Warner  v.  Mower,  11  Vt.  385.  ob- 
Baptist  Ch.,  8  Mete.  301 ;  Stowe  v.  served :  '*  It  is  to  be  borne  in  mind, 
Myse,  7  Conn.  214;  Savings  Bank  v.  too,  that  a  manifest  distinction  obtains 
Davis,  8  id.  191 ;  Tajlor  v.  Griswold,  between  general  stated  meetings  of  a 
2  Green,  222  ;  Rex  v.  Langborne,  6  N.  corporation,  and  special  meetings.  I 
&  M.  208  ;  Stow  «.  Myse,  7  Conn.  219 ;  know  that  stated  meetings  may  never- 
Betbany  v.  Sperry,  10  id.  200.  tbeless  be  special ;  i. «.,  limited  to  par- 

*  The  summons  must  be  from  one  ticular  business.  But  stated  meetings 
having  authority  to  issue  the  same,  of  a  corporation  are  usually  general ; 
Evans  v.  Osgood,  18  Me.  213 ;  Stevens  i.  e.,  for  the  transaction  of  all  business 
«.  Eden  Meeting  House  Soc,  12  Vt.  within  the  corporate  powers.  Unless 
688  ;  Bethany  v,  Sperry,  10  Conn.  200.  the  object  of  such  meeting  is  restricted 
See,  also,  in  case  of  no  officer  author-  by  express  provision  of  the  by-laws,  it 
ized  to  give  notice,  Goulding  v.  Clark,  would  ordinarily  be  understood  to  be 
34  N.  H.  148  ;  Citizens*  Mut.  Fire  Ins.  general ;  and  so  every  corporator  would 
Co.  f>.  Sort  well,  8  Allen,  217  ;  Cham-  be  bound  to  understand  it.  But  if  the 
berlaine  v.  Painesville,  etc.,  K.  Co.,  15  object  of  the  meeting  be  limited  by  the 
Ohio  St.  225.  by-laws,  it  is  then  a  special  meeting, 

But  it  has  been  held  that  the  notice  and  no  other  business  could  lawfully 

need  not  be  in  writing,  and  that  if  the  be  transacted  at  such  meeting,  unless 

members  are  fully  informed  of  meet-  special  notice  was  given.     Where  the 

ings  by  parol,  it  is  sufficient.  Wile,  on  meeting  is  stated  and  general,  no  notice 

Corp.  46  ;  Rex  o.  Hill,  4  B.  &  C.  442.  is  required,  either  of  the  time  or  place 

*  He  British  Sugar  Refining  Co.,  3  K.  of  holding  the  meeting,  or  of  the  busi- 
&  J.  408;  26  L.  J.  Ch.  869  ;  Graham  v.  ness  to  be  transacted.  Ang.  &  Am.  on 
Van  Diemen's  Land  Company,  1  H.  &  Corp.  275.  Such  is  the  general  law  of 
N.  541  ;  26  L.  J.  Ex.  73 ;  lie  Irrigation  private  corporations. 

Company  of  France ;  Fox  Case,  L.  R.,  '*  But  as  all  corporations  are  entities 

6  Ch.  176 ;  Jones  v.  Milton  &  Rush  T.  of  the  law  merely,  and  exist  and  act 

Co.,  7  Ind.  547;^ng.  &  Am.  on  Corp.  solely  in  conformity  to  their  charter 

496  ;  Warner  u^ower,  11  Vt.  385.  and  by  laws,  it  is  obvious  that  the 

*  Sampson  v.  Bowdoinham  Steam  force  and  effect  of  every  act  of  any 
MillCorp.,86Me.78;  Warners.  Mower,  particular  corporation  must  depend 
11  Vt.  aSo ;  Merritt  v.  Farris,  22  111.  mainly  upon  the  charter  and  by-laws 
303;  Brice's  Ultra  Vires,  354,  and  of  that  corporation.  These  are  de- 
notes, nominated  the  constitution  and  laws 

*  Wiggin  V.  Freewill  Baptist  Soc.,  of  the  corporation,  and,  like  every 
8  Mete  801 ;  Long  Island  R.  Co.,  other  constitution  and  all  other  laws, 
in  rem,  19  Wend.  37 ;  Ang.  &  Am.  on  should  receive  such  construction,  as  to 
Corp.,  §  491 ;  Rex  o.  Hill,  4  B.  &  C.  442.  effect  the    probable  intentioa  of  the 
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In  reference  to  this,  Mr.  Dillon  observes :  "  Due  notice  of  the  time 
and  place  of  a  corporate  meeting  is  by  the  English  law  essential 
to  its  validity,  or  its  power  to  do  any  act  which  shall  bind  the 
corporation.  Respecting  notice,  the  courts  in  England  adopted 
certain  rules  which,  since  they  form  the  basis  of  much  of  the 
statute  law  in  this  country  upon  the  subject,  and  have  in  the 
main  been  followed  by  our  courts,  and  are  founded  on  reason, 
may  advantageously  be  here  mentioned.  All  corporators  are 
presumed  to  know  of  the  days  appointed  by  the  charter,  statute 
usage,  or  by-laws,  for  the  transaction  of  particular  business,  and 
hence  no  notice  of  such  meeting  for  the  transaction  of  such  busi- 
ness is  necessary,  or  for  the  transactions  of  mere  ordinary  affairs  of 
the  corporation  on  such  days,  yet,  if  it  is  intended  to  proceed  to  any 
other  act  of  importance,  a  notice  is  necessary  the  same  as  at  any 
other  time.  A  notice,  when  necessary,  must,  if  practicable,  be 
given  to  every  member  who  has  a  right  to  vote ;  where  the  act  is 
given  to  one  to  be  done  by  a  body  consisting  of  a  definite  class  or 
classes,  it  must  be  given  by  or  issued  by  order  of  some  one  who 
has  the  authority  to  convene  a  corporate  meeting.  But  notice 
may  be  altogether  dispensed  with,  or  its  necessity  waived,  by 
the  presence  and  consent  of  every  one  of  those  entitled  to  it.  It 
must  be  served  personally  upon  every  resident  member,  or  left 
at  his  house.  If  temporarily  absent,  it  may  be  left  with  his 
family,  or  at  his  house  or  last  place  of  abode."  * 

framers.  That  intention  must  be  *'  Those  by-laws  provide  lor  an  an. 
judged  of,  as  in  other  cases,  by  the  naal  meeting  of  the  corporation,  to  be 
words  used  in  reference  to  the  sub-  holden  at  their  counting  room,  on  the 
ject-matter  and  circumstances  of  each  first  Wednesday  in  April  of  each  year. 
particular  corporation.  Thus  far  the  time  and  place  of  the 
"  The  charter  of  this  corporation  meeting  is  fixed,  and  there  being  no 
provides  for  the  first  meeting  of  the  restriction  in  regard  to  business,  any 
corporation  specially,  and  that  at  that  and  all  business  pertaining  to  the  in 
meeting,  and  at  all  other  meetings  terest  and  powers  of  the  corporation 
legally  notified  they  may  make  and  may  be  transacted.  The  annual  meet- 
alter  such  by-laws  as  may  be  thought  ing  of  all  others  is  the  one  when,  not 
necessary.  There  being  thus  no  re-  only  usually  but  always,  all  business 
striction  in  the  charter  in  relation  to  is  expected  to  be  transacted.  And  the 
meetings  of  the  corporation  or  the  bus-  custom  of  a  country  is  of  great  force 
iness  to  be  transacted,  that  subject  will  in  the  construction  of  statutes  as  well 
be  governed  exclusively  by  the  by-  as  contracts." 
laws. 

*  1   Dill,  on  Mnn.  Corp.,  §g  200, 201.  necessary  to  state  what  business  is  to 

He  further  states,  **  The  notice  must  be  done  when  the  meeting  relates  only 

siate  the  time  of  meeting,  and  the  place  to  the  ordinary  affairs  of  the  corpora- 

if  it  be  not  the  usual  place.     It  is  not  tion ;  but  when  it  is  for  the  purpose  of 
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What  is  thus  stated  relates  to  municipal  corporations,  and  the 
notice  required  to  be  given  to  the  members  of  the  select  or  repre- 
sentative body,  denominated  a  council ;  but  it  is  equally  applica- 
ble to  the  select  body,  in  private  corporations  known  as  the  exec- 
utive committee  or  the  board  of  directors. 

Sec.  229.  Waiver  of  noUoe  —  preflamptloiig. — We  have  already 
alluded  to  the  fact  that  the  right  to  notice  of  a  corporate  meeting 
may  be  waived.  K  all  the  members  assemble  at  any  meeting  and 
it  proceeds  to  business,  this  is  a  waiver  of  want  of  notice  and  the 
action  of  the  body  is  not  aflEected  thereby.*  In  some  cases  notice 
will  be  presumed  in  the  absence  of  proof  to  the  contrary.  Thus, 
where  it  is  shown  by  the  records  of  a  meeting  of  the  directors  of 
a  corporation  that  a  quorum  was  present,  notice  to  the  others  will 
be  presumed.*  And  it  has  been  held  that  the  validity  of  the  acts 
of  directors  cannot  be  collaterally  questioned  on  the  ground  of  the 
want  of  requisite  notice  of  the  meeting  to  all  the  members  of  the 
board.'  The  want  or  irregularity  of  notice  is  generally  held  to 
be  waived,  by  the  presence  of  all  who  have  a  right  to  attend  a 
meeting.* 

electing  or  removing  officers,  passing  shonld  plainly  appear  from  their  re- 

ordinances,    and    the    like,    the    fact  corded  declaration,  acts,  or  conduct, 

should  be  stated  so  that  the  members  This  unanimity  is  only   necessary  to 

may  know  that  something  more  than  enter  upon  the  business ;  once  com- 

the  nsual  rodtine  of  business  will  be  menced,  the  rules  which  govern  the 

transacted.     Such  great  importance  is  body  and  its  actions  apply."  1  Dill,  on 

attached  to  notice  that  It  cao  only  be  Mun.  Corp.,  §  202. 
waived  by  universal  consent ;    but  if        The  old  English  doctrine  in  relation 

every   member  of   a  select  body  be  to  municipal  corporations  was,  that 

present  at  a  regular  or  stated  meeting,  where  corporate  acts  were  to  be  done 

they  may,  if  every  one  consents,  but  not  on  a  charter  day,  and  by  a  select 

not  otherwise,  transact  any  business,  body,  there  must  be  a  summons  of 

ordinary  or  extraordinary,  though  no  every  member,  except  such  as  have 

notice  was  given,  or  an  insufficient  no-  absolutely  deserted  the  town.     Bac. 

tioe  ;    bat  the  nnanimity  of  consent  Abr.,  tit.  E.,  g  8. 

^  Rex.  v.  Oxford,  Palm.  458  ;  Rex.  f>.  nated  by  the  by-laws.    McDaniels  v. 

Chetwynd.  7  B.  &  C.  695 ;  Be  British  Flower  Brook    Co.,  23  Vt.  274. 

Sugar  Refining  Co.,  3  E.  &  J.  408;  26  'Chamberlainev.Painesville,etc.,R. 

L.  J.  Ch.  869  ;   Samuel  v.  Holliday,  1  Co.,  15  Ohio  St.  225  ;  Edgarly  v.  Emer- 

Woolw.  (C.  C.)400.  son  3  Frost,  566. 

*  Sargent  «.  Webster,  18  Mete.  497;  *Stebbins  v.  Merritt,  10  Cush.  27  ; 
Lane  v.  Brainerd,  80  Conn.  565 ;  Mid*  People  v.  Peck,  11  Wend.  604 ;  Jones 
dlesex,  etc.,  v.  Davis,  3  Mete.  188.  And  v.  Milton  T.  Co.,  7  Md.  547.  And  in 
if  the  by-laws  provide  for  the  place  of  Ohio  notice  need  not  be  given  by  those 
meetings  and  the  records  do  not  show  named  in  the  original  articles  of  asso- 
that  the  meetings  were  at  a  different  elation,  for  the  purpose  of  incorporat- 
plaoe,  it  wonld  be  presumed  that  the  ing  under  a  general  law.  Chamber- 
meetings  were  held  at  the  place  desig-  lain  v.  PainsviUe,  etc,  R.  Co.,  15  Ohio 

St.  225. 
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But  if  one  person  is  absent  who  has  not  received  the  required 
notice,  or  if  present  refuses  his  consent  to  the  proceedings,  they 
have  been  held  invalid.*  But  a  subsequent  recognition  by  a 
member,  of  an  agent  appointed  at  a  meeting  held  without  giving 
a  proper  notice  to  him,  has  been  held  to  be  a  waiver  of  such 
notice.*  And  it  is  well  settled  that  where  a  board  of  directors 
of  a  corporation,  formed  for  pecuniary  profit,  orders  an  act  to 
be  done,  and  the  act  is  subsequently  performed,  its  legality  can- 
not afterward  be  questioned  by  any  director  or  stockholder  -on 
account  of  the  irregularity  of  the  meeting  where  he  made  no 
objection  to  the  act  at  the  time  or  afterward  when  he  had  an 
opportunity  to  do  so.' 

Sbc.  230.  Af^oTirned  meetingB. — It  is  a  general  rule  that  corpo- 
rate meetings  may  be  adjourned,  and  if  ^  corporate  meeting  is 
regularly  called  any  business  that  might  have  been  lawfully  trans- 
acted at  the  original  meeting,  may  also  at  the  adjourned  meeting. 
This  is  also  in  accordance  with  the  general  rule  of  parliamentary 
proceedings.* 

On  this  subject  Mr.  Kedfield  observes :  "  It  is  too  well  settled 
to  require  comment  that  all  corporations  whether  municipal  or 
private  may  transact  any  business  at  an  adjourned  meeting  which 
they  could  have  done  at  the  original  meeting.  It  is  but  a  con- 
tinuation of  the  same  meeting.  Whether  the  meeting  is  con- 
tinued without  interruption  for  many  days  or  by  adjournment  from 
day  to  day  or  from  time  to  time,  many  days  intervening,  it  is 
evident  it  must  be  considered  the  same  meeting  without  any  loss 
or  accumulation  of  powers."  * 

In  the  absence  of  particular  regulations  on  this  subject,  the 
power  to  adjourn  corporate  meetings  is  an  incidental  common- 
law  right,  and  adjournments  may  be  made  in  the  usual  way  to  any 

»  People's  Ins.  Co.  r>,  Westcott,  14  *  1  Dill,  on  Mun.  Corp.,  S  226. 

Gray,  440.  *  Warner  v.  Mower,  11  Vt.  385.    See, 

«  Bryand  ©.  Goodman,  5  Pick.  228.  also,  Smith  ©.    Law,  21   N.  Y.  296  ; 

•Samuel  «.  Holliday,  Woolw.  (C.  C.)  People  t>.  Batchelor,  22  id.  128  ;  Farrar 

400.  See,  also,  Leavitt  t>.  Yates,4  Edw.  «.  Perley,  7  Me.  404  ;  Schoff  tj.  Bloom- 

134 ;  Bank  of  Alabama  t).  Comegys,  12  field,  8  Vt.  472  ;  Field  <o.  Field,  -9  Wend. 

Ala.  (N.  S.)  772  ;  Williams  «.  Christian  894;  Warner  t>.  Mower,    11  Vt.   395 

Female  College,  29  Mo.  250 ;  Port  of  Hudson  Co.  «.  State^  4  Zabr.  718  ;  In 

Lond.  Assurance  Co.  Case,  35  Eng.  L.  surance  Co.  -».  Sanders,  36  N.  H.  252 

&  Eq.   178;  Hoyt  «.  Thompson,  19  N.  Dill,  on  Mun.  Corp.,  §  223. 
Y.  207. 
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future  time  the  same  day  or  any  other  day,  and  even  to  another 
place  than  the  one  where  it  originally  met,  if  within  the  territory 
of  its  creation/ 

Seo.  231 .  Qeneral  and  special  meetlngB. — The  meetings  of  corpo- 
rate bodies  may  be  denominated  general  and  special.  The  gene- 
ral meetings  are  usually  fixed  by  the  constitution  or  by-laws  of 
the  body,  and  occur  at  stated  times  and  places,  such  as  the  usual 
annual  or  semi-annual  meetings  for  the  election  of  a  board  of 
directors  and  the  transaction  of  other  important  business.  Spe- 
cial meetings  are  such  as  are  called  on  particular  occasions, 
and  for  special  purposes.  They  differ  in  respect  to  the  notice 
required.  In  the  former  case,  if  notice  is  required,  it  would  not  be 
necessary  ordinarily  to  specify  the  business  to  be  transacted,  as 
members  would  be  required  to  take  notice  of  it  if  it  was  not  re*- 
f erred  to.  But  in  the  latter  case,  it  would  be  necessiry  to  partic- 
ularly spedfy  or  call  attention  to  the  business  to  be  transacted.' 
And  it  has  been  held  that  a  notice  of  a  meeting  extraordin^y  in 
respect  to  the  time  of  holding  it  need  not  specify  the  business  if 
it  is  ordinary  business.' 

On  the  other  hand,  if  the  time  is  that  fixed  by  the  laws  of  the 
body,  but  business  of  an  extraordinary  character  is  to  be  trans- 
acted, the  notice  should  contain  this  special  object.*  And  although 
a  member  is  bound  by  the  action  of  a  majority  in  relation  to  mat^ 
ters  coming  within  the  scope  of  the  authority  of  a  general  meet- 
ing, still  he  is  not  bound  by  a  notice  of  a  special  meeting,  given 
to  the  attending  members  of  such  general  meeting ;  for  he  would 
not  reasonably  expect  a  notice  of  that  kind  to  be  thus  given. 

On  the  subject  of  general  and  special  meetings,  Eedfield,  J., 
remarks :  "  It  is  to  be  observed  that  a  manifest  distinction  obtains 
betwe.en  general  stated  meetings  of  a  corporation  and  special 
meetings.     I  know  that  stated  meetings  may,  nevertheless,  be 

» Chamberlain  v.  Dover,  13  Me.  466;  2  H.   of  L.    Cas.  789 ;  Dill,  on  Mun. 

People  V,  Martin,  1  Seld.  22 ;  Hubbard  Coiy.,  §  224. 

V.  Winsor,  15  Mich.  146 ;  Kimball  v.  •  Savings  Bank  v.  Davis,   8  Conn. 

Marshall,  44  N.    H.  466;    Goodcl    v,  191. 

Baker,  8  Cow.  286.  "•  Zabriskie  v.  Railroad  Co.,  23  How. 

*  People  «.  Batchelor,  22  N.  Y.  128  ;  381 ;  Sampson  «.   Bowdoinham  Steam 

id.  146;  Downing  v.  Ruger,  21  Wend.  Mill  Corp.,  86   Me.  78;  People's  Ins. 

178  ;  Burgess  v.  Pue,  2  Gill.  254  ;  Stow  Co.  «.  Westcott,  16  Gray,  440 ;  Atlantic 

V,  Wyae,?  Conn.  214  ;  Smyth  v.  Darley  Delaine  Co.  v.  Mason,  5  R.  I.  463. 
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special,  i.  e.^  limited  to  particular  business.  But  stated  meetings 
of  a  corporation  are  usually  general,  i.  «.,  for  the  transaction  of 
all  business  within  the  corporate  powers.  Unless  the  object  of 
the  meeting  is  restricted  by  express  provision  of  the  by-laws,  it 
would  ordinarily  be  understood  to  be  general ;  and  so  every  cor- 
poration would  be  bound  to  understand  it.  But  if  the  object  of 
the  meeting  be  limited  by  the  by-laws,  it  is  then  a  special  meet- 
ing, and  no  other  business  could  lawfully  be  transacted  unless 
special  notice  was  given.  Where  the  meeting  is  stated  and  gen- 
eral, no  notice  is  required,  either  of  the  time  or  place  of  holding 
the  meeting  or  of  the  business  to  be  transacted."  * 

Sec.  232.  The  minority  at  a  corporate  meeting  may  express  the  corpo- 
rate wilL  —  Where  no  special  provision  is  made  in  relation  to  the 
matter,  a  majority  of  those  present  may  express  the  corporate 
will ;  and  the  whole  body  is  bound  by  their  acts,  whether  the 
number  present  be  a  majority  of  the  whole  number  of  members 
or  not.'  The  whole  are  not  only  bound  by  a  majority  of  the 
members,  but  by  a  majority  of  those  present  at  a  lawful  meeting. 
The  majority  of  those  who  appear,  constitute  a  body  capable  of 
transacting  business,  in  the  absence  of  any  limitation  as  to  the 
number  who  may  act.  And  the  will  of  the  majority  of  the  stock- 
holders, who  constitute  members  of  the  corporation,  may  adopt 
by-laws  that  shall  direct  and  control  the  directors,  who  are  but  the 
agents  of  the  corporation,  appointed  by  the  corporators. 

It  is  a  common-law  principle  that  if  an  act  is  to  be  done  by  an 
indefinite  body,  as  the  whole  body  of  the  corporators,  it  is  valid, 
if  directed  to  be  done  by  a  majority  of  those  present  at  a  legal 
meeting,  no  matter  how  small  a  portion  they  may  constitute 
of  the  whole  number  that  may  be  entitled  to  be  present,  imless 
it  is  otherwise,  provided  by  law."  But  this  is  not  the  doctrine 
where  a  definite  body,  as  a  board  of  directors,  is  authorized  to  act, 
which  we  have  already  fiiUy  considered  in  treating  of  directors.* 

>  Warner  v.  Mower,  11  Vt.  385.  See,  er,  88  Mo.  450 ;  St.  Mary's  Church,  7 

also,  Redf.  on  Rail.,  oh.  4,  §  4.  S.  &  R.  517 ;  Presbyterian   Con^.   v, 

«  See  poRt,  eh.  10.  Johns,  27  Miss.  517  ;  Gifford   t».  New 

'  Damon  v.   Granby,  2  Pick.    345  ;  Jersey  R.  Co.,  2  Stockt.171 ;  Spragae  ^. 

Commonwealth    t>.    Ipswich,    id.   70  ;  Illinois  River  R.  Co.,  19  111.  174  ;  East 

Williams  v.  Lunenburgh,   21  id.   75;  Tenn.  R.  Co.  «.  Gammon,  5  Sneed,507; 

Church  Case.  5  Rob.  649 ;  First  Parish  Horton  t).  Baptist  Church,  84  Vt.  316. 
V.  Stearns,  21  Pick.  148;  State  v.  Bind-        ^  See  ante,  ch.  6. 
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fl 

the  charter  or  by-laws  contain  some  specific  provision  upon  the 
sabject,  and  notice  to  the  absent  directors  will  be  presumed  unless 
the  contrary  appears.  .  ^ 

"  The  general  rule  upon  this  subject  is  that  the  act  of  a  majority 
of  public  officers  is  binding;  but  that  if  they  be  of  private  appoint- 
ment, all  must  act,  and  in  general  all  must  concur,  unless  there  is 
some  provision  to  accept  the  decision  of  a  majority.  In  this  respect 
railway  directors  certainly  come  under  the  former  head.  The 
proper  distinction  upon  the  subject  seems  to  be,  that  where  the 
matter  is  of  public  concern,  and  of  an  executive  or  ministerial 
character,  the  act  of  a  majority  of  the  board  will  suffice,  although 
the  others  are  not  consulted.  But  where  the  function  is  judicial, 
involving  the  determination  of  some  definite  question,  the  whole 
body  must  be  assembled  and  act  together.  If  the  matter  is  of 
public  concern,  the  decision  of  a  majority  will  bind,  but  in  private 
concerns,  as  arbitrations,  all  must  concur."  * 

Thus,  in  England,  where  a  quorum  consisted  of  three  directors, 
and  the  secretary  had  aflixed  the  seal  of  the  corporation  to  a  bond 
after  obtaining  the  written  authority  of  only  two  of  them  at  a 
private  interview  and  at  another  private  interview  the  verbal 
promise  of  another  to  sign  the  authority,  the  court  held  that  there 
should  be  at  least  a  combined  action.*  And  in  New  Hampshire, 
it  was  held  that  where  the  by-laws  of  a  private  corporation  con- 
fer upon  the  directors  power  to  act  in  behalf  of  the  corporation 
without  special  limitation  as  to  the  manner,  a  majority  may  act 
within  the  scope  of  the  authority  given  the  board,  and  bind  the 
corporation  either  where  there  is  a  consultation  of  all  together 
and  a  concurrence  of  a  majority,  or  where  there  is  a  regular  meet- 
ing at  which  all  might  be  present  and  a  majority  actually  meet 
and  act  by  a  majority  vote ;  that  the  act  of  a  majority  does  not 

>  1  Redf.  on  Bail.,  ch.  4,  §  28 ;  Dis-  Jacket    Mining    Go.  v.    Stevenson,  5 

patch  Line,  etc.,  v.  Bellamy  Man.  Co.,  12  Nev.  224. 

N.  H.  205,  where  a  doubt  is  expressed  *  D'Arcy  «.  Tamar,  etc.,  R.  Co., 
on  this  subject.  See,  also,  Edgerly  v.  L.  R.,  2  Ex.  158  ;  36  L.  J.  Ex.  37  ;  4  H. 
Kmerson,  3  Fost.  555 ;  Cammeyer  v,  &  C.  463.  But  see  Re  Bonellis  Tel.  Co., 
German  Churches,  2  Sandf.  Ch.  186 ;  Collie's  Claim,  L.  R.,  12  Eq.  246,  260. 
Com  Exchange  Bank  v.  Cumberland  See,  also,  Glover  v.  N'orthwoHtern  R. 
Coal  Co.,  1  Bosw.  436 ;  Dey  v,  Jersey  Co.,  5  Ex.  66  ;  19  L.  J.  Ex.  172. 
City,  4  C.  E.  Green,  412 ;  Sehumm  v.  All  acts  of  the  board  should  be  by 
Seymour,  9  id.  153  ;  Stoystown,  etc.,  T.  resolutions  of  the  board  while  sitting 
Co.  «.  Craver,  45  Pa.  St.  386 ;  Ross  v.  as  such  in  consultation.  Ross  v.  Crock- 
Crockett,   14  La.  Ann.  811;    Yellow  ett.  La.  Ann.  811. 
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pointed  by  the  directors,  or  some  person  duly  authorized  for  that 
purpose,  and  the  requisite  notice  given  to  each  director. 

The  notice  and  the  mode  of  serving  it,  is  usually  prescribed 
by  the  articles,  by-laws,  or  other  regulations  of  the  body  or  the 
board.  And,  like  meetings  of  the  corporate  body^  the  meetings 
of  the  governing  body  will  not  be  legal,  unless  the  requirem^t 
of  the  law  in  respect  to  notice  is  complied  with.^  And  it  has 
been  held  in  England,  that  if  an  advertisement  is  required,  as  a 
notice  to  the  members  of  the  board,  a  circular  will  not  be  suffi- 
cient.' 

Sec.   235.     Acts  at  an  inregular  meeting  may  be  valid.  —  It  must  not 

be  supposed,  however,  that  all  acts  and  proceedings  at  an  irregu- 
lar meeting  of  the  board  will,  under  all  circumstances,  be  consid- 
ered absolutely  void.  On  the  contrary,  where  the  interests  of 
third  parties  are  concerned,  they  have  been  held  valid. 

Thus,  in  a  recent  case,  Mr.  Justice  Miller,  on  this  question, 
expresses  himself  thus  :  "  The  rule  is  very  well  settled,  and  is 
supported  by  abundant  reasons,  that  where,  at  a  meeting  of  the 
board  of  directors  of  a  corporation,  formed  for  the  purposes  of 
pecuniary  profit,  an  act  is  ordered  to  be  done  without  objection, 
either  then  or  subsequently  made  to  the  regularity  of  the  meeting, 
by  any  director  or  stockholder,  and  the  act  thus  authorized  is 
afterward  performed,  its  legality  cannot  afterward  be  questioned 
in  a  suit  in  equity,  on  the  ground  of  irregularity." ' 

Sec.  236.  Oanthe  direoton  only  act  as  a  board  7  —  Much  contro- 
versy exists  as  to  whether  the  directors  may  act  as  directors  or 
agents  of  the  corporation,  except  as  a  board,  or  whether  they  can- 
not assent  to  matters  relating  to  the  corporation,  separately,  and 
not  at  a  regular  meeting,  in  the  capacity  of  a  board. 

Mr.  Eedfield,  on  this  subject,  observes :  "  The  decision  of  a 
majority  of  the  board  of  directors  is  usually  regarded  as  binding 
upon  the  company,  and  the  assembling  of  a  majority  will  be 
treated  as  a  legal  quorum  for  the  transaction  of  business,  unless 

.  Smyth  ^,  Darley,  2  H.  of  L.  789.  »  Samuel  «.  Holladay,  1  Woolw.  (C. 

«  Re  British  Sugar  Ref.  Co.,  8  K.  &    C.)  400 ;  With.  Am.  Corp.  Cae.  139. 
J.  408;  26  L.  J.  Ch.  369.  See,   also.    Bank    of    Alabama   v. 

Comegys,  12  Ala.   (N.  S.):772. 
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Sec.  238.  What  constitntM  a  qQomm. — ^What  number  shall  coDBti- 
tute  a  quorum  of  directors  for  the  transaction  of  business  is  fre- 
qnently  if  not  generally,  as  we  have  before  observed,  fixed  by 
the  articles  or  by-laws  of  the  association.  And,  where  it  was  pro- 
vided by  the  by-laws,  that  the  president  and  two  directors  should 
constitute  a  quorum,  it  was  held  that  a  majority  of  the  quorum 
could  bind  the  corporation ;  and  that  where  at  a  meeting  of  the 
president  and  two  directors,  the  directors  made  a  sale  of  lands  of 
the.  company  to  the  president,  it  was  not  invalid  for  the  want  of 
authority; 

The  supreme  court  of  Iowa,  after  citing  many  authorities  bear- 
ing upon  the  subject,  say  :  "  It  follows  then,  in  the  light  of  these 
authorities,  that  since  the  president  and  two  of  the  directors  con- 
stituted a  quorum,  it  was  competent  for  two,  being  a. majority  of 
that  quorum,  to  bind  the  corporation ;  and  if  two  were  able  to  act, 
even  as  against  the  opposing  vote  of  the  other,  they  could,  a 
fortiori^  act  without  his  concurrence.  Again,  the  ordinary  duties 
of  the  president  are  to  preside,  determine  questions  of  order,  give 
the  casting  vote  in  case  of  a  tie,  etc. ;  and  since  the  vote  of  the 
directors  was  unanimous,  there  was  no  occasion  or  opportunity 
for  the  president  to  cast  his  vote,  even  if  he  had  not  been  dis- 
qualified ;  and  the  contract  of  sale  was  made  by  just  as  many  di- 
rectors as  were  required  by  the  by-laws,  or  as  it  was  possible  to 
have  in  the  corporation  as  constituted."  * 

Sec-  239.  The  general  rule  is,  that  if  a  quorum,  which  is 
usually  a  majority  of  the  whole  number  of  directors,  are  present, 
a  majority  of  that  quorum  may  act.  But  this  would  perhaps  be 
the  rule  only  when  the  meeting  was  a  regular  one,  of  which  all 
the  members  would  be  required  to  take  notice,  or  if  a  special  one, 
where  all  have  been  duly  notified. 

And  where  the  directors  consisted  of  seven  persons,  and  only 
four  of  the  seven  were  duly  assembled,  and  the  meeting  was  not 
a  stated  one,  the  court  observed :  "  The  meeting  in  question  was 
not  a  stated  meeting,  nor  a  meeting  at  which  all  had  been  notified 

*  PeT  Cole,  .T.,  in  Baell  «.  Backing-  cox,  7  Cow.  402 ;  Rex «?.  Monday,  CJow- 

liam  Co.,  16  la.  284.   See,  also,  Sargent  per,  538  ;  Sawyer  v.  Methodist  Episco- 

«.  Webster,  18  Mete  497 ;  In  re  Inaur-  pal  Church,  18  Vt.  405. 
ance  Co.,  22  Wend.  597 ;  Ez  parte  Wil. 
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to  be  present.  Four  only  of  the  seven  directors  werepreseht, 
and  no  others  had  been  notified.  The  general  principles  applic- 
able to  joint  powers  are  well  settled.  When  individuals  or  cor- 
porations give  an  authority,  jointly,  to  two  or  iMore  persons,  in 
order  to  bind  the  principal,  all  must  act.  But  where  a  number 
of  persons  are  by  law  intrusted  with  a  power,  not  of  mere  private 
convenience,  but  in  some  respects  of  a  general  nature,  and  all  of 
them  are  regularly  assembled,  the  majority  will  conclude  the 
minority,  and  their  act  will  be  the  act  of  the  whole.  There  are, 
however,  many  cases  where  an  authority  is  granted  to  a  board,  or 
to  several  persons,  or  a  majority  of  them,  or  a  certain  limited 
number,  either  more  or  less  than  a  majority,  who  are  thereby 
constituted  a  quorum.  Thus,  in  the  usual  form  of  bank  charters, 
there  is  a  provision,  that  '  no  less  than  four  directors  shall  consti- 
tute a  board  for  the  transaction  of  business,'  etc.  The  effect  of 
this  clause  we  deem  the  same  as  a  provision,  that  the  directors,  or 
any  four  of  them,  shall  be  competent  to  transact  any  business  of 
the  bank.  Four  constitute  a  quorum,  and,  when  assembled,  pos- 
sess all  the  powers  of  the  entire  board."  * 

Sec.  240.  Where  three  assessors  were  appointed  under  an 
English  act  for  draining,  but  only  two  signed  the  appointment, 
but  the  other  was  present  at  all  their  meetings,  it  w^as  held  that 
the  concurrence  and  signatures  of  the  majority  were  suflScient. 

In  this  case.  Lord  Tenterden  observed :  "  Perhaps  it  may  not 
be  necessary  that  all  should  meet.  In  this  case  all  three  had  met. 
Where  it  is  granted  by  a  charter,  that  a  corporation  shall  have  so 
many  aldermen  and  so  many  capital  burgesses,  and  that  when 
one  of  the  latter  shall  die,  depart,  or  be  removed,  another  shall  be 
elected  in  his  place  by  the  '  mayor  and  aldermen,'  and  other  capital 
burgesses  then  surviving  or  remaining,  or  a  greater  part  of  them,' 
the  election  must  be  made  by  a  majority  of  the  full  numbers  of 
aldermen  and  of  capital  burgesses,  and  a  mere  minority  of  mem- 
bers of  both  bodies  who  happen  to  survive  is  not  sufficient."  * 

Sec.  241.  The  powers  of  directon.  —  It  may,  perhaps,  be  safely 
affirmed  as  the  settled  law,  that  if  the  authoritv  of  the  directors 

»  Per  Bell,  J.,  in  Edgerly  v.  Bmer-        «  Rex  v.  May,  4  B.  &  Ad.  843. 
8on,  3  Foflt.   555.     See,  also,  Cram  v. 
Bangor  Honse,  12  Me.  359. 
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to  manage  and  exercise  a  general  superintendence  and  control 
over  the  aflEairs  of  the  corporation  is  conferred  by  the  funda- 
mental law  of  its  constitution^  it  is  an  original  corporate  power  con- 
ferred on  a  definite  number,  and  a  majority  of  the  whole  number 
assembled  at  a  regular  meeting,  may  act  by  a  majority  vote  of 
those  present ;  and  that  where  the  by-laws  of  a  private  corpora- 
tion confer  upon  the  directors  the  power  to  act  for  it,  without 
special  limitation  as  to  the  manner,  a  majority  may  act,  within 
the  scope  of  the  authority  given  to  them,  and  bind  the  corpora- 
tion, either  in  case  there  is  a  consultation  ojE  all  together,  and  a 
concurrence  of  a  majority,  or  where  there  is  a  regular  meeting  at 
which  all  might  be  present,  and  a  majority  actually  meets  and 
acts  by  a  majority. 

Sec.  242.     The  mode  of  ezpreising  asMnt  by  the  directors.  —  But 

where,  by  the  fundamental  laws,  or  the  by-laws  of  a  corporation, 
the  directors  have  power  to  act  for  the  corporation,  without  limi- 
tation as  to  the  manner,  the  assent  of  such  directors  should,  usu- 
ally at  least,  be  expressed  by  a  vote  at  a  meeting  on  consultation 
of  such  directors,  and  the  corporation  be  bound  only  by  a  major- 
ity of  such  directors  thus  assembled;*  and  to  constitute  such 
meeting  a  lawful  one,  it  must  be  one  either  fixed  by  law  at  some 
definite  time  and  place,  or  one  lawfully  called,  and  .o1^  which  the 
directors  were  notified  and  a  majority  assembled ;  and  when  the 
act  purports  to  be  the  act  of  the  board  of  directors,  it  may  be 
presumed  to  be  the  act  of  the  majority,  until  the  contrary  is 
shown.* 

Sec.  243.  Corporate  meetingi  oaxmot  be  held  outside  the  state.— 
Some  controversy  has  existed  in  reference  to  right  of  the  corpo- 
rators to  hold  corporate  meetings  outside  the  state  where  the 
corporation  was  created.  We  have  already  alluded  to  the  fact 
that  a  corporation  has  a  legal  existence  for  most  purposes,  only  in 
the  state  where  constituted ;  and  strictly  corporate  acts  can  only 
be  performed  in  such  state,  though  by  the  comity  of  states  it  may 
sue  and  be  sued  on  contracts  or  for  torts  in  other  states ;  and  also, 
through  its  agents,  make  contracts  and  do  other  acts  within  the 
scope  of  its  powers,  like  natural  persons,  in  any  state. 

'  See  aTtts,  ch.*6.  *  Despatch    Line,  etc.,  «.    Bellamy 

Manuf.  Co.,  12  N.  H.  205. 
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But  a  distinction  has  been  drawn  in  respect  to  the  authority  to 
hold  meetings  outside  the  state,  between  strictly  corporate  meet- 
ings, and  meetings  of  the  directors ;  and  this  distinction  seems  to 
be  supported  by  at  least  a  preponderance  of  authorities.  The 
question  of  the  right  of  a  corporation  to  hold  strictly  corporate 
meetings  outside  the"  state  where  they  are  ci:eated,  was  recently 
presented  to  the  supreme  court  of  Maine.  The  facts  were  as  fol- 
lows :  A  meeting  of  the  corporators  was  called  to  organize  under 
its  charter  in  the  city  of  New  York,  at  which  meeting  the  charter 
was  accepted  and  its  officers  elected  ;  and  the  question  presented 
was,  whether  the  acts  of  the  corporators  were  lawful.  The  court 
say:  "If  the  directors  of  the  corporation  legally  chosen  might 
transact  business  as  such  by  a  vote  of  the  board,  at  a  meeting 
held  in  another  state,  and  might  authorize  persons  to  execute  a 
conveyance  of  real  estate,  yet  it  would  be  necessary  to  show  that 
such  persons  were  legally  chosen  directors,  before  any  conveyance 
made  by  their  direction  would  be  considered  as  legally  made. 
AU  votes  and  proceedings  of  persons  professing  to  act  in  the 
capacity  of  corporators,  when  assembled^  without  the  bounds  of 
the  sovereignty  granting  the  charter,  are  wholly  void.  The 
directors  of  a  corporation  are  not  a  corporate  body  when  acting 
as  a  board,  but  a  board  of  officers  or  agents,  and  they  may  exer- 
cise their  powers  as  agents  beyond  the  bounds  where  the  corpora- 
tion exists.  Whether  the  statute  provisions  of  this  state  and 
the  intention  of  the  legislative  power,  or  the  general  rule  of 
law  respecting  corporations  be  examined,  the  conclusion  must  be 
the  same :  that  this  corporation  could  hold  no  meeting  for  the 
election  of  its  officers,  or  for  the  regulation  of  its  affairs  without 
the  limits  of  this  state,  and  all  such  meetings  and  proceedings 
were  without  right  or  authority,  and  wholly  void." ' 

The  corporation  can  generally  do  no  acts  either  within  or  with- 
out the  state,  except  such  as  are  expressly  authorized  by  the  or- 
ganic law  of  its  being,  or  to  be  fairly  inferred  from  the  powers 

>  PerSHEPLEY.J.,  inMiUer©.  Ewer,  34  N.  Y.   208;  Smith  v.   Alvord,"  63 

27  Me.  517.  Barb.  415  ;  New   York  Floating   Der- 

See,    also,    Freeman    v.    Machlas  rick  CJo.  ij.  New  Jersey  Oil  Co..  8  Duer, 

Water  Power,  etc.,   Co.,  38  Me.  343  ;  648  ;  Stoney  v.  American  Life  Ins.  Co.. 

Aspinwall  v.  Ohio,  etc.,    R.    Co.,    20  11  Paige,  685 ;  Bard  u.  Poole,  12  N.  Y. 

Ind.  497;    Ormsby  v.   Vermont  Cop-  495;    Wood    Hydraulic,    etc.,    Co.  «. 

per  Mining  Co.,  56  N.  Y.  623 ;  Merrick  King,  46  Qa.  34. 
V,    Brainard,    38    Barb.    574;    S.    C, 
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granted,  and  the  acts  must  be  done  in  the  manner  and  by  the  offi- 
cers or  agents  indicated  in  such  law.  And  if  the  organic  law 
do^  not  grant  the  authority  either  expressly  or  by  implication,  to 
hold  corporate  meetings  without  the  limits  of  the  sovereignty 
creating  it,  it  follows,  that  they  could  not  thus  lawfully  meet,  and 
any  acts  or  contracts,  attempted  to  be  executed  while  thus  met, 
would  be  ultra  vires  and  absolutely  void.* 

Seo.    244.      SJreoton  may  hold  meeUngi  out  of  tho  state.  —  In    the 

absence  of  statutory  provisions,  or  conditions  in  the  organic  law  of 
eorporations,  the  almost  imiform  current  of  authority  is,  that  the 
directors  of  corporations  may  hold  meetings  of  the  board  outside 
the  limits  of  the  state  where  it  was  constituted.* 

The  directors  of  a  corporation  are  not  the  corporation  itself, 
and  if  they  meet  without  the  state  of  their  creation,  their  pro- 
ceedings will,  be  valid,  for  in  this  respect  they  are  like  the  agents 
of  a  natural  person.' 

1  Bank  of  Aogasta  v.  Earle,  18  Pet.  tion  gave  it  authoritj  to  make  such  con- 

587.   See,  also,  Hilles  v.  Parrisb,  1  Mo-  tracts  through  such  agents.    Yet,  as 

Carter,  380.  in  the  case  of  natural  persons,  it  is  not 

It  has  been  held  in  New  York  that  necessary  that  it  should  actually  exist 

the  statute,  relative  to  the  observance  in  the  sovereignty  in  which  the  con- 

of  Sunday,  does  not  apply  to  the  pro-  tract  is  made.    It  is  sufficient  that  its 

ceedings  of  business  meetings  of  cor-  existence  as  an  artificial  person,  in  the 

porate  benevolent  societies    held  on  state  of  its  creation,  is  acknowledged 

that  day  ;  and  that  such  society  meet-  and  recognized  by  the  law  of  the  na- 

ings  are  not  on  that  account  illegal,  tion   where  the  dealing  takes  place, 

People  V.  Young  Men's,  etc.,  Soc,  65  and  that  it  is  permitted  by  the  laws  of 

Barb.  357.  the  place  to  exercise  there  the  powers 

'Bank  of  Augusta  «.  Earle,  18  Pet.  with  which    it    is  endowed.      Every 

587.  power,  however,  of  the  description  of 

They  are  generally  considered  the  which  we  are  speaking,  which  a  cor- 

agents  of  the  corporation.     "  Natural  poration  exercises  in   another  state, 

persons,  through  the  intervention  of  depends  for  its  validity  upon  the  laws 

agents,  are   continually  making  con-  of  the  sovereignty  in  which  it  is  exer- 

tracts  in  countries  in  which  they  do  cised,  and  a  corporation  can  make  no 

not  reside,  and  where  they  are  not  per-  vested  contract  without  their  sanction, 

sonally  present  when  the  contract  is  express  or  implied."  Id. 

made,  and  nobody  has  ever  doubted  'Ohio, etc.,  R.  Co.  v.  McPherson,  85 

the  validity  of  these  agreements.  And  Mo.  13. 

wliat  greater  objection  can  there  be  to  Although  another  state  cannot  create 

the  capacity  of  an  artificial  person  by  a  corporat;ion  in  New  York,  yet,  it  is 

its  agents,  to  make  a  contract  within  no  objection  to  the  corporate  acts  of  a 

the  scope  of  its  limited  powers,  in  a  foreign  corporation,  done  in  New  York, 

sovereignty  in  which  it  does  not  reside,  that  they  are  authorized  by  a  board  of 

provid^  such  contracts  are  permitted  directors  held  in  the  latter  state,  when 

to  be  made  by  them  by  the  laws  of  the  acts  so  done  are  not  repugnant  to 

the  place  ?    The  corporation  must,  no  the  laws  of  the  state.    Smith  v.  Alvord, 

doubt,  show  that  the  law  of  its  crea-  68  Barb.  415. 
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Thus,  where  the  directors  of  a  corporation,  created  in  Vermont, 
held  a  meeting  in  Massachusetts,  and  authorized  the  execution  of 
a  mortgage  by  an  agent,  and  its  validity  was  in  question,  the' 
supreme  court  of  Vermont  said  :  "  The  conferring  of  authority 
by  the  directors  of  a  corporation  upon  an  agent  to  execute  a  deed 
is  not  a  corporate  act.  The  directors  act  in  such  a  case  not  as  a 
corporation,  but  as  the  agents  of  and  in  behalf  of  the  corporation. 

And  this  authority  may  be  conferred  by  a  vote  passed  at  a 
meeting  of  the  directors  without  the  state  where  the  corporation  . 
was  created  and  exists.  *  *  *  'We  have  no  occasion  now  to 
discuss  or  decide  whether  a  corporation  created  in  one  state  can 
legally  hold  a  corporate  meeting  and  pass  corporate  votes  in 
another.  There  certainly  seems  to  be  strong  reasons  for  holding 
that  they  cannot  act  in  a  strictly  corporate  capacity  t^here  they  have 
no  legal  existence.  But  we  do  not  regard  this  conferring  author- 
ity by  the  directors  upon  an  agent,  to  execute  a  deed,  as  being  a 
corporate  act,  any  more  than  any  and  every  other  act  or  contract 
they  do  or  make  on  behalf  of  the  corporation.  It  is  a  mere  ques- 
tion of  authority  in  the  directors,  and  not  one  of  corporate  power ; 
and  when  it  is  established  that  the  power  is  vested  in  the  direct- 
tors,  it  cannot,  with  any  more  propriety,  be  said  that  they  are 
performing  a  corporate  act  in  conferring  it,  than  in  every  other 
matter  where  they  bind  the  company  by  their  official  agency  as 
directors.  They  act,  in  neither  case,  as  the  corporation,  but  as 
the  agents  of  and  in  behalf  of  the  corporation."  ' 

A  contract  with  a  corporation  cannot  be  void  because  executed 
out  of  the  state  of  its  creation,  for,  although  it  seems  well  set- 
tled that  a  corporation  cannot  as  such  and  in-  its  corporate  capacity 
hold  meetings  or  transact  business  out  of  the  sovereignty  of  its 
creation,  or  migrate  to  another  sovereignty,  and  retain  its  legal 
existence  as  such,  this  does  not  prevent  its  directors  or  other 
agents  from  doing  business  within  another  sovereignty,  for  by  the 
comity  between  states  and  nations  they  may  sue  and  be  sued,  and 
may  contract  and  be  contracted  with,  through  their  agents,  the 
same  as  natual  persons. 

"The  mere  place,"  observes   the  supreme  court  of  Indiana^ 

^Arms  V,  Conant,  36  Vt.  744  See,  also,  Galveeton  B.  Co.  v,  Gowdrey,  II 
WaU.  476. 
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^'  where  the  active  agents  of  a  corporation  enter  into  a  contract, 
must  in  general  be  immaterial.  The  important  question  arising 
mnst  be  one  of  power,  not  of  place.  The  exercise  of  power  has  rela- 
tion to  the  place  of  their  legal  establishment,  where  the  contract 
may  be  subsequently  acted  under.  The  meetings  of  directors  of 
a  business  corporation  are  not  analogous  to  the  sessions  of  a  judi- 
cial tribunal.  The  corporation  is  organized  by  the  election  of  di- 
rectors, but  the  mere  organization  of  directors  into  a  formal  meet- 
ing  for  business  afterward  is  quite  a  different  thing.  States  can- 
not migrate,  but  by  their  agents  they  are  daily  making  contracts 
without  their  territorial  boundaries."  ' 

Sec.    245.     Jurisdiction  in  equity  to  restrain  by  injunction.  —  It  is 

now  a  generally  received  doctrine  that  courts  of  equity  have 
jurisdiction  to  enjoin  corporate  elections.  The  exercise  of  this 
power  and  the  law  upon  this  subject  is,  however,  of  modern  ori- 
gin. But,  as  we  have  already  observed,  the  law  relating  to 
private  corporations  has  been  the  growth  largely  of  the  present 
century,  and  due  mainly  to  the  rapid  increase  and  vast  importance 
of  the  various  enterprises  which  have  called  them  into  existence. 
Courts  of  equity,  in  the  exercise  of  their  legitimate  functions, 
have  adapted  their  remedies  to  meet  the  requirements  occasioned 
by  the  growth  of  various  business  interests  and  the  complications 
of  modem  enterprises ;  and  in  modern  times,  in  the  exercise  of 
its  powers,  it  has  assumed  to  control  the  elections  of  private  cor- 
porations where  the  principles  of  equity  seemed  to  require  it. 
This  power  of  the  courts  of  equity  jurisdiction  has  been  recog- 
nized in  tliis  country,'  and  a  succession  of  decisions  have  firmly 
established  this  jurisdiction  of  the  courts." 

*  Wright  t>.  Sunday,  11  Ind.  404.  by  an  injanction  operating  upon  the 

'  Haight  V,  Day,   1  Johns.    Ch.  18  commiHsioners,  restraining  them  from 

(1814).  acting  as  inspectors  of  ttie   election. 

'Walker  v.  Devereaux,  4  Paige,  229  And  in  a  case  of  imperious  necessity, 

(1833);  Campbell  v.  Poultney,  6  G.  &  where  the  complainant  did  not  know 

J.  94  (1834);  Uilles  v.  Parish,  1   Mc-  and  could  not  ascertain  the  names  of 

Cart.  880  (1862);  Webb  u.  Ridgely.38  the  other  stockholders,  I  might  con- 

Md.  364  (1672) ;  Brown  v.  Pacific  Mail  sider  it  my  duty  to  prevent  a  great  and 

Steamship  Co.,  5  Blatchf.  (C.  C.)  525  irreparable  injury   to  him,   although 

(1S67).  the  effect  of  that  interference  might 

In  the  case  of  Walker  «.  Derereaux,  be  to  destroy  the  charter  of  the  corpo- 

above  cited.  Chancellor   Walworth  ration.     But  in  the  exercise  of  such  a 

observes :  "'  This  court  unquestionably  power  the  court  should  require  ample 

has  the  power  to  prevent  this  election  security  from  the  complainant  to  pay 
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Although  the  right  to  restrain  the  holding  of  -corporate  meet- 
ings seems  to  be  fully  recognized  in  the  cases  cited  in  the  notes, 
the  exercise  of  this  restraining  power  has  been  usually  exercised 
to  restrain  parties  from  casting  illegal  votes  at  such  elections. 

But,  in  Wisconsin,  in  a  case  where  a  complaint  was  filed  by 
a  minority  of  the  directors  of  a  railroad  company  against  the  ma- 
jority and  one  Jones,  a  stockholder,  charging  the  directors  with 
having  fraudulently  conspired  to  obtain  absolute  control  of  the 
aflEairs  of  the  company ;  with  having  fraudulently  caused  capital 
stock  to  be  issued  to  a  large  amount,  for  the  purpose  of  using  the 
vote  upon  such  stock  for  furthering  their  fraudulent  purposes  at 
the  election ;  with  having  caused,  by  resolution,  the  subscription 
book  of  the  company  to  be  closed  until  after  the  election,  in  order 
to  prevent  l>ona  fide  subscriptions  to  the  stock,  which  might 
change  the  result  of  the  election ;  that  such  stockholder,  Jo'nes, 
intended  to  vote  on  stock  which  he  had  fraudulently  received 
from  the  company,  under  an  ageement  with  it  to  convey  to  it 
certain  lands,  to  a  portion  of  which  he  was  unable  to  give  a  good 
title ;  and  that  the  corporation  was  entitled  to  a  return  of  such 
shares,  in  proportion  as  such  defendant  failed  to  furnish  the  title 
to  such  lands.  A  preliminary  injunction  which  was  granted  was 
dissolved  by  the  court  below,  and  an  appeal  was  taken  to  the 
supreme  court  of  that  state,  where  the  jurisdiction  of  the  court  in 
the  matter  was  not  questioned,  but  the  judgment  of  the  court  below 
was  sustained  on  other  grounds.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Cole,  who  observes:  "Now,  upon 
general  principles,  it  Would  seem  improper  and  most  mischievous 
to  grant  an  injunction  upon  the  complaint  of  a  minority  of  the 
board  of  directors  to  restrain  a  stockholder  from  voting  upon  an 
alleged  excess  of  stock  held  by  him,  before  the  company  had 
taken  any  steps  to  cancel  the  stock  or  declare  it  void.     We  have 

aU  damages  other  personB  might  bus-  fendant  who  had  had  an  opportanity 

tain  by  the  granting  of  the  in  junction,  to   deny  the  aUegation  if    it  is   un- 

if  it  should  1^  subsequently  ascertained  founded,  but  it  is  not  sufficient  to  ius- 

that  it  was  not  warranted  by  the  real  tify  the  court  in  destroying  or  injure 

facts  of  the  case.    The  oath  of  the  ing  the  rights  of  others  who  have  not 

complainant  that  he  is  informed  and  had  an  opportunity  of  being  heard  by 

believes  the  existence  of  a  fact,  may  themselves,  or  by  those  who  are  under 

be  sufficient  ground  to  authorize  the  a   legal  obligation  to    protect    their 

issuing  of  an  injunction  against  a  de-  rights." 
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not  been  referred  tp  any  case  where  an  interposition  of  the  court 
by  injunction  has  been  exercised  for  such  purpose,  and  after  some 
research  we  have  been  able  to  find  none.  But  from  the  allega- 
tions of  this  complaint,  it  is  not  easy  to  perceive  how  it  would 
produce  irreparable  and  permanent  injury  to  the  company,  as 
plaintifb,  even  if  Jones  should  vote  upon  this  alleged  excess  of 
stock.  The  complaint  fails  to  show  that  imminent  danger  to  tlie 
property  of  the  plaintiffs  is  threatened  by  the  contemplated  acts, 
nor  does  it  present  any  other  sufficient  ground  or  reason  for  arrest- 
ing or  restraining  him  from  voting  upon  this  stock."  * 

*  Reed  «.  Jones,  6  Wis.  680  (1857).    See,  also,  post,  as  to  injunction,  g  408. 


u 
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CHAPTER    IX. 

COBPORATE  CONTRACTS. 

Sec.  246.  The  power  to  contract-,  a  corporate  incident ;  conBtmction  of  the 
power. 

Sec.  247.    Mode  of  exercising  the  power. 

Sec.  248.    Incidental  powers  of  a  corporation. 

Sec.  249.    Cases  illustrating  the  subject. 

Sec.  250.    Contracts  relating  to  bailments. 

Sec.  251.  What  woujd  and  what  would  not  be  within  the  scope  of  an  agent's 
authority,  in  cases  of  bailments.  ' 

Sec.  252.    Place  of  contracting  by  the  corporation. 

Sec.  254.    Place  of  contracting  by  directors. 

Sec.  255.    Corporate  bills  and  notes ;  negotiable  quality  of  corporate  bonds. 

Sec.  256.    Coupons  ;  their  incidents  and  qualities. 

Sec.  257.    Ultra  vires  ;  doctrine  of. 

Sec.  258.     Different  senses  in  which  the  term  is  used. 

Sec.  259.  Are  all  contracts  void,  entered  into  by  corporations,  beyond  the 
powers  conferred  upon  them  ? 

Sec.  263.  Distinction  between  executed  and  unexecuted  contracts,  in  rela- 
tion to  ultra  vires. 

Sec.  265.     When  neither  party  can  avoid  a  contract,  although  ultra  vires. 

Sec.  267.    Form  of  the  action,  in  case  of  ultra  vires  contracts. 

Sec.  269.     The  doctrine  of  ultra  vires  applied  to  agents. 

Sec.  270.     The  doctrine  of  ultra  vires,  in  cases  of  negotiable  instruments. 

Sec.  271.    Necessary  or  implied  powers,  not  ultra  vires. 

Sec.  273.    Conclusion  as  to  ultra  vires  contracts. 

• 

Sec.   246.     The  power  to  oontract,  a  corporate  inoldent;  constractioii 

of  the  power.  —  We  have  noticed  that  it  was  one  of  the  incidental 
powers  of  a  corporation  at  common  law  to  make  contracts  the 
same  as  natural  persons,  being  limited  in  this  respect  only  by  the 
general  laws,  or  its  fundamental  laws,  or  the  provisions  of  the 
constating  instriunents.*    This  right  embraces  also  all  matters  that 

m 

*  Barry  v.  Merchants'  Exch.  Co.,  1  the  same  as  an  individual.    *    *    ♦ 

Sandf .  Ch.  280 ;  Brady  v.  Mayor,  etc.,  And  every  such  corporation  has  power 

1  Barb.  584.     In  Barry  v.  Merchants'  to  make  all  contracts  which  are  neces- 

Exch.  Co.,  9upra,  Sanford,  V.  C,  ob-  sary  and   usual,  in  the  coarse  of  the 

serves :  "  Every  corporation,  as  such,  business  it  transacts,  as  a  means  to 

has  the  capacity  to  take  and  grant  enable  it  to  effect  such  object,  unless 

property,  and  to  contract  obligations  expressly  prohibited  by  law." 
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are  not  only  within  the  express  provisions  of  these  laws  and 
instroments,  but  also  the  right  to  contract,  in  reference  to  all 
matters  and  to  any  extent  that  comes  within  the  scope  of  the 
authority,  as  conferred  by  such  laws  and  instruments,  on  a  fair 
construction  of  the  same,  they  being  interpreted  in  view  of  the 
objects  and  purposes  of  its  creation. 

"  The  power  to  make  contracts,"  observes  Mr.  Dillon,  "  and 
to  sue  and  be  sued  thereon,  is  usually  conferred  in  general  terms 
in  the  incorporating  act.  But  where  the  power  is  conferred  in 
this  manner  it  is  not  to  be  construed  as  authorizing  the  making  of 
contracts  of  all  descriptions,  but  only  such  as  are  necessary  and 
usual,  and  fit  and  proper  to  enable  the  corporation  to  secure  or  cany 
into  effect  the  purposes  for  which  it  was  created,  and  the  extent 
of  the  power  will  depend  upon  the  other  provisions  of  tlie  charter 
defining  matters  in  respect  to  which  the  corporation  is  authorized 
to  act.  To  the  extent  necessary  to  execute  the  special  powers  and 
functions  with  which  it  is  endowed  by  its  charter,  there  is  indeed 
an  implied  incidental  authority  to  contract  obligations  and  sue  and 
be  sued  in  the  corporate  name."  ' 

Sbc.  247.  Mode  of  exercising  the  power. — The  wiU  or  assent  of 
the  corporation  can  be  expressed  only  by  the  voice  of  the  major- 
ity, or  in  case  of  joint-stock  corporations,  by  the  will  of  those  hold- 
ing a  majority  of  the  shares  of  the  capital  stock.  We  have  also 
noticed,  that  the  power  of  the  corporate  body  in  this  respect,  and 
generally,  for  the  control  and  management  of  the  corporate  busi- 
ng is  vested  in  a  board  of  directors,  and  that  where  such  is  the 
case,  the  majority,  or  a  quorum  of  them,  may  express  the  corporate 
will  or  assent  in  the  same  manner  as  where  the  authority  rests 
with  the  body  of  the  corporators.  In  this  way  contracts  on  the 
part  of  the  corporation  may  be  either  directly  assented  to,  or 
authority  expressly  conferred  upon  agents  for  this  purpose.  And 
this  authority  thus  conferred  may  be  evidenced  by  an  instnmient 

'  Dill,  on  Man.  Corp.^  871.  See,  also,  leans,  12  La.  Ann.  496  ;  Galena  v.  Com- 

IKydon  Ck)rp.  69  ;  2  Kent's  Com.  224;  mon wealth,  48  III.  423;  Straus  v.  Ins. 

Ang.  &  Ames  on  Corp.,  §§  110, 271 ;  Co.,    5    Ohio    St.     59 :     Bateman    t?. 

Chaffee  c.  Granger,  6  Mich.  51  ;  Doug-  Mayor,  etc.,  3  H.  &  N.  322 ;  Rome  tJ. 

1m   v.    Virginia    City,    5    Nev.   147 ;  Cabot,  28  Ga.  50 ;  Hale  «.  Houghton,  8 

Goodrich  V.   Detroit,    12  Mich.    279;  Mich.  458;  Miller  v.  Milwaukee,  14 

Bank  of    Columbia    tj.    Patterson,  7  Wis.  642. 
Cranch,  299;    Seibrecht   v.  New  Or- 
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in  writing  signed  by  the  president  and  secretary  and  authenticated 
with  the  common  seal  annexed  or  stamped  upon  the  instrument 

But  this  is  not  usually  essential.  It  is  sufficient  in  order  to 
bind  the  corporation  to  show  that  the  corporate  assent  is  given, 
and  this  may  be  given  as  above  stated.  The  formal  execution  of 
an  instrument  by  the  president  and  secretary  as  such  officers  on 
behalf  of  the  corporation  and  authenticated  by  the  common  seal, 
may  be  convenient  and  desirable  as  evidence,  but  it  is  not  usually 
essential.* 

Contracts  are  executed  for  the  corporation  by  some  authorized 
agent.  The  requirements  of  the  law  to  constitute  a  valid  con- 
tract in  respect  to  the  form  and  mode  of  its  execution,  applicable 
in  case  natural  persons  are  the  contracting  parties,  are  usually 
equally  applicable  to  corporations.  If  a  verbal  contract,  relating 
to  the  same  subject,  would  be  good  between  private  persons,  it 
would  be  good  between  corporations,  or  between  them  and  pri- 
vate persons  or  copartnerships.  If,  under  the  same  circumstances, 
the  contract  should  be  in  writing,  it  would  be  necessary  in  case  a 
corporation  was  a  party.  If  it  should  be  under  seal,  if  natural 
persons  only  were  parties  to  it,  under  like  circumstances  it  should 
be  under  seal  where  a  corporation  is  a  party.  But  if  the  mode 
of  the  execution  of  contracts  is  prescribed  by  the  statute  or  the 
fundamental  law  of  the  institution,  that  mode  should  be  followed. 

On  this  subject,  Marshall,  C.  J.,  observes :  "The  act  of  incor- 
poration is  to  them  an  enabling  act ;  it  gives  them  all  the  power 
they  posses^ ;  it  enables  them  to  contract,  and  when  it  prescribes 
to  them  a  mode  of  contracting,  they  must  observe  that  mode,  or 

\  See  ante,  §  226 ;  post,  ch.  10 ;  Din.  on  old  technical  rule  has  been  condemned 

Man.  Corp.,  §  874 ;  Fanning  i;.  Ore-  as  impolitic  and  essentially  discarded, 

goire,  16  How.  624 ;  ^hhy  v.  Billups,  Indeed  it  seems  to  result  from  the  veiy 

35  Miss.  618  ;  Alton  v.  Mulledy,  21  111.  structure  of  these  artificial  beings  that 

76;  Western,  etc.,  Society  v.  Philadel-  inasmuch  as  there' are    two  general 

phia,  81  Pa.  St.  175 ;  Clark  v.  Washinfi;-  modes    in  which    they  may   express 

ton,  12  Wheat.  40 ;  Hamilton  v.  Rail-  their  assent,    there  are    two  general 

road  Co.,  9  Ind.  359 ;   Ross  v.  Madison,  modes  in  which  they  expressly  con- 

1  id.  281 ;  Story  on  Agency,  §  52.  tract,  first  by  vote  and  secondly  by 

"  In  our  own  country  where  private  their  duly  authorized  agents.''  Ang. 
corporations  for  literary,  religious  and  &  Am.  on  Corp.>  §  228.  And  this  was 
commercial  purposes  have  been  multi-  the  doctrine  of  the  civil  law.  Avliffe's 
plied  beyond  any  former  example,  their  Civ.  L.  Sup.  12, 1,  22.  See,  also.  Fleck- 
facility  in  acting  and  contracting  is  in-  ner  v.  U.  S.  Bank, 8  Wheat.  357 ;  Union 
volved  with  public  pros|>erity  itself ;  Springs  Co.  v.  Jenkins,  1  Caines,  381. 
and  after  mature  consideration,  the 
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the  instmment  no  more  creates  a  contract  than  if  the  body  had 
never  been  incorporated."  * 

Where  the  acts  incorporating  an  insurance  company  provided 
that  all  policies  and  other  instruments  to  bind  the  company  mast 
be  signed  by  the  president  or  some  other  officer,  it  was  held  that  a 
contract  to  cancel  a  policy  should  be  signed  by  the  president  or 
other  of  its  officers. '  But  where  the  charter  of  a  bank  provided 
that  all  contracts  on  behalf  of  the  bank  should  be  signed  by  the 
president  and  countersigned  by  the  cashier,  and  that  the  funds  of 
the  bank  should  not  be  liable  on  any  contract  or  engagement, 
unless  so  signed,  it  was  held  that  the  provision  did  not  cover  con- 
tracts implied  in  law ;  and  that  a  recovery  might  be  had  against 
the  bank,  for  money  advanced  upon  a  check,  signed  by  the  cashier, 
only,  but  made  in  the  usual  course  of  its  business. '  So,*it  has 
been  held,  that  a  bank,  authorized  by  its  charter  to  contract 
in  a  particular  way,  may  nevertheless  be  liable  on  instruments 
executed  in  a  diflEerent  mode,  where  such  a  course  has  been  com- 
monly pursued  by  the  bank,  such  provisions  being  considered 
merely  directory.  * 

We  shall  hereafter  consider  the  liability  of  corporations  in  cases 
of  contracts  ultra  vires,  where  they  have  been  executed^^  and  they 
have  received  the  consideration  or  the  fruits  of  such  a  contract.* 

Sec  248.  Inddental  powers  of  a  corporation.  —  It  is  a  familiar  doc- 
trine that  corporations  possess  not  only  such  powers  as  may  be 
expressly  conferred,  but  also  such  as  are  to  be  reasonably  inferred 
from  those  expressly  granted,  and  necessarily  required  in  the  pros- 
ecution of  the  objects  and  purposes  of  the  corporation.*  These 
incidental  powers  are  such  as  are  necessary  for  the  purpose  of  car- 

*  Head  v.   Insurance    Company,    2  *  Bulkley  v.  Derby  Fishing  Company, 

Oranch,  127 ;  Fanning  v.  Qregoire,  16  2  Conn.  254. 

How.  524 ;  White  v.  Xew  Orleans,  15  See  f urtlier  as  to  matters  in  char- 
La.  Ann.  667 ;  Dey  v.  Jersey  C'ity,  19  ters,  which  are  treated  as  merely 
N.  J.  Eq.  412 ;  Baltimore  v.  Reynolds,  directory,  Mott  v.  U.S.  Trust  Com- 
20Md.  1;  Matthews  tj.  Skinker,  62  Mo.  pany,  19  Barb.  568;  Union  Ins.  Co. 
329.  V.  Kevser.  32  N.  H.  313. 

« Id.  See,  also,  Davis  v.  North  River  *  See  post,  §§257, 263. 

Ins.  Co.,  1  Cow.  462  ;  Hill  v.  Manches-  «  Morris  R.  Co.  v.  Newark,  2  Stockt. 

ter  Water  Works  Co.,  2  Hen.    &  M.  Ch.     S52 ;     Dartraoutl^     College     v. 

373  ;  5  B.  &  Ad.  866;  SaflTord  «.  Wyco-  Woodward.  4    Wheat.  686 ;  Beach  v. 

koff,4Hill.  446.  The    Fulton    Bank,     8    Wend.    583; 

'  Mechanics'  Bank  v.  Bank  of    Co-  Green's  Brice's  Ultra  Vires,  28  et  9eq. 
lanibia,6  Wheat.  826. 
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rying  into  eflEect  the  powers  expressly  granted.*  But  the  powers 
claimed  as  incidental  must  be  such  as  are  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  power  granted,  and 
not  merely  such  as  have  slight  or  remote  relation*  to  it.'  Kor  is 
the  power  or  grant  to  be  construed  to  carry  as  incident  any  au- 
thority .to  agents,  not  possessed  by  the  principal,  nor  usually  ap- 
purtenant to  the  business,  or  "of  a  similar  character.' 

It  is  also  a  rule  of  construction  of  corporate  statutes  and  con- 
stating instruments,  that  they  must  be  construed  strictly,  and  most 
strongly  against  the  grantee  and  in  favor  of  the  public.  And 
this  will  be  deternined  from  the  language  of  such  statutes  and 
instruments,  "and  not  from  some  possible  intentions  of  their 
framers."  *  But  the  language  must  be  reasonably  construed  to 
carry  out  the  general  purposes  of  the  legislature,  and  of  the  ftramers 
of  the  instruments.* 

^  Bank  of  Augusta  t>.  Earle,  13  Pet.  Davis, 48  id.  137 ;  In  re  New  York,etCw, 

519  ;  Dartmouth  CoUegetJ.  Woodward,  R.  Co.   v.  Kip,  46  id.  546;   Black  «. 

4   Wheat.  636;  Trustees  v.   Peaslee,  United  Cos.,  7  0.  E.   Green,   130;  S. 

15  N.  H.  330;  Downing  v.  Mt.  Wash-  C,  9  id.  455;  Bradley  v.  New  York, 

ington   R.  Co.,  40  id.   231;  People  v.  etc.,  R.  Co..  21   Conn.  294;    Mohawk 

Utica  Ins.  Co.,  15  Johns.  357 ;  Le  Cou-  Bridge  Co.  f>.  Utica,   etc.,    R.   Co..  6 

teulx  V.  City  of  Buffalo,    33    N.   Y.  Paige,  554 ;  C.  &  A.  R.  Co.  «.  Briggs, 

333 ;  Railroad  v.  Seeley,  45  Mo.  220 ;  2   Zabr.   623 ;  Townsend  «.   Bown,  4 

VandalU.  S.  S.  F.,  etc.,  Co..40Cal.83;  id.   80;    Wright  ©.  Carter,    3  Dutch. 

Shawmut  Bank  «.  Plattsburgh,   etc.,  76;  Bridge  Prop.  «.  Hoboken,  etc.,  Co., 

R.  Co.,  31  Vt.  491 ;  Mobile,  etc.,  R.  Co.  2  Beas.  81 ;  S.  C,  1  Wall.  116  ;  Bards- 

«.  Franks,  41  Miss.  494.  town,  etc,  R.  9).  Metcalfe,  4  Mete.  (Ky.) 

»  Hood  V.  New  York   etc.,  R.  Co.,  22  199;  Bank  t>.  Commonwealth,  19   Pa. 

Conn.  1;  Curtis  ©.'Leavitt,   15  N.  Y.  St.    144;  Penn.,   etc.,R.   Co.   «.  Canal 

157  ;  Buffett  v.  Troy,  etc.,  R.  Co.,  40  N.  Coms.,  21  id.  9 ;  Commissioners  v.  Erie, 

Y.  176.  etc.,  R.  Co.,  27  id.  339. 

'  Beaty  v.  Knowler,.4  Pet.  152.    See,        A  banking  institution,  created  in  one 

also,  Colman  v.  Eastern,  etc.,  R.  Co.,  10  state,  may  through  its  agents  deal  in 

Beav.  1 ;  Salomons  v,  Laln^,  12  id.  339 ;,  exchange  in  another,   provided  there 

Eastern,  etc.,  R.  Co.  v.  Eastern,  11  C'  is  nothing  in  the  charter  to  restrict 

B.   775 ;   Shrewsbury,  etc.,  R.  Co.  v.  such  action   within   the  state    where 

London,  etc.,  R.  Co.,  22  L.  J.  Ch.  682 ;  created.     This  right  is  among  its  inci- 

Qreen's  Brice's  Ultra  Vires,  66  et  seq.  dental  powers.    In  Bank  of  Augusts 

and  notes.  tJ.  Earle,  supra.  Chief  Justice  Taxey, 

*  Green's  Brice's  Ultra  Vires,  63,  and  observed  : 
note  ;  Cooley's  Const.  Lim.  394.  "  It  may  be  safely  assumed  that  a 

^Charles  River  Bridge  i;.  Warren  corporation  can  make  no  contracts,  and 

Bridge,  11  Pet.  420 ;  Providence  Bank  do  no  acts  either  within  or  without  the 

V.  Billings,  4  id.  514;  Perrine  v.  Ches-  state  which  creates  it^  except  such  as 

apeake,   etc.,  Canal   Co.,  9   How.  172 ;  are  authorized   by   its   charter;    and 

Richmonfl  R.  Co.  v.  Louisa  R.  Co.,  13  those  acts  must  also  be  done,  by  such 

id.    71 ;  Pennock  v.  Coe,  23  id.  117;  officers  or  agents,  and  in  such  manner. 

Rice   V.  Railroad  Co.,  1   Black,   358 ;  as  the  charter  authorizes.     And  if  Uie 

Delaware  Tax   Cases,  IS   Wall.  206;  law  creating  a  corporation  does  not. 

Auburn  Plank-road  Co.  t).  Douglass,  9  by  the  true  construction  of  the  words 

N.  Y.  444;  Rensselaer,  etc.,  R.  Co.  v.  used  in  the  charter,  gi re  it  the  right 
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Sec.  249.  Oases  mufrtrating  the  sul^ect. — It  has  been  held  that 
corporations  for  railroad  purposes  have  implied  authority  to  erect 

to  exercise  its  powers  beyond  the  lim-  It  must  dwell  in  the  place  of  its  erea- 

itB  of  the  state,   all   contracts    made  tion,  and  cannot  migrate  to  another 

by  it  in  other  states  would  be  void.  sovereignty.      But  although  it  must 

"  The  charter  of  the  Bank  of  Au-  live  and  have  its  being  in  that  state 

frasta  authorizes  it,  in  general  terms,  only->  yet  it  does  not  by  any  means  fol- 

fo  deal  in  bills  of  exchange  ;  and,  con-  low  that  its  existence  tliere  will  not  be 

sequently,  gives  it  the  power  to  pur-  recognized  in  other  places ;    and  its 

chase  foreign  bills  as  well  as  inland ;  residence  in  one  state  creates  no  in- 

in  other  words,  to  purchase  bills  pay-  superable  objection  to  its   power  of 

able  in  another  state.  The  power  thus  contracting  in  another.     It  is  indeed 

given    clothed  the  corporation   with  a  mere  artificial  being,  invisible  and 

the  right  to  make  contracts  out  of  the  intangible  ;  yet  it  is  a  jjerson  for  cer- 

state,  in  so  far  as  Georgia  could  con-  tain  purposes  in  contemplation  of  law, 

fer  it.    For  whenever  it  purchased  a  and  has  been  recognizcnl  as  such  by 

foreign  bill,  and  forwarded  it  to  an  the  decisions  of  this  court.     It  was  ho 

agent  to  present  for  acceptance,  if  it  held  in  the  case  of  The  United  States 

was  honored  by  the  drawee,  the  con-  v.  Amedy,  11  Wheat.  412,  and  in  Beas- 

tract  of  acceptance  was    necessarily  ton  v.  The  Farmers^  Bank  of  Delaware, 

made  in  another  state ;  and  the  gene-  12  Peters,  18o-    Now,  natural  persons, 

ral  power  to  purchase  bills   without  through  the  intervention  of  agents, 

any  restriction  as  to  place,  by  its  fair  are  continually   making  contracts   in 

and  natural    import,  authorized   the  countries  in  wliich  they  do  not  reside ; 

bank  to  make  such  purchases,  wher-  &nd    where  they  are  not    personally 

ever  it  was  found  most  convenient  and  present   wben  the  contract  is  made; 

profitable  to  the  institution.    And  also  and  nobody  has  ever  doubted  the  valid- 

to  employ  suitable  agents  for  that  pur-  ity  of  these  agreements.     And  what 

pose.    The  purchase  of  the  bill    in  greater  objection  can  there  be  to  the 

question  was,  therefore,  the  exercise  capacity  of  an  artificial  person,  by  its 

of  one  of  the  powers  which  the  bank  agents,  to  make  a  contract  within  the 

possessed  under  its  charter ;  and  was  scope  of  its  limited  powers,  in  a  sover- 

sanctioned  by  the  law  of  Georgia  creat-  eignty  in  which   it  does  not  reside; 

ing  the  corporation,  so  far  as  that  state  provided  such  contracts  are  permitted 

could  authorize  a  corporation  to  exer-  to  be  made  by  them  by  the  laws  of  the 

cise  its  powers  beyond  the  limite  of  its  place  ? 

own  jurisdiction.   •  The  corporation  must  no  doubt  show 

**  But  it  has  been  urged  in  the  arg^-  that  the  law  of  its  creation  gave  it 

ment,  that  notwithstanding  the  pow-  authority    to    make    stich    contracts, 

ers  thus  conferred  by  the  terms  of  the  through  such  agency.     Yet,  as  in  the 

charter,  a  corporation,  from  the  very  case  of  a  natural  person,  it  is  not  nec- 

nature  of  its  being,  can  have  no  author-  essary  that  it  should  actually  exist  in 

ity  to  contract  out  of  the  limits  of  the  the  sovereignty  in  which  the  contract 

state ;  that  the   laws  of  a  state  can  is  made.    It  is  sufficient  that  its  exist- 

have  no  extra  territorial  operation  ;-and  ence  as  an- artificial   person,    in  the 

that  as  a  corporation  is  the  mere  crea-  state  of  its  creation,  is  acknowledged 

ture  of  a  law  of  the  state,  it  can  have  and  recognized  by  the  law  of  the  na- 

no  existence    beyond    the    limits    in  tion  where  the  dealing  takes  place: 

which  that  law  operates ;  and  that  it  and  that  it  is  permitted  by  the  laws  of 

must  necessarily  be  incapable  of  mak-  that  place  to  exercise  there  the  powers 

ing  a  contract  in  another  place.  with  which  it  is  endt)wed. 

"It  is  very  true  that  a  corporation  "fevery  power,  however,  of  the  de- 
can  have  no  legal  existence  out  of  the  scription  of  which  we  are  speaking, 
boundaries  of  the  sovereignty  by  which  a  corporation  exercises  in  an- 
which  it  is  created.  It  exists  only  in  other  state,  depends  for  its  validity 
contemplation  of  law,  and  by  force  of  upon  the  laws  of  the  sovereignty  in 
the  law ;  and  where  that  law  ceases  which  it  is  exercised ;  and  a  corpfora- 
to  operate,  and  is  no  longer  obligatory,  tion  can  make  no  valid  contract  with- 
the  corporation  can  have  no  existence,  out  their  sanction,  express  or  implied. 
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refreshment  rooms ;  ^  that  a  corporation  authorized  to  erect  a 
market  can  purchase  land  on  which  to  erect  th^  same ;  and  au 
authority  granted  to  borrow  money,  upon  such  terms  as  may  be 

And  thid  brings  us  to  the  qaestion  tion  ;  and  we  can  perceive  no  Bufficient 
which  has  been  so  ehiboratelj  dis-  reason  for  ezclading  them,  when  they 
cussed ;  whether,  by  the  comity  of  are  not  cbnfrarj  to  the  known  policy 
nations  and  between  these  states,  the  of  the-  state,  or  injurioas  to  its  inter- 
corporations  of  one  state  are  permitted  ests.  It  is  nothing  more  than  the 
to  make  contracts  in  another.  It  is  admission  of  the  existence  of  an  arti- 
needless  to  enumerate  here  the  in-  ficial  person  created  by  the  law  of 
stances  in  which,  by  the  general  prac-  another  state,  and  clothed  with  the 
tice  of  civilized  countries,  the  laws  of  power  of  making  certain  contracts.  It 
the  one  will,  bythe  comity  of  nations,  is  but  the  usual  comity  of  recognizing^ 
be  recognized  and  executed  in  another,  the  law  of  another  state.  In  England, 
where  the  right  of  individuals  is  con-  from  which  we  have  received  our  gen- 
cerned.     Tlie  cases  of  contracts  made  eral    principles  of   iurisprudence,  rq 

'  in  a  foreign  country  are  familiar  ex-  doubt    appears    to  have   been  enter- 

amples ;  and   courts  of  justice  have  tained  of  the  right  of  a  foreign  corpo- 

alwajs  expounded  and  executed  them  ration  to  sue  in  its  courts ;  since  the 

according  to  the  laws  of  the  place  in  case  of  Henriquez  v.  The  Dutch  West 

which  they  were  made,  provided  that  India  Company,  decided  in  1729,  2  Ld. 

law  was  not  repugnant  to  the  laws  or  Raym.   1532.    And  it  is  a  matter  of 

policy  of   their  own  country.      The  history,  which  this  court  are  bound  to 

comity  thus  extended  to  other  nations  notice,  that  corporations,  created   in 

is  no  impeachment  of  sovereignty.     It  this  country,  have  been  in  the  open 

is  the  voluntary  act  of  the  nation  by  practice,  for  many  years  past,  of  mak- 

which  it  is  offered;  and  is  inadmissible  ing  contracts  in  England  of  various 

.  when  contrary  to  its  policy,  or  preju-  kinds,  and  to  very  large  amounts  ;  and 
diclal  to  its  interests.  But  it  contrib-  we  have  never  seen  a  doubt  suggested 
utes  so  largely  to  promote  justice  there  of  the  validity  of  these  contracts, 
between  individuals,  and  to  produce  a  by  any  court  or  any  jurist.  It  is  im- 
friendly  intercourse  between  the  sov-  possible  to  imagine  that  any  court  in 
ereignties  to  which  they  belong,  ihat  the  United  States  would  refuse  to  exe- 
courts  of  justice  have  continually  acted  cute  a  contract,  by.  which  an  American 
upon  it,  as  a  part  of  the  voluntary  law  corporation  had  borrowed  money  in 
of  nations.  It  is  truly  said,  in  Story's  England ;  yet  if  the  contracts  of  corpo- 
Conflict  of  Laws,  37,  that  '  In  the  si-  rations,  made  out  of  the  state  by  which 
lence  of  any  positive  rule,  affirming,  they  were  created,  are  void,  even  Con- 
or denying,  or  restraining  the  opera-  tracts  of  that  description  could  not  be 
tion  of  foreign  laws,  courts  of  justice  enforced. 

presume  the  tacit  adoption  of  them        "  It  has,   however,  been  supposed 

by  their  own  government;  unless  they  that  the  rules  of  comity  between  for 

are  repugnant  to  its  policy,  or  prejudi-  eign  nations  do  not  apply  to  the  stiites 

cial  to  its  interests.    It  is  not  the  com-  of  this  Union  ;  that  they  extend  to 

ity  of  the  courts,  but  the  comity  of  one  another  no  other  rights  than  those 

the  nation  which  is  administered,  and  which  are  given  by  the  Constitution 

ascertained  in    the    same    way,    and  of  the  United   States;  and   that  the 

guided    by  the    same    reasoning    by  courts  of  the  general  government  are 

which  all  other  principles  of  munici-  not  at  liberty  to  presume,  in  the  ab- 

pal  law  are  ascertained  and  guided.'  sence  of  all  legislation  on  the  subject, 

**  Adopting,  as  we  do,  the  principle  that  a  state  has  adopted  the  comity  of 

here  stated,   we    proceed  to  inquire  nations  toward  the  other  states,  as  a 

whether,  by  the   comity  of   nations,  part  of  it«  jurisprudence ;  or  that  it 

foreign  corporations  are  permitted  to  acknowledges  any  rights   but    those 

make  contracts  within  their  jurisdic-  which  are  secured  by  the  Constitution 

^  Flanagan  v.  Great  Western  R.  Co.,  L.  R.,  7  Eq.  116.     See,  also,  Clark  «. 
Cuckfield  Union,  21  L.  J.  Q.  B.  849. 
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agreed  upon  between  the  parties,  is  an  authority  to  pay  interest 
thereon,  even  beyond  the  sum  authorized  by  law.* 

So,  a  banking  corporation  would,  in  the  absence  of  limitations, 
have  power  to  perform  the  ordinary  business  of  banking,  and,  of 
course,  to  take  negotiable  paper.'    And  it  would  appear  to  be  a 

of  the  United  States.    The  court  think  ,their  assent  to  the  ordinary  laws  of 

otherwise.     Tlie    intimate    union    of  comity  which  permit  a  corporation  to 

these  states,  as  members  of  the  same  make  contracts  in  another  state.     But 

great  political   family  ;  the  deep  and  we  are  not  left  to  infer  it  merely  from 

vital    interests   which   bind  them  so  the  general  usages  of  trade,  and  the 

closely  together;   should  lead   us.  in  silent  acquiescence  of  the  states.     It 

the  absence  of  proof  to  the  c-ontra^,  appears  from  the  cases  cited  in  the  ar- 

to  presume  a  greater  degree  of  comity,  gument,  which   it   is   unnecessary   to 

and  friendship,  and  kindness  toward  recapitulate  in    this  opinion,  that  it 

one  another,  than  we  should  be  author-  has  been  decided  in  many  of  the  state 

ized  to  presume  between  foreign  na-.  courts,  we  believe  in  all  of  them  where 

tions.     And   when  (as   without  doubt  the   question  has  arisen,  that  a  corpo- 

must  occasionally  happen)  the  interest  ration  of  one  state   may  sue  in  the 

or  policy  of  any  state  requires  it  to  courts  of  another.     If  it  may  sue,  why 

restrict  the  rule,  it  has  but  to  declare  may  it  not  make  a  contract  ?      The 

its  will,  and  the  legal  presumption  is  right  to  sue  is  one  of  the  powers  which 

at  once  at   an  end.     But  until  this  is  it  derives   from   its   charter.     If  the 

done,   upon  what  grounds  could  this  courts  of  another  country  take  notice 

court  refuse  to  administer  the  law  of  of  its  existence  as  a  corporation,  so  far 

international    comity    between   these  as  to  allow  it  to  maintain  a  suit,  and 

states  ?      They   are  sovereign  states  ;  permit  it  to  exercise  that  power,  why 

and  the  history  of  the  past,  and  the  should  not  its  existence  be  recognized 

events  which  are  daily  occurring,  fur-  for  other  purposes,  and  the  corporation 

nish  the  strongest  evidence  that  they  permitted  to  exercise  another  power 

have  adopted  toward  each  other  the  which  is  given  to  it  by  the  same  law 

laws  of  comity  in  their  fullest  extent,  and  the  same  sovereignty  —  where  the 

Money  is  frequently  borrowed  in  one  last-mentioned  pow^r  does  not  come  in 

state  by  a  corporation  created  in  an-  conflict  with  the  interest  or  policy  of 

other.      The    numerous  banks  estab-  the  state  ?    There  is  certainly  nothing 

lished  by   diiferent  states  are  in  the  in  the  nature  and  character  of  a  corpo- 

constant  habit  of  contracting  and  deal-  ration  which  could  justly  lead  to  such 

ing  with  one  another.    Agencies   for  a  distinction ;  and   which  should  ex- 

corporations  engaged  in  the  business  tend  to  it  the  comity  of  suit,  and  re- 

of  insurance  and  of  banking  have  been  fuse  to  it  the  comity  of  contract.    If  it 

established  in  other  states,  and  suf-  is  allowed  to  sue,  it  would  of  course 

fered  to  make  contracts  without  any  be    permitted    to    compromise,    if    it 

objection  on  the  part  of  the  state  au-  thought  proper,  with   its  debtor ;  to 

thorities.     These  usages  of  commerce  give  him  time ;  to  accept  something 

and  trade  have  been  so  general  and  else  in  satisfaction ;  to  give  him  a  te- 

public,  and  have  been  practiced   for  lease ;  and  to  employ  an  attorney  for 

Bo  long  a  period  of  time,  and  so  gene-  itself  to  conduct  its  suit.     These  are 

rally  acquiesced  in  by  the  states,  that  all  matters  of  contract,  and  yet  are  so 

the  court  cannot  overlook  them  when  intimately  connected  with  the  right  to 

a  question  like  the  one  before  us  is  sue,  that  the  latter  could  not  be  effec 

under  consideration.    The  silence  of  tually  exercised  if  the  former  were  de- 

tbe    state    authorities,    while    these  nied." 
events  are  passing  before  them,  show 

*  Dill,  on  Mun.  Corp.,  §  372 ;  Morrison  f>.  Eagle  Ins.  Co.,  5  Ohio  St.  59;  Mott  v. 
t.  Eaton,  etc.,  R.  Co..  14  Ind.  110.  Hicks,  1  Cow.  513;  Attorney -General  v. 

*  I>iU.on  Mun.  Corp.,  §  407,  citing  Mc-  Insurance  Co.,  9  Paige,  470  ;  2  Kent's 
CoUooghv.  Mo8s,5I>enio,  567;  Straus  Com.  299;  1   Pars,  on  N.   &  B.  165; 

35 
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generally  recognized  doctrine  that  private  corporations  for  pecu- 
niary gain  have  incidental  authority  to  borrow  money  for  the 
legitimate  purposes  of  their  business,  unless  restricted  from  so 
doing  by  the  organic  laws  of  their  creation ;  and  that  they  may 
give  the  usual  obligations  therefor/ 

In  determining  the  question  of  corporate  powers  in  relation 
to  the  execution  of  a  contract,  it  is  proper  to  consider,  first, 
whether  there  is  any  thing  in  the  charter  or  statutes  under  which 
it  is  constituted  which  forbids  or  permits  it  to  make  such  a  con- 
tract ;  and  if  these  are  silent  on  the  subject ;  second,  whether  tlie 
power  to  make  such  a  contract  may  not  be  implied  as  directly  or 
incidentally  necessary  to  enable  it  to  fulfill  the  purposes  of  its 
existence,  or  whether  the  contract  is  entirely  foreign  to  that 
purpose." 

Sec.  250.  Contracts  relating  to  bailments' — The  general  principles 

and  doctrines  of  the  law  of  bailments,  where  individuals  only  are 

Clark  fj.  Des  Moines,  19  U.  213  ;  Barry  Ketchum  v.  Buffalo,  14  N.  Y.  356  ; 
V.  Merchants'  Express  Co.,  1  Sandf.  Douglas  c.  Virginia  City,  5  Nev.  147  ; 
Ch.  280  ;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Came  tj.  Brigham,  39  Me.  39  ;  Good- 
Smith  V.  Law,  21  id.  296 ;  Bank,  now  v.  Commissioners,  11  Minnesota, 
etc.,  «.  Chillicothe,  7  Ohio,  part  II,  31 ;  31. 

^  Stratton  v.  Allen,  16  N.  J.  Eq.  229 ;  subjects  in  which  the  public  at  large 

Dill.onMuu.  Corp.,§81;  Union  Mining  are  interested  are  essentially  different 

Co.  V.  Rocky  Mountain  Nat.   Bank,  §  from  those  which  apply    to  private 

Col.  T.  248.  grants  to  individuals  of    powers  or 

'  Weckler  v.  First  National  Bank,  42  privileges  designed  to  be   exercised 

Md.  581.  with  special  reference  to   their  own 

On  the  subject  of  the  construction  advantage,  although  involving  in  their 

of   statutes  of   incorporation   the  su-  exercise  incidental  benefits  to  the  com- 

preme  court  of  Pennsylvania  observe :  munity  generally.      The   former  are 

"  When  a  state  means  to  clothe  a  corpo-  to  be  expounded  largely  and  benefi- 

rate  body  with  a  portion  of  her  own  cially  for  the  purposes  for  which  they 

sovereignty,  and  to  disarm  herself  to  were  enacted ;  the  latter   Uberally,  in 

that  extent  of  the  power  that  belongs  favor  of  the  public,  and  strictly  as 

to  her,  it  is  so  easy  to  say  so,  that  we  against  the  grantees.    The  power  in 

will  never  believe  it  to  be  meant  when  the  one  case  is  original  and  inherent 

it  is  not  said.    ♦    *    ♦    In   the  con-  in  the  state  or  sovereign  power,  and  is 

struction  of  a  charter,  to  be  in  doubt  exercised  solely  for  the  general  good 

is  to  be  resolved ;  and  every  resolution  of  the  community  ;  in  the  other,  it  is 

which  springs  from  doubt  is  against  merely   derivative,  is  special    if  not 

the  corporation.''  Pennsylvania  R.  Co.  exclusive  in  its  character,  and  is  in 

V.  Canal  Coms.,  21  Pa.  St.  22.  derogation  of  common  right,  in   the 

And  on    the  same  subject  the  su-  sense  that    it  confers    privileges    to 

preme  court  of  Connecticut  say :  '*  The  which  the  members  of  the  community 

rules  of  construction  which  apply  to  at  large  are  not  entitled."     Bradley  «. 

general  legislation  in  regard  to  those  New  York,  etc.,  R.  Co.,  21  C-onn.  306. 
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pardeB  to  the  contract,  are  equally  applicable  where  a  corporation 
is  the  bailee.' 

A  full  consideration  of  the  liability  of  corporations  in  such  cases 
would  not  be  consistent  with  the  limits  of  this  treatise.  Most 
of  the  important  questions  on  this  subject,  affecting  corporations, 
relate  to  railroad  corporations,  which  are  the  subject  of  special 
treatises.'  But  in  relation  to  the  duties  and  liabilities  in  general 
of  bailees,  there  ai*e  also  special  treatises  which  may  be  consulted.' 
The  liability  in  such  cases  would,  of  course,  depend  upon  the 
nature  and  character  of  the  bailment. 

It  may,  however,  be  proper  to  refer  to  some  of  the  more  com- 
mon cases  of  liability,  for  the  acts  of  agents  of  a  corporation  in 
cases  of  bailment.  In  respect  to  the  liability  of  the  principal  in 
such  cases,  it  may  be  affirmed,  as  a  general  rule,  that  he  is  liable 
in  all  cases  where  the  business  is  transacted  by  an  agent,  if  such 
agent  acts  in  the  matter,  within  the  scope  of  the  authority  con- 
ferred upon  him ;  and  the  practice  or  custom  of  the  agent,  to 
act  in  a  particular  business  for  the  corporation,  and  with  the 
knowledge  and  approbation  of  the  principal,  would  furnish 
evidence  in  that  respect,  of  his  authoritj^  to  act,  generally,  in  a 
similar  matter. 

Seo.  251.  What  would  and  would  not  be  within  the  scope  of  an 
agent's  authority  in  case  of  bailments.  —  An  illustration  of  what   is 

within  the  scope  of  the  authority  of  an  agent  may  be  found  in 
the  business  of  banking.  If  a  party  deposits  with  a  bank  and 
receives  from  the  cashier  or  other  proper  agent  or  officer  a  cer- 
tificate of  his  deposit,  he  should,  in  the  usual  course  of  busi- 
ness, receive  a  credit  for  such  deposit,  and  if  such  moneys  should 
afterward  be  fraudulently  or  feloniously  appropriated  or  taken 
by  such  officer  or  agent,  or  other  persons,  the  bank  would  be 
liable  for  the  deposit,  as  it  would  be  within  the  scope  of  the  au- 
thority of  such  offiper  or  agent  to  receive  and  credit  the  same ; 
but,  if  such  person  should,  by  a  personal  and  private  arrangement 
with  such  cashier  or  other  officer  or  agent,  make  a  special  deposit 

'  Foster  «.  Essex  Bank,  17  Mass.  496;  nej'a  Am.  R.  Cas. ;  Pierce  on  Railways; 
Ang.  &  Am.  on  Corp.  246.  Lacy's  Dig.  R.  Cas. 

^  See  Redfield  on  Railways  ;  Bon-        *  See  Story  on  Bailments ;  Edwards 

on  Bailments ;  Redfield  on  Bailments. 
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of  money  with  him,  from  which  the  bank  could  receive  no  benefit^ 
this  would  not  be  within  the  usual  scope  of  his  authority ;  and  if 
such  agent  should  fraudulently  or  feloniously  abstract  such  special 
deposit  from  the  vaults  of  the  bank,  without  the  gross  negligence 
of  the  bank,  it  would  not  be  liable  therefor. 

In  a  case  of  this  character  the  supreme  court  of  Massachusetts 
say :  "  The  bank  was  no  more  liable  for  this  act  of  his  (the  cash- 
ier), than  they  would  be  if  he  had  stolen  the  pocket-book  of  any 
person  who  might  have  laid  it  upon  the  desk  while  he  was  transactr- 
ing  some  business  at  the  bank."  *  But  in  this  case  the  agent  did 
not  act  for  the  bank,  nor  bind  the  bank  by  any  valid  contract  in 
reference  to  the  deposit.  The  officer,  however,  would  be  per- 
sonally liable  for  the  conversion.  And  the  bank  would  also  be 
liable  for  the  conversion  if  the  act  was  authorized.  But  we  shall 
hereafter  consider  the  subject  of  torts  and  the  liability  of  corpora- 
tions for  the  torts  of  its  agents.' 

The  general  principles  of  the  law  of  agency  are  applicable  to 
corporations ;  as,  for  instance,  where  a  note  or  other  negotiable 
instrument  is  left  with  a  bank  for  collection.  It  would  be  the 
duty  of  the  bank  to  use  due  care  and  diligence  in  procuring  a 
demand  to  be  made  of  parties  liable  thereon,  and  giving  notice  to 
the  indorsers,  and  for  this  purpose  to  secure  the  services  of  a 
notary.  And  a  failure  so  to  do  would  render  the  bank  liable  for 
any  damages  caused  by  such  failure.' 

Sbo.  252.  Place  of  contracting  by  the  corporation.  —  ^q  have  here- 
tofore stated  that  the  corporate  body,  as  an  incorporeal  and  ideal 
person,  can  have  a  legal  existence,  only,  within  the  state  creating 
it.*  For  the  purpose  of  determining  questions  relating  to  the 
jurisdiction  of  courts  it  is  also  treated  only  as  a  citizen  of  the 
sovereignty  by  whose  authority  it  exists ;  *  and  acts  of  the  cor- 

1  Foster  v.  Essex  Bank,  17  Mass.  479.  of    Owego   «.   Babcock,  5  Hill,  152 ; 

Bee,  also,  Manhattan    Co.  «.  Lydig,  4  Warren  Bank   v.  Suffolk    Bank,    10 

Johns.  877;  Union  Bank  v.    Knapp,  Cash.  582;  Citizens' Bank  «.  Howell,  8 

8  Pick.  96  ;  Fulton  Bank  v.  New  York  Md.  530. 

Canal  Co.,  4. Paige,  127.  ^See  ante,  ^  25.     See,  also,  Aspin- 

»  See  poa.ch.  12.  wall  f>.  Ohio,  etc.,  R.  Co.,  20  Ind.  497 ; 

*  Agricultural  Bank  v.  Commercial  Freeman  «.  Machias  Water  Power  Co.. 

Bank,  7  S.  &  M.  592 ;  Frazier  v.  N.  O.  88  Me .  845. 

Gas,  etc.,  Co.,  2  Rob.  (La.)^94 ;  Bank  •  See  pMt,  ch.  18. 
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porate  body,  as  such,  can  only  be  performed  within  the  limits  of 
such  sovereignty.* 

But  it  is  also  the  generally  received  doctrine  of  the  courts,  that 
such  corporations  may,  by  their  agents,  execute  contracts  without 
the  limits  of  the  territory  of  its  creation ;  the  only  controversy 
growing  out  of  the  proposition  relates  to  the  question  whether  the 
party  acting  is  an.  agent,  or  whether  such  party  does  not  stand 
for  or  represent  practically  the  corporate  body.  This  question 
arrises  where  the  duly  constituted  directors  of  a  corporation  un- 
dertake to  act  without  the  limits  of  such  territory. 

Sec.  253.  On  this  subject  it  is  observed  by  Taney,  C.  J.,  as 
follows :  "  It  may  be  safely  assumed  that  a  corporation  can  make 
no  contracts,  and  do  no  acts  either  within  or  without  the  state 
which  creates  it,  except  such  as  are  authorized  by  its  charter ;  and 
those  acts  must  also  be  done  by  such  officers  or  agents  and  in 
such  a  manner  as  the  charter  authorizes.  And  if  the  law  creating 
a  corporation  does  not,  by  the  true  construction  of  the  words  used 
in  the  charter,  give  it  the  right  to  exercise  its  powers  beyond  the 
limits  of  the  state,  all  contracts  made  by  it  in  other  states  would 
be  void.  *  *  *  Natural  persons,  through  the  intervention  of 
agents  are  continually  making  contracts  in  countries  in  which  they 
do  not  reside,  and  where  they  are  not  personally  present  when 
the  contract  is  made,  and  nobody  has  ever  doubted  the  validity  of 
these  agreements.  And  what  greater  objection  can  there  be  to 
the  capacity  of  an  artificial  person  by  its  agents,  to  make  a  con- 
tract within  the  scope  of  its  limited  powers,  in  a  sovereignty  in 
which  it  does  not  reside;  provided  such  contracts  are  permitted 
to  be  made  by  them  by  the  laws  of  the  place  ?  The  corporation 
must  no  doubt  show,  that  the  law  of  its  creation  gave  it  authority 
to  make  such  contracts  throusch  such  asjents.  Tet,  as  in  the  case 
of  a  natural  person,  it  is  not  necessary  that  it  should  actually  exist 
in  the  sovereignty  in  which  the  contract  is  made.  It  is  sufficient 
that  its  existence  as  an  artificial  person,  in  the  state  of  its  crea- 
tion, is  acknowledged  and  recognized  by  the  law  of  the  nation 
where  the  dealing  takes  place,  and  that  it  is  pennitted  by  the 
laws  of  the  place  to  exercise  these,  the  powers  with  which  it  is 

1  See  ante,  %  243. 
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endowed.  Every  power,  however,  of  the  description  of  which 
we  are  speaking,  which  the  corporation  exercises  in  another  state, 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in  which 
it  is  exercised,  and  a  corporation  can  make  no  valid  contract  with- 
out their  sanction,  express  or  implied.  And  this  brings  us  to  the 
question,  *  *  *  whether,  by  the  comity  of  nations  and 
between  these  states,  the  corporations  of  one  state  are  permitted 
to  make  contracts  in  another.  *  *  *  We  can  perceive  no 
sufficient  reason  for  excluding  them,  when  they  are  not  contrary 
to  the  known  policy  of  the  state,  or  injurious  to  its  interests.  It 
is  nothing  more  than  the  existence  of  an  artificial  person  created 
by  the  law  of  another  state,  and  clothed  with  the  power  of  mak- 
ing certain  contracts.  It  is  but  the  usual  comity  of  recognizing 
the  law  of  another  state."  * 

Sec.  254.  Place  of  oontracting  by  diredton.  -^  The  question  has 
been  presented  whether  the  directors,  with  the  usual  powers  and 
authority  of  such  officers  and  representatives  of  the  corporate 
person,  are  such  agents  of  the  corporation,  as  will  enable  them  to 
hold  meetings,  appoint  agents,  and  make  contracts  acting  as  a 
board  for  the  corporation,  outside  the  jurisdiction  of  the  sover- 
eignty under  which  the  corporation  was  instituted. 

This  question  was  presented  to  the  supreme  court  of  the  United 
States  in  a  recent  case,  where  the  directors  of  a  railroad  corpora- 
tion, organized  in  Texas,  met  in  the  city  of  New  York,  and  there 
authorized  the  execution  of  the  mortgages  on  which  suit  was 
brought ;  and  one  defense  was  a  want  of  authority  of  the  direct- 
ors to  execute  or  authorize  their  execution  in  iTew  York.  The 
court  say :  "  It  is  next  objected  that  the  mortgages  were  not  prop- 
erly executed,  because  the  meetings  of  the  directors,  by  which  the 
mortgages  were  authorized  to  be  executed,  were  held  in  the  city  of 
New  York.  It  is  not  denied  that  the  mortgages  were  executed  in 
good  faith  under  the  corporate  seal,  and  signed  by  the  president 
and  countersigned  by  the  treasurer  of  the  company,  and  duly 
recorded  in  the  proper  offices  of  registry  in  the  state  of  Texasw 
No  doubt  it  can  be  trup,  in  many  cases,  that  the  extra  territorial 
acts  of  directors  would  be  held  void,  as  where  a  set  of  directors 

^  Bank  of  Augasta  «.  Earle,  13  Pet.  587. 
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of  a  New  Jersey  corporation  met  in  Philadelphia,  against  a  posi- 
tive prohibitory  statute  of  New  Jersey,  and  improperly  voted 
themselves  certain  shares  of  stock.  And  other  cases  might  be 
put  where  their  acts  would  be  held  void  without  a  prohibitory 
statute ;  and  it  is  generally  true  that  a  corporation  exists  only 
within  the  territory  of  the  jurisdiction  that  created  it.  But  it  is 
well  settled  that  a  corporation  may,  by  its  agents,  make  contracts 
and  transact  business  in  another  territory  and  may  sue  and  be 
sued  therein."  * 

So  in  Vermont  it  has  been  held  that  the  conferring  of  authority 
by  the  directors  of  a  corporation,  upon  an  agent  to  execute  a  deed, 
was  not  a  corporate  act ;  that  the  directors  in  such  cases  do  not 
act  as  the  corporation  but  as  its  agents,  and  that  this  authority  may 
be  conferred  by  such  directors,  at  a  meeting  held  without  the  state 
of  the  legal  existence  of  the  corporation  ;  that  though  the  corpo- 
ration as  such  cannot  hold  corporate  meetings  or  pass  corporate 
acts  in  another  state,  still,  if  the  diroctors  have  authority  to  act, 
they  do  not  act  as  the  corporation  but  as  its  agents,  and  may 
execute  such  authority  outside  the  state  where  the  corporation 
exists.' 

The  general  doctrine  applicable  to  such  cases  is  that  the  direct- 
ors are  agents,^  and  not  the  corporation,  and  according  to  the  gen- 
eral rule  they  may  meet  anywhere,  and  that  their  proceedings  at 
such  meetings  in  the  absence  of  fraud  will  be  as  binding  upon 
the  corporation  as  though  held  in  the  state  where  it .  was  organ- 
ized.* But  where  the  acts  or  constating  instruments  prohibit  such 
a  meeting  of  the  directors,  this  is  conclusive,  and  no  authority 
would  exist  in  such  board  to  contract  or  authorize  a  contract  to  be 
made  binding  upon  the  corporation,  outside  the  limits  of  the  sov- 
ereignty of  its  legal  existence.* 

Sec.   255.     Oorporate  bUUi  and  notes— negotiable  quality  of  corporate 

bonds.  —  It  is  not  unusual  for  the  corporate  seal  to  be  annexed  to 

»  Galveston  R  Co.  «.  Cowdrey,  11  N.  Y.  633  ;  Hilles  v.  Parrish,  1  McCar- 

Wall.  476.  ter,  380.  See,  also,  Merrick  v.  Brain- 

»  Arms  t).  Conant,  36  Vt.  745.    See,  ard,  38  Barb.  674 ;    S.  C,  84  N.   Y. 

also,  Miner  v.  Ewer.  27  Me.  517 ;  Mc  208  ;  Smith  v.  Alvord,  63  Barb.  416  ; 

CaU  V.  Bjram  Man.  Co.,  6  Conn.  428.  New  York  Floating  Derrick  Co. «.  New 

•  Ohio,  etc.,  K.  Co.  v.  McPherson,  85  Jersey  Oil  Co.,  3  Dner,  648  ;  Bond  v. 
Mo.  18 ;  Wright  v.  Bundy,  11  Ind.  398.  Poole,   12  N.  Y.  496 ;    Wood  v.  Hy- 

*  Ormsby   v.  Vennont,  etc.,  Co.,  66  draulic,  etc..  Co.  v.  King,  45  Ga.  34. 
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negotiable    instruments  of   a   corporation,   such   as   notes  and 
bills. 

The  general  doctrine  in  England  and  in  this  country  is  that  such 
seal  does  not  affect  the  negotiable  qualities  of  such  instruments.* 
In  fact  it  has  been  held  in  this  country  that  municipal  bonds,  as 
well  as  the  bonds  of  private  corporations,  issued  and  intended  to 
be  passed  from  one  to  another  by  delivery  merely,  have  the  prop- 
erties of  negotiable  paper,  though  under  seal,  and  even  although 
they  may  not  be  made  payable  to  bearer  or  order,  but  are  trans- 
ferred by  indorsement  in  the  usual  way  of  negotiable  instrn. 
merits. 

On  this  question  the  supreme  court  of  the  United  States,  through 
Mr.  Justice  Gbieb,  has  said  :  "  This  species  of  bonds  is  a  modem 
invention,  intended  to  pass  by  manual  delivery,  and  to  have  the 
qualities  of  negotiable  paper ;  and  their  value  depends  mainly 
upon  this  character.  Being  issued  by  states  and  corporations,  they 
are  necessarily  under  seal.  But  there  is  nothing  immoral  or  con- 
trary to  good  policy  in  making  them  negotiable,  if  tiie  necessities 
of  commerce  require  that  they  should  be  so.  A  mere  technical 
dogma  of  the  courts  or  the  common  law  cannot  prohibit  the  com- 
mercial world  from  inventing  or  using  any  species  of  security  not 
known  in  the  last  century.  Usages  of  trade  and  commerce  are 
acknowledged  by  the  courts  as  a  part  of  the  common  law,  although 
they  may  have  been  unknown  to  Bracton  or  Blackstone.  And 
this  malleability  to  suit  the  necessities  and  usages  of  the  mercantile 
and  commercial  world  is  one  of  the  most  valuable  characteristics 
of  the  common  law.  When  a  corporation  covenants  to  pay  bearer, 
and  gives  a  bond  with  negotiable  qualities,  and  by  this  means  ob- 
tains funds  for  the  accomplishment  of  the  useful  enterprises  of 
the  day,  it  cannot  be  allowed  to  evade  judgment  by  parading  some 
obsolete  judicial  decision  that  a  bond,  for  some  technical  reason, 
cannot  be  made  payable  to  bearer.  That  these  securities  are 
treated  as  negotiable  by  the  commercial  usages  of  the  whole  civ- 
ilized world,  and  have  received  tlie  sanctions  of  judicial  recogni- 

'  See  AggB  V.  Nicholson,  1  H.  &  N.  dinance   Co.,  L.  R.,  8  Ch.  154  ;  In  re 

165 ;  25   L.  J.  Eq.  248 ;    Bateman  v.  Agra  and   JVIasterman  Bank,  ex  parte 

Mid-Wales.  R.  Co.,  L.  R. ,  1  C.  P.  499 ;  Asiatic  Banking  Corp.,  L.  R.,  2  Ch.  391 ; 

Green's  Brice's  Ultra  Vires,  163  ;  New  Myera  v.  York,  etc.,  R.  Co.,  43  Me.  233. 
Zealand  Caulking  Co.  v.  Blakelj  Or- 
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tion,  not  only  in  this  court,  but  of  nearly  every  state  in  the  union, 
is  well  known  and  admitted."  * 

In  the  ease  of  bank  bills  and  notes  and  promissory  notes  made 
payable  to  bearer,  or  if  not  so  payable,  still  if  by  a  blank  or  other 
indorsement  by  the  payee  it  is  made  so  payable,  the  holder  is 
usually  treated  as  the  owner.  By  analogy  the  rule  in  such  cases 
has  been  applied  to  the  ordinary  bonds  of  coi-porations,  and  they 
are  regarded  by  the  almost  uniform  decisions  of  our  courts  as  pos- 
sessed of  the  qualities  of  negotiable  instruments.'  This  doctrine 
has  been  aided  not  only  by  the  tendencies  of  judicial  opinions, 
but  sometimes  by  positive  legislative  enactments.* 

^  Mercer  Co.  v.  Hacket,  1  Wall.  95.  'An  interesting'  statement  and  his- 
See,  also,  Gelpcke  v.  City  of  Dubuque,  tory  of  the  law  relating  to  corporate 
id.  Its  ;  Murray  v.  Lardner,  2  id.  110 ;  bonds  may  be  found  in  the  opinion  of 
Thompsons.  Lee  Co.,  Sid.  327  ;  Aurora  the  court  of  apeals  in  New  Jersey  in 
City  «.  West,  7  id.  82  ;  City  v.  Lamson,  the  case  of  the  Morris  Canal  &  Bank- 
9  id.  481 ;  Smith  «.  Sac  Co.,  11  id.  ing  Co.  v.  Fisher,  1  Stockt.  667.  The 
150;  Pendleton  Co.  «.  Brittan,  15  id.  court  say:  **  That  under  ordinary  cir- 
566;  Kenicott  v.  Supervisors,  16  id.  cumstances  the  property  of  bank  notes 
452 ;  St.  Joseph  v.  Rogers,  16  id.  644 ;  and  of  bills  and  promissory  notes  pay- 
Nugent  «.  Supervisors,  19  id.  241 ;  able  on  their  face,  or  by  a  bjauk  in- 
Clark  tJ.  Iowa  City,  20  id.  583 ;  White  dorsement  to  a  bearer,  follows  the  pos- 
c.  Vernon,  etc.,  R.  Co.,  21  How.  675.  session,  has  long  been  settled.      By 

*  Durant  f>.  Iowa  Co.,  1  Woolw.  69  ;  analogy  to  this  class  of  cases  the  exi- 

Miller  v.  Rutland,  etc.,  R.  Co.,  40  Vt.  gencies  of  business  have  from  time  to 

399 ;  Chapin  v.  Vermont,  etc.,  R.  Co.,  time  introduced  other  securities  into 

8  Gray,  577 ;  Haven  v.  Grand  Junction  the   same    category.      The    court    of 

R.  Co.,  109   Mass.  88;    National  Ex-  king's  bench  seems  to  have  hesitated 

change  Bank  v.  H.  P.,  etc.  R.  Co.,  8  R.  to  recognize  India  bonds  as  belonging 

I.  375;   Society,  etc.,  v.  City  of  New  to  it.     Glyn  v.  Baker,  13  East,  509. 

London,  29  Conn.  174 ;  State  of  111.  v.  But    parliament    immediately    inter- 

Delafield,  8  Paige,  527 ;   S.  C,  2  Hill,  fered,   and  declared  them  negotiable 

159 ;    Bank  of    Rome  v.  Village  of  instruments.      Exchequer  bills   were 

Roiae,  19  N.  Y.  20;  Brainerd  v.  New  so  regarded  in  Wookey  v.  Pole,  4  B.  & 

York,  etc.,  R.  Co.,  25  id.  496 ;  S.  C,  10,  Aid.  1. 

Bo0w.  332  ;  Connecticut  Mut.  L.  Ins.  "  In  the  case  of  Gorgier  t.  Mieville,  8 

Co.  u.  Cleveland,  etc.,  R.  Co.,  41  Barb.  B.  &  C.  45,  bonds  of  the  king  of  Prus- 

9 ;  Blake  v.  Livingston  Co.,  61  id.  149 ;  sia,  which  were  shown  to  be  ordinarily 

Morris  Canal  Co. «.  Lewis,  1  Beas.  323;  passed  from  hand  to  hand  by  delivery 

Winfield  v.  City  of  Hudson,  4  Dutch,  and  so  designed,  were  held  to  be  like 

255 ;  De  Voss  v.  Richmond,  18  Gratt.  money  bills,  so  as  to  give  a  bona  fide 

338;  Barrett  v.  Schuyler  Co. ,  44  Mo.  197;  possessor  the  legal  title. 

Smith  u.  Clark  Co.,  54  id.  58  ;  Porter  v.  "  And  in  the  case  of  Long  v.  Smith,  7 

McCollum,  15  Ga.  528  ;  Craig tJ.  City  of  Bing.  284,  the  same  principle  was  ap- 

Vicksburg,   31  Miss.   217;  Maddox  v.  plied  to  the  case  of  instruments  issued 

Graham,  2  Mete.  (Ky.)  66;   New  Al-  by  the  government  of  Naples,  although 

bany  P.  R.  Co.  t?.  Smith,  28   Ind.   353  ;  in  that  case  they  were  held  not  to  be 

Johnson  v.  County,  24  111.  92  ;  Clapp  v.  negotiable,  because  it  was  found  that 

Couniy  of  Cedar,  5  Iowa,  15  ;  Clark  «.  they  did  not  usually  circulate  without 

City   'of    Janesville,    10    Wis.    136 ;  a  certificate,  which  did  not  accompany 

Langston  v.  South  Carolina,  etc.,  R.  them. 

Co.,  2  S.  C.  248.    See,  also,  opinion  of  "  The  manner  in  which  these  bonds 

Mr.  Justice  Dillon  upon  the  legality  are  engraved  with  coupons,   making 

of   municipal  railway  aid    bonds,    1  the  interest  payable  half  yearly  to  the 

Dill.  (C.  C.)  555.          *  bearer  of  them,  and  all  the  evidence 

36 
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Sec.   256.      Coupons ;  their  incidents  and  qualities.  —  It  is  IlBUal  tO 

have  attached  to  corporation  bond's,  and  executed  in  the  same 
manner  as  the  bonds,  coupons,  or  certificates  of  the  amount  of  in- 
terest to  become  periodically  due  on  such  bonds  and  a  promise  to 
pay  the  same,  and  specifying  the  time  and  place  of  payment. 
These  are  designed  to  be  cut  off  and  presented  for  payment  when 
due. 

Interesting  and  important  questions  relating  to  the  character 
and  qualities  of  such  instruments  have  been  presented  to  the 
courts.  May  they  be  dissevered  from  the  bonds,  and  transferred 
like  negotiable  instruments  ?  Do  they  in  turn  draw  interest,  if 
not  paid  when  due  ?  Are  they  to  be  considered  as  secured  by  the 
mortgage  or  other  security  given  to  secure  the  bond  from  which 
they  have  been  detached  ?  When  are  they  barred  by  the  statute  of 
limitations  J  Do  they  lose  their  validity,  if  the  bonds  are  paid 
or  canceled  before  maturity  of  the  coupons  ? 

These  and  other  questions  relating  to  coupons  have  been  deter- 
mined and  settled  by  the  courts. 

Thus,  it  has  been  held  that  coupons  may  be  detached  from  the 
bonds,  and  that  thus  detached  they  possess  the  same  commercial 
and  negotiable  qualities  as  the  bonds  themselves ;  *  that  after  they 

before  us,  conspire  to  show  that  the  the  &(7/ia./!^  possessor  shall  be  held  to 

company    which    issued     them    and  have  a  good  title.     Bat  the  case  is  still 

which  now  disputes  the  title  of  the  stroDgeragainst  the  part j  which  made 

holder,  on  the  ground  that  thej  put  and  issued  them,  with  full  knowledge 

them  into  the  hands  of  the  seller  for  a  of    the   prevailing    usage,  and    with 

special  purpose,  which  did  not  author-  manifest  design  that  thej  should  be  so 

ize  him  to  dispose  of  them  as  he  did,  circulated.    To  permit  such  parties  to 

really  intended   them  to  circulate  as  dispute  thi^  result  of  the  usage  would 

they  do.  be  to  permit  them  to  take  advantage 

"  This  design  is  indeed  quite  as  ap-  of  their  own  wrong  ;  and,  besides,  the 

parent  as  if  it  was  engraved  on  their  obvious  interest  of  the  companies  Is, 

face  in  express  words.    The  objection  that  these  bonds  should  be  salable  free 

now  made,  that  the  legal  character  of  from  all  questions  of  equity.     They 

the  instrument  is  such  as  to  frustrate  are  generally  issued  for  the   express 

this  design,  certainly  comes  with  a  bad  purpose  of  raising  money  by  their  sale, 

grace  from  the  party  which  put  them  To  declare  them  subject  to  the  equi- 

in  circulation.    Even  as  between  third  ties  existing  in  the  case  of  ordinary 

parties  we  suppose  the  common  usage  bonds  upon  every  transfer  of  them, 

to  transfer  them  by  delivery  without  would  be  to  strike  a  blow  at  the  credit 

inquiry  as  to  the  title  of  the  transferor  of  the  great  mass  of  these  securities 

would  justify  us  in  holding  these  se-  now  in  the  market,  the  consequence  of 

curities  to  diflfer  from  common  obliga-  which  it  would  be  impossible  to  pre- 

tions,  in  being  so  far  negotiable  that  diet." 

*  City  of  Kenosha  v.  Lamson,  9  327  ;  Murrey  o.  Lanlner,  2  id.  110 ; 
Wall.  477  ;  Thomson  v.  Lee  Co.,  3  id.    Spooner  v.   Holmes,   102  Mass.  503 ; 
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are  due  they  bear  interest  from  the  time  of  a  demand  of  payment 
and  refusal;*  that  they  are  liens  upon  the  land  or  other  se- 
curities given  to  secure  the  bond ; '  that  the  right  to  recover  on 
the  same  is  barred  by  the  statute  of  limitations,  by  lapse  of  time, 
sufficient  therefor  after  the  right  of  action  accrued  thereon,  and 
not  on  the  bond  itself;  and  that  they,  when  detached  from  the 
bonds,  do  not  lose  their  virtue  or  validity,  even  when  they  are  not 
due,  and  the  bonds  are  paid  off  or  canceled  before  the  coupons 
are  due. 

On  this  subject  the  supreme  court  of  the  United  States  recently 
held :  "  Most  of  the  bonds  of  municipal  bodies  and  private  corpo- 
rations in  this  country  are  issued  in  order  to  raise  funds  for  works 
of  lai^  extent  and  cost,  and  their  payment  is  therefore  made  at 
distant  periods,  not  unfrequently  beyond  a  quarter  of  a  century. 
Coupons  for  the  different  installments  of  interest  are  usually 
attached  to  these  bonds,  in  the  expectation  that  they  will  be  paid 
as  they  mature,  however  distant  the  period  fixed  for  the  payment 
of  the  principal.  These  coupons,  when  severed  from  the  bonds, 
are  negotiable  and  pass  by  delivery.  They  then  cease  to  be  inci- 
dents of  the  bonds,  and  become  in  fact  independent  claims ;  they 
do  not  lose  their  validity,  if  for  any  cause  the  bonds  are  canceled 
or  paid  before  maturity  ;  nor  their  negotiable  character ;  nor  their 
ability  to  support  separate  actions ;  and  the  amount  for  which 
they  are  issued  draws  interest  from  their  maturity.  They  then 
possess  the  essential  attributes  of  commercial  paper,  as  has  been 
held  by  this  court  in  repeated  instances.  Every  consideration, 
therefore,  which  gives  efficacy  to  the  statute  of  limitations,  when 
applied  to  actions  on  bonds  after  their  maturity,  equally  requires 
that  similar  limitations  should  be  applied  in  actions  upon  the  cou- 
pons after  their  maturity.    Coupons,  when  severed  from  the  bonds 

National  Exchange  Bank «.  Hartford,  Hartford,  etc.,  K.  Co.,   8    B.   I.  47; 

etc.,  R.  Co.,  8  R.  L  875 ;  Johnson  v.  Connecticut  L.  Ins.  Co.  -o.  C.  C.  R.  Co., 

County,  24  m.    75;    San  Antonio  tj.  41   Barb.  9;    North  Pennsylvania  R. 

Lane,  32  Tex.  405  ;  Arenta  v,  Commis-  Co.  v.  Adams,  54  Pa.  St.  94 ;  Burroughs 

Bienere,  18  Gratt.  750;  Aurora  City  v.  v.  Richniond,  65  N.  C.  234;  Mills  v. 

West,  7  WaU.  105 ;  Gelpecke  v.  City  Jefferson,  20  Wis.  50. 
of  Dubuque,  1  id.  105 ;  Whitaker  t». 

'Sewall  V.  Brainerd,  38  Vt.    864;        « City  of  Kenosha  «.  Lamson,  9  WaU. 
Miller  u.  Rutland,  etc.,  R.  Co.,  40  id.     477 ;  Lexington  v,  Butler,  14  id.  282. 
899. 
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to  which  they  were  originally  attached,  are,  in  legal  effect,  equiva- 
lent to  separate  bonds  for  the  different  installments  of  interest. 
The  like  action  may  be  brought  upon  each  of  them,  when  they 
respectively  become  due,  as  upon  the  bond  itself,  when  the  prin- 
cipal matures ;,  and  to  each  action,  to  that  upon  the  bond  and  to 
each  of  those  upon  the  coupons,  the  same  limitations  must  upon 
principle  apply.  All  statutes  of  limitations  begin  to  run  when 
the  right  of  action  is  complete ;  and  it  would  be  exceptional  and 
illogical  to  hold  that  the  statute  sleeps  with  respect  to  claims  upon 
detached  coupons,  while  a  complete  right  of  action  upon  such 
claims  exists  in  the  holder.''  * 

Sec.  257.  Ultravires  — doctrine  of. —  The  doctrine  of  ultra  vires 
is  so  frequently  referred  to  in  connection  with  corporate  contracts 
that  a  particular  consideration  of  it  seems  to  be  here  required. 
This  doctrine,  as  applied  at  least  to  municipal  corporations,  is  that 
they  cannot  be  bound  by  any  contract  executed  by  any  of  their  offi- 
cers or  agents,  which  is  entirely  beyond  the  scope  of  their  powers, 
or  entirely  foreign  to  the  purposes  of  their  creation,  or  absolutely 
immoral  or  against  public  policy ; '  that  contracts  thus  made  are 

» Clark  V,  Iowa  City,  20  WaU.  585.  v.   Pittsford,  28  Vt.  286;  Halstead  c. 

See,  also,  De  Cordova  «.  Galveston,  4  Mayor,  etc.,  3  Comst.  430;    S.  C,  5 

Tex.  470;    Underbill  v.   Trustees,  17  Barb.  218;  The  Floyd  Acceptances,  7 

Cal.  172.  Wall.  666;    People  v.    Gray,   23  CaL 

The  holder  may  sae  on  the  coupons  125  ;  School   District  v.  Thompson,  5 

without  being  interested  in  or  pro-  Minn.  280  ;  Philadelphia  v.  Lewis,  etc., 

ducing  the  bondsto  which  they  were  R.  Co.,  33  Pa.  St.  38  ;  Commonwealth 

originally  attached.     See  decisions  in  v.  Pittsburgh,  34  id.  496 ;  King  v.  WU- 

Sup.  Ct.  of  United  States,  above  cited,  son,  1  Dill.  (C.  C.)  555. 

But  municipal  warrants  or  orders,  In  the  case  of  Everston  d.  National 

though  negotiable  in  form  and  trans-  Bank  of  Newport,  13  Alb.  L.  J.  350,  the 

ferable  by  delivery,  bo  that  the  holder  court  of  appeals  of  New  York  recently 

may  sue  thereon  in  his  own  name,  do  held,  that  where  coupons  of  a  railroad 

not  possess  the  qualities  of  negotiable  company  were  made  payable  to  bearer, 

paper,  even  in  the  hands  of  an  inno-  they  were  negotiable  and  entitled  to 

cent  holder,  so  as  to  preclude  inquiry  all  the  incidents  of  negotiable  paper, 

into  the  legality  of  their  issue,  or  pre-  such  as  days  of   grace ;  and   that  a 

elude  defenses  thereto.      Clark  v.  Des  bona  fide  purchaser  of  the  same,  after 

Moines,    19  la.   199 ;    Clark    v.    Polk  the  time  fixed  for  payment,  but  be- 

County,  id.  248 ;  People  v.  County,  11  fore  the  days  of  grace  had  expired, 

Cal.  170;  St urte van t  ^.  Liberty,  46  Me.  was  entitled  to  recover  on  them,  al- 

457  ;  Emery  v.  Mariaville,  56  id.  315  ;  though  they  had  been  stolen. 

Smith  V.  Cheshire,  13  Gray,  318;  An-  »  Martin  c.  Mayor,!  Hill,  346;  Boon 

dover  v.  Graften,      ;  Commissioner  u.  v,  Utica,  2  Barb.  104 ;  Cornell  «.  Guil- 

Keller,  6  Kans.  510.  ford,  1   Den.  510  ;  Boyland  v.  Mayor, 

But  compare  with  the  foregoing  etc.,  1  Sandf .  27 ;  Dill  «.  Wareham,  7 
authorities,  Hyde  v,  Franklin,  27  Vt.  Mete.  438 ;  Parsons  ©.  Inhabitants  of 
185 ;  Dalymple  v.  Whitingham,  26  id.  Goshen,  11  Pick.  396  ;  Vincent  v.  Nan- 
345 ;  Bank  v.  Farmington,  41  N.  H.  32 ;  tucket,  12  Cush  103  ;  Stetson  t>.  Kemp- 
Inhabitants  V.  Weir,  9  Ind.  224  ;  Taft  ton,  13  Mass.  272 ;  Spaulding  v.  liOwelJ, 
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absolutely  void ;  and  that  no  recovery  can  be  had  thereon,  when 
the  defense  set  up  to  the  same  is  the  want  of  power  to  so  con- 
tract. * 

"In  favor  of  honajid^  holders  of  securities,"  observes  Mr.  Dil- 
lon, "  the  corporation  may  be  estopped  to  avail  itself  of  irregu- 
larities in  the  exercise  of  power  conferred,  but  it  may  always  be 
shown  that  under  no  circumstances  could  the  coi'poration  lawfully 
make  a  contract  of  the  character  in  question." '  This  was  the 
early  rule  of  the  English  cases,  in  the  application  of  the  doctrine 
of  ultra  vires  to  private  corporations,  viz. :  that  such  corporations 
have  the  powers  only  which  are  conferred  by  the  charter,  the 
incorporating  statutes  or  the  constating  instruments,  and  that  they 
can  only  be  bound  by  contracts  by  their  agents  or  otherwise  that 
are  within  the  -limits  of  the  powers  thus  possessed.*  And  this 
seems  to  have  been  the  American  doctrine. 

Thus  it  was  held  that  a  company  incorporated  for  the  puri)()8e 
of  establishing  and  conducting  a  line  or  lines  of  steamboats,  ves- 
sels and  stages,  ox  other  carriages  for  the  conveyance  of  passen- 
gers between  certain  places,  could  not  make  a  valid  contract  for 
the  breaking  of  ice  for  the  passage  of  vessels,  and  the  towing  of 
vessels  through  the  track  thus  broken  to  a  place  other  than  desig- 
nated, and  that  an  action  could  not  be  maintained  upon  such  a 
contract  against  such  corporation  if  the  defense  of  a  want  of 

33  Pick.  871 ;  Clark  v,  Polk  Co.,  19  la.  money  has  been  advanced  to  a  munici- 

248;  Estep  v.  Keokuk  Co.,  18  id.  199 ;  pal  corporation  on  a  contract  void  for 

Mitchell  V.  Rockland.  4$  Me.  496 ;  S.  want  of  authority  on  the  part  of  tlie 

C.,  41  id.  363 ;  Anthony  v.  Cleveland,  corporation  to  make  it,  and  the  corpo- 

12  Ohio,  375  ;  Commissioners  9.  Cox,  6  ration  afterward  refuses  to  fulfill  the 

Ind.  403 ;  Inhabitants  9.  Weir,  9   id.  contract,  the  party  thus  advancing  the 

224;  Smeadv.  R.  Co.,  11  id.  104;  Brady  money  may  without  a  demand  of  it 

t.  Mayor,  etc.,  20  N.  Y.  312 ;  Appleby  recover  it  back  in  an  action  for  money 

t.  Mayor,  etc.,  15  How.  Pr.  428 ;  Cuyler  had  and  received.      Dillon    t.  Ware- 

V.  Rochester,  12  Wend.  165  ;  Hodges  v.  ham,  7  Mete.  438.  See,  also,  McCracken 

Buffalo,  2  Den.  110.  v.  San  Francisco,  16  Cal.  571. 
Bat  it  has   been  held   that,  where 

'  Dill,  on  Man.  Corp.,  §  881  ;  Marsh  t,  publicly  entered  into  with  the  knowl- 

FttltonCo.,  10  Wall. 676;  Thomas  ?J.Rich-  edge  of  the  citizens  and  not  objected 

mond,  12  id.  849 ;  Bridgeport  v,  Hous-  to,  until   the  rights  of  third  persons 

atonic,   etc.,    R.    Co.,   15   Conn.  475;  have  attached. 

Leavenworth  v.  Rankin,  2  Kans.  358.  «  Dill,  on  Mun.Corp.,  §§  108,  381, 415, 

But  this  doctrine  seems  to  be  some-  426,  and  notes, 

what  qualified  in  Allegheny  City  v.  Mc-  *  Earl  of  Shrewsbury  «.  North  Staf- 

Clurkan,  14  Pa.   St.  81,  where  it  was  fordshire  R.    Co.,  35   L.  J.   Ch.    150  ; 

held  that  a  municipal  corporation  may  Taylor  v.  Chichester,  etc.,  R.  Co.,  L.  R.^ 

be    liable  for  the  unauthorized  con-  2  Ex,  356. 
tracts  of  its  officers,  when  these  are 
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power  to  contract  was  made ;  *  and  it  has  also  been  held  that  a 
corporation  was  not  estopped  from  making  a  defense  on  the  ground 
of  ultra  \'ires,  even  though  it  had  received  the  consideration  or 
benefits  of  the  contract.^ 

What  then  is  the  present  doctrine  on  the  subject  of  ultra  vires  ? 
Is  a  contract  entered  into  on  the  part  of  a  corporation  void  under 
all  circumstances  if  it  exceeds  the  powers  conferred  upon  it?  Is 
it  void  if  it  exceeds  the  chartered  powers  of  the  coi*poration, 
provided  the  corporation  has  received  the  consideration  of  the 
contract,  or  the  benefits  resulting  from  it?  Is  it  void  if  it  is  a 
promissory  note  or  other  negotiable  instrument  in  the  hands  of  a 
honafde  holder,  given  as  the  consideration  of  a  contract,  or  for 
property  delivered  ?  Would  it  be  void  if  executed  by  an  agent 
in  excess  of  his  authority,  where  the  corporation  has  received  the 
consideration?  What  remedy  exists  in  case  of  the  attempt  to 
act  or  contract  on  the  part  of  a, corporation  or  its  agents  ia 
excess  of  the  powers  conferred  upon  it  or  them,  and  who  is  enti- 
tled to  it  ? 

These  are  among  the  numerous  questions  presented  by  the 
doctrine  of  ultra  vires,  in  its  application  to  corporations.  We 
will  proceed  to  consider  them  and  the  m6dem  doctrine  relating 
to  that  subject. 

Sec.  258.  Different  seiiBes  in  which  the  term  ultra  vires  is  lued— In 
a  recent  case  in  California,  the  supreme  court  of  that  stat«  has 
referred  to  the  different  senses  in  which  the  term  ultra  vires  ia 
used.  Sawter,  C.  J.,  observed :  "  An  act  is  said  to  be  ultra 
vires  when  it  is  not  within  the  scope  of  the  powers  of  the  corpo- 
ration to  perform  it  under  any  circumstances  or  for  any  purpose. 
An  act  is  also  sometimes  said  to  be  ultra  vires  with  reference  to  the 
rights  of  certain  parties,  when  the  corporation  is  not  authorized  to 
perform  it  without  their  consent ;  or  with  reference  to  some  specific 
purpose  when  it  is  not  authorized  to  perform  it  for  that  purpose, 

^  Pennsylvania  Co,   «.  Dandridge.  8  457;  14  Eng.  L.  &  Eq.  57;  Preston   c. 

G.  &  J.  248.    See,  also.  Abbot  «.  Bal-  Liverpool  R.  Co.,  5  H.  L.  C.  605  ;  Al- 

timore  Steam  Jack.  Co.,  1  Md.  Ch.  542;  bert  v.  Savings  Bank,  1  Md.   Cb.  407  ; 

Mechanics*  Bank  v.   Meriden   Agency  Ohio  L.  Ins.  Co.  «.  Merchants*  Ins.  Co.. 

Co.,  24  Conn.  159;  Berry  t?.  Yates,  24  11  Humph.  1;  Guest  v.  Poole  R.,  L. 

Barb.  199.                          '  R.,  5  C.  P.  653  ;  Ang.  &  Am.  on  Corp., 

» Gage  V.  New  Market  R.  Co.,  18  Q.  B.  §  256,  and  notes. 
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although  fully  within  the  scope  of  the  general  powers  of  the  cor- 
poration, with  the  consent  of  parties  interested,  or  for  some  other 
purpose.  And  the  rights  of  strangers  dealing  with  coi-porations 
may  vary,  according  as  the  act  is  ultra  vires  in  one  or  the  other 
of  these  senses.  All  these  senses  must  be  constantly  borne  in 
mind  in  considering  a  question  arising  out  of  dealings  with  a 
corporation. 

"  When  an  act  is  ultra  vires  in  the  first  sense  mentioned,  it  is 
generally,  if  not  always,  void  in  totOy  and  the  corporation  may 
avail  itself  of  the  plea.  But  when  it  is  ultra  vires  in  the  second 
sense,  the  right  of  the  corporation  to  avail  itself  of  the  plea  will 
depend  upon  the  circumstances  of  the  case."  * 

We  will  proceed  to  consider  these  two  propositions,  and  to 
determine,  first,  the  eflfect  of  this  doctrine  of  ultra  vires  in  rela- 
tion to  contracts  made  by  the  corporation,  but  in  so  doing  it 
has  exceeded  the  authority  and  power  which  it  possesses  by  vir- 
tue of  the  powers  conferred  upon  it  by  law;  and,  secondly,  its 
effect  where  contracts  are  made  by  its  officers  or  agents  in  excess 
of  and  beyond  the  authority  conferred  upon  them  for  that  pur- 
pose, by  the  creating  acts  or  constating  instruments. 

Sec.  259.      Are  all  contracts  void  that  are  entered  into  by  corporations, 

which  are  ultra  vires  7  —  In  considering  this  question  it  may  be 
proper  to  state  that  a  distinction  has  been  made  between  contracts 
executed  or  partly  executed,  and  those  that  are  not,  either  in 
whole  or  in  part,  executed. 

We  will  present  the  following  hypothetical  case  for  illustration : 
Suppose  a  banking  institution  is  duly  incorporated  with  the  ordinary 

'  The  Miners' Ditch  Go.  v.ZeUerbach,  bodies,  acting  by   directors,    for  the 

97  Cal.  543.  purpose  of  carrying  them  oat.      But 

As  to  the  doctrine  of  ultra  vires  see,  these  bodies  have  no  existence  inde- 

alao,  the  English  cases,  East  Anglian,  pendent  of  the  acts  which  create  them, 

etc.,  R.  Co.  r.  Eastern,  etc.,  R.  Co.,  11 C.  and  they  are  created   by  parliament 

B.  775 :  Green's  Brice's  Ultra  Vires,  with  special  and   limited  powers,  and 

28  et  fteq. ;    Shrewsbury,  etc.,   R.  Co.  for  limited  purposes.  Whether  parlia- 

V.  London,  etc. ,  R  Co.,  22  L.   J.  Ch.  ment  has  wisely  limited  their  powers 

683.  for  purposes  of  their  incorporation  is 

In  the  latter  case  it  is  observed  :  not   for  us  to  consider.     The  fact  of 

"  Tlie  great  undertakings  of  tliese  (t.  their  being  endued  with  such  powers 

e.,  railway    and    similar)    companies  and  incorporated    for  such   purposes 

could  not  be  carried  out  by   private  only   shows  that   parliament  did  not 

enterprises,  and  parliament  has  there-  think  fit  to  intrust   them  with  more 

fore,  with  a  view  to  the  public  good,  extended  powers,or  to  incorporate  them 

authorized  the  constitution  of  Targe  for  other  purposes." 
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powers  and  privileges  of  such  a  corporation,  and  it  is  finally  resolved 
by  such  bank,  in  the  usual  and  authorized  mode  of  corporate  action, 
that  it  will  embark  in  the  purchase  of  grain ;  and  that  to  such  a  couh-e 
and  policy  on  the  part  of  the  corporation  there  is  not  a  dissent- 
ing stockholder,  or  other  person  having  any  interest  in  the  same. 
In  carrying  out  this  resolution,  we  will  suppose  that  the  corpora- 
tion purchases,  principally  on  time,  a  large  quantity  of  wheat,  for 
which  it  pays  the  seller  only  a  small  portion  of  the  consideration, 
and  gives  its  obligation  in  the  foim  of  a  negotiable  note  or  bill 
for  the  balance.  If  the  corporation  should  be  successful  in  the 
investment,  a  large  sum  may  be  realized  and  the  stockholder 
enriched  thereby  ;  the  obligation  to  pay  for  the  wheat  would  be 
canceled,  and  the  members  of  the  corporation  pocket  the  divi- 
dends thereby  produced,  with  entire  satisfaction.  But  suppose  the 
investment  turns  out  unfortunate,  and  a  large  loss  is  sustained, 
and  that  the  obligation  given  for  the  wheat  is  repudiated,  on  the 
ground  that  the  corporation  had  no  authority  to  make  such  a  con- 
tract ;  that  the  excess  of  powers  in  this  respect  must  be  presumed 
to  be  known  by  the  other  party  to  the  contract ;  that  the  statutes 
and  constating  instruments  are  public  acts  and  records,  of  which 
parties  dealing  with  it  are  required  to  take  notice ;  and  that  such 
acts  or  instruments  clearly  show  that  the  corporation  was  exceeding 
the  powers  conferred  upon  it.  Can  such  a  defense  be  main- 
tained in  an  action  against  the  bank  on  the  obligation  given  ? 

If  maintainable  against  the  payee,  would  it  be  against  a  bona 
fids  holder,  without  notice  of  the  purposes  for  which  the  note  or 
bill  was  given  ?    We  will  proceed  to  consider  these  questions. 

Sec.  260.  In  the  opinion  of  the  author  such  a  defense  cannot 
be  made  under  such  circumstances.  It  would  appear  exceedingly 
unjust  that  a  corporation  should  be  permitted  to  take  the  con- 
sideration of  such  a  contract,  and  then,  in  the  event  of  an  unsuc- 
cessful investment,,  repudiate  the  same. 

Against'  the  doctrine  of  ultra  vires,  in  such  cases  as  a  defense, 
CoMSTOcK,  C.  J.,  observes :  "  If  the  enterprise  is  successful,  the 
corporation  and  its  stockholders  gain  by  the  result.  If  a  depres- 
sion occurs  in  the  market,  and  disaster  is  threatened,  the  doctrine 
that  a  corporation  can  never  act  outside  of  its  charter  enables  it 
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to  say,  ^  this  is  not  oiir  dealing,'  and  the  money  used  in  the  deal- 
ing may  be  unconditionally  reclaimed  from  whatever  parties  have 
received  it  for  value;  while  the  injured  dealer  must  seek  his 
remedy  against  agents,  perhaps,  irresponsible  or  unknown.  Cor- 
porations may  thus  [if  the  doctrine  of  ultra  vires  in  such  cases  is 
adopted]  take  all  the  chances  of  gain,  without  incurring  the 
hazard  of  loss.  Familiar  maxims  of  the  law  must  be  reversed. 
In  the  relation  of  private  principal  and  agent,  the  adoption  of  the 
agent's  unauthorized  dealings  is  equivalent  to  an  original  author- 
ity ;  and  the  adoption  is  perfect  when  the  principal  receives  the 
proceeds  of  that  dealing.  Corporations  may  practically  act  in  the 
same  manner.     *    *    * 

"  But  is  it  true  that  all  contracts  for  purposes  not  embraced  in 
their  charters  are  illegal,  in  the  appropriate  sense  of  the  term  ? 
This  proposition  I  must  deny.  Undoubtedly,  such  engagements 
may  have  vices,  which  sometimes  infect  the  contracts  of  individu- 
als. They  may  involve  a  malum  in  se,  or  a  m^lum  prohihitum^ 
and  may  be  void  for  any  cause  which  would  avoid  the  contract  of 
a  natural  person.  But  where  no  such  vices  exist,  and  the  only 
defect  is  one  of  power,  the  contract  cannot  be  void  because  it  is 
illegal  or  immoral.  Such  a  doctrine  may  have  some  slight  founda- 
tion in  the  earlier  English  railway  cases,*  but  it  was  never  estab- 
lished, and  is  not  now  received  in  the  English  courts.' 

"  The  books  are  full  of  cases  upon  the  powers  of  corporations 
and  the  effect  of  dealing  in  a  manner  and  for  objects  not  intended 
in  their  charters ;  but  with  the  slight  exception  named,  there  is  not 
only  an  entire  absence  of  adjudged  cases,  even  of  judicial  opinion 
or  dicta^  for  the  proposition  that  mere  want  of  authority  renders 
a  contract  illegal.  Such  a  proposition  seems  to  me  absurd.  The 
words  *  ultra  vires,'  and  *  illegality,'  represent  totally  different  and 
distinct  ideas.  It  is  true  that  a  contract  may  have  both  these 
defects,  but  it  may  have  one  without  the  other.  For  example,  a 
bank  has  no  authority  to  engage,  and  usually  does  not  engage,  in 
benevolent  enterprises.  A  subscription  made  by  authority  of  the 
board  of  directors  and  under  the  corporate  seal,  for  the  building 

*  The  East  Anglian  R  Co.  v.  The  '  The  Mayor,  etc.,  v.  The  Norfolk  R. 

Eastern  Counties  R.  Co..  7  Eng.  L.  &  Co.,  80  Eng.   L.    &  Eq.  120;  Eastern 

Eq.  509;   Macgregor  «.  Deal,  etc.,  R.  Counties  R.  Co.  «.  Hawkes,  85  id.  8. 

Go.  16  id.  180.  Bee,  also,  poit,  §  267  and  notes. 
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of  a  church  or  college,  or  an  almfr-house,  would  be  cleurly  ultra 
vires,  but  it  would  not  be  illegal.  If  every  corporator  should  ex- 
pressly assent  to  such  an  application  of  the  funds,  it  would  still 
be  ultra  vires,  but  no  wrong  would  be  committed  and  no  public 
interest  violated.  So,  a  manufacturing  corporation  may  purchase 
ground  for  a  school-house,  or  a  place  of  worship  for  the  intel- 
lectual, religious  and  moral  improvement  of  its  operatives.  It 
may  buy  tracts  and  books  of  instruction  for  distribtition  among 
them.  Such  dealings  are  outside  of  the  charter ;  but  so  far  from 
being  illegal  or  wrong,  they  are,  in  themselves,  benevolent  and 
praiseworthy.  So,  a  church  corporation  may  deal  in  exchange. 
This,  though  ultra  vires,  is  not  illegal,  because  dealing  in  exchange 
is  not,  itself,  an  unlawful  act."  * 

Sec.  261.  It  is  evident  that  by  the  plainest  principles  of  jus- 
tice, corporations  making  contracts  in  such  cases,  and  receiving 
the  consideration  and  the  full  benefits  of  the  same,  should  not  be 
allowed  to  defeat  the  obligations  made  by  them  therefor ;  or,  at 
least,  should  not  be  permitted  with  impunity  to  appropriate  the 
property  of  another  received  by  virtue  of  such  a  contract,  and, 
under  a  plea  of  idtra  vires,  defeat  any  recovery  therefor. 

Sec.  262.  The  right  of  recovery  in  such  cases  is  sometimes 
made  to  rest  upon  the  unanimous  consent  and  approval  of  the 
stockholders.  But  in  case  this  is  not  expressly  given,  it  would 
probably  be  presumed  from  an  acceptance  of  the  fruits  and  profits 
of  an  enterprise  thus  entered  upon  ultra  vires,  and  of  the  benefits 
and  consideration  of  a  contract  made  by  the  corporation  in  the 
prosecution  of  such  enterprise. 

This  would,  undoubtedly,  be  a  ratification  of  the  contract  by 
them.  But  if  such  corporation  by  itself  or  its  agents  engages  in 
such  an  enterprise,  and  in  the  usual  way  issues  its  obligations, 
would  the  failure  of  a  member  to  give  his  express  or  implied 
assent  thereto  enable  him  or  the  corporation  to  make  ultra  vires 
a  defense  to  such  an  obligation,  the  consideration  of  which  has 
been  received  and  appropriated  by  the  corporation,  for  a  purpose 
foreign  to  the  original  objects  and  purposes  of  its  creation?  If, 
as  has  been  suggested,  the  contract  has  been  executed  and  the 

»  BiBsell  V.  The  Micliigan,  eta,  R.  Co.,  22  K  Y.  264-269. 
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corporation  has  received  the  consideration  of  the  same,  and  more 
especially  if  the  stockholder  has,  with  a  knowledge  of  the  trans- 
action, acquiesced  therein,  and  received  his  share  of  the  dividends 
and  profits  of  the  enterprise,  this  would,  undoubtedly,  conclude 
him  and  the  corporation  from  a  defense  on  the  ground  of  ultra 
vires.  But  a  member,  unde/  other  circumstances,  has  an  unques- 
tioned right  to  restrain  the  execution  of  an  undertaking,  or  a 
contract,  ultra  vires  the  corporate  powers,  which  we  will  hereafter 
consider.* 

Seo.  263.  IMBtinctioii  between  executed  and  unexecuted  contracta  in 
relation  to  the  doctrine  of  ultra  virea.  — We  have  noticed  that  cor- 
porations may  enter  into  contracts  that  will  become  binding, 
although  such  contracts  may  exceed  its  authorized  powers. 
Whether  absolutely  void  or  not  may  depend  upon  the  question 
whether  such  contract  is  prohibited  by  the  positive  provisions  of, 
the  statute  or  public  policy.  If  it  exceeds  the  express  or  implied 
powers  of  the  corporation,  it  does  not,  from  the  preponderance  of 
authority,  necessarily  follow  that  it  is  void  or  even  voidable.  A 
stockholder  may,  in  such  a  case,  restrain  the  act.  But  in  the  ab- 
sence of  such  proceeding,  and  especially  where  the  act  has  received 
the  unanimous  assent  of  the  corporators,  it  would  be  treated  as 
valid  and  binding. 

Again,  if  the  corporation,  by  virtue  of  a  contract,  has  received 
and  appropriated  the  fruits  of  a  contract,  or  appropriated  property 
acquired  thereby,  it  would  not  usually  be  heard  to  object  that  it 
had  not  authority  to  act.  To  allow  such  a  plea  as  a  defense  to  an 
obligation  would  be  to  allow  it  to  take  advantage  of  its  own 
wrong.  It  has  been  replied  to  such  a  conclusion,  that  a  party 
dealing  with  a  corporation  is  supposed  to  know  of  the  extent  of 
its  powers,  and  that,  therefore,  a  contract  entered  into  with  the 
corporation,  in  excess  of  such  powers,  makes  him  equally  a  wrong- 
doer But  such  acts  in  excess  of  corporate  authority  are  not 
tainted  with  criminality,  nor  are  they  necessarily  illegal,  as  we 
have  seen,  on  that  ground. 

^  It  may  be  the  duty  of  the  member  ultra  vires  as  he  might  be  presumed 

tinder  such  circumstances  to  restrain  to  acquiesce  in  the  execution  of  con- 

tlie  unlawful  act  in  such  cases,  which  tracts  to  which  he  expressed   no  dis- 

hemay  do  by  injunction;  and  in  the  sent,  if  executed  in  the  usual  manner, 

absence  of  such  proceeding,  be  estop-  On    the    subject    of    injunctions,  see 

P^  from  insisting  upon  the  defense  of  post,  §  408. 
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On  the  othjer  hand  they  may  be  entirely  laudable  and  praise- 
worthy, although  in  excess  of  chartered  powers.  Can  a  corpora- 
tion, then,  receive  the  consideration  of  an  obligation,  or  the 
property  of  another,  even  for  purposes  foreign  to  its  institution, 
and  appropriate  the  same,  and  refuse  payment  therefor?  Or 
can  the  corporation  in  case  of  an  agreement,  made  in  excess  of 
corporate  powers,  but  not  executed,  no  consideration  having  ac- 
tually passed  between  the  parties  (such  as  a  contract  between  a 
railroad  company  and  an  individual,  by  which  the  latter  is  to  con- 
struct steamboats,  to  be  operated  by  the  company  in  a  manner 
not  embraced  within  the  powers  conferred  upon  it),  refuse  to  com- 
ply with  such  agreement  on  its  part,  and  make  a  successful  de- 
fense to  any  claim  for  damages  thereon  by  the  other  party,  by 
reason  of  the  breach  of  such  contract,  on  the  ground  that  such 
contract  is  ultra  vires  ? 

§  264.  In  answer  to  the  first  question,  and  to  illustrate  the  law 
on  the  subject,  we  will  suppose  that  a  corporation  is  duly  organ- 
ized to  construct  and  operate  a  railroad  from  Chicago  to  Cairo, 
in  the  state  of  Illinois,  and  that  having  completed  said  road  it 
proposes  to  connect  the  same  with  a  line  of  steamboats,  to  be  con- 
structed and  operated  on  the  Mississippi  river,  between  Cairo  and 
New  Orleans.  To  carry  out  this  enterprise  entirely  foreign  to 
the  purposes  of  its  organization,  we  will  also  suppose  that 
such  corporation,  in  the  usual  way,  enters  into  a  contract  with  an 
individual  to  construct  a  number  of  steamboats,  and  that  pursuant 
to  said  contract  said  steamboats  are  constructed  and  operated  as 
aforesaid  by  said  company  ;  that  the  consideration  for  such  boats, 
given  by  said  company,  in  pursuance  of  the  provisions  of  the 
agreement,  was  its  bonds  executed  and  issued  in  the  usual  way, 
secured  by  a  mortgage  on  its  railroad ;  that  said  boats  were  in- 
sured by  the  company  ;  that  subsequently  said  company  received 
the  amount  of  the  cost  of  such  boats  from  insurance  companies, 
on  account  of  a  total  loss  of  the  same ;  that  the  company  failed  to 
pay  such  bonds  when  due ;  that  a  suit  is  brought  against  the  com- 
pany to  recover  the  same,  and  that  the  company  interpose  an  an- 
swer as  a  defense,  that  such  a  contract  was  ultra  vires,  and,  there- 
fore, absolutely  void.  Would  this  be  a  good  defense  under  the 
circumstances  of  the  case  ?    Would  the  rights  of  the  plainti£E  be 
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different  if  he  was  a  iona  fide  holder  of  the  bonds  by  assignment 
of  the  same  before  due,  having  purchased  them  of  the  payee,  with- 
out any  actual  notice  of  the  consideration  for  which  they  were 
given,  or  any  knowledge  of  the  corporate  powers  of  the  maker, 
except  such  as  may  be  presumed  from  the  creating  acts  of  the 
corporation? 

In  a  recent  case  in  Illinois,  the  questions  we  have  presented 
have  been  ably  considered  by  Chief- Justice  Lawkencb.  He  says : 
"  It  is  said  by  counsel  for  the  complainant  that  a  corporation  is 
not  estopped  to  say  in  its  defense  that  it  had  not  power  to  make 
a  contract  sought  to  be  enforced  against  it,  for  the  reason  that  if 
thus  estopped  its  powers  might  be  indefinitely  enlarged.  While 
the  contract  remains  unexecuted  on  both  sides,  this  is  undoubtedly 
true,  but  when,  under  cover  of  this  privilege,  a  corporation  seeks 
to  evade  the  payment  of  borrowed  money  on  the  ground  that  al- 
though it  had  power  to  borrow  money,  it  expended  the  money 
borrowed  in  prosecuting  a  business  which  it  was  not  authorized 
to  prosecute,  it  is  pressing  the  doctrine  of  ultra  vires  to  an  extent 
that  can  never  be  tolerated,  even  though  the  lender  of  the  money 
knew  that  the  corporation  was  transacting  a  business  beyond  its 
chartered  powers,  and  that  his  money  would  be  used  in  such 
business,  provided  the  business  itself  was  free  from  any  intrinsic 
immorality  or  illegality.  Neither  is  it  correct  to  say  that  the  ap- 
plication to  corporations  of  the  doctrine  of  equitable  estoppel, 
where  justice  requires  it  to  be  applied  (as  when  under  a  claim  of 
corporate  power,  they  have  received  benefits  for  which  they  refuse 
to  pay,  from  a  sudden  discovery  that  they  had  not  the  powers  they 
had  claimed),  can  be  made  the  means  of  enabling  them  indefinitely 
to  extend  their  powers.  If  it  were  true  it  would  be  an  insupera- 
ble objection  to  the  application  of  the  doctrine,  even  for  the  pur- 
pose of  preventing  injustice  in  individual  cases.  But  it  is  not 
true.  This  doctrine  is  applied  only  for  the  purpose  of  compelling 
corporations  to  be  honest,  and  after  whatever  mischief  may  belong 
to  the  performance  of  an  act  ultra  vires  has  been  accomplished. 
But  while  a  contract  remains  executory,  it  is  perfectly  true  that 
the  powers  of  corporations  cannot  be  extended  beyond  their  proper 
limits  for  the  purpose  of  enforcing  a  contract.  Kot  only  so,  but 
on  the  application  of  stockholders,  or  any  other  person  authorized 
to  make  the  application,  a  court  of  chancery  would  interfere  and 
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forbid  the  execution  of  a  contract  ultra  vires.  So,  too,  if  a  con- 
tract ultra  vires,  is  made  between  a  corporation  and  another  per- 
son, and  while  it  is  yet  wholly  unexecuted,  the  corporation  recedes, 
the  other  contracting  party  would  probably  have  no  claim  for 
damages.  But  if  such  other  party  proceeds  in  the  performance 
of  the  contract,  expending  his  money  and  his  labor  in  the  pro- 
duction of  values  which  the  coi"poration  appropriates,  we  can  never 
hold  the  corporation  excused  from  payment  on  the  plea  that  the 
contract  was  beyond  its  power.  Take,  for  example,  the  case  of  a 
corporation  chartered  to  build  a  railway  from  Chicago  to  Rock 
Island.  Under  such  a  charter  the  company  would  have  no  power 
to  build  steamboats,  for  the  purpose  of  running  a  line  of  such 
vessels  between  Kock  Island  and  St.  Louis.  But  suppose  the 
company,  notwithstanding  the  want  of  power,  should  make  a  con- 
tract for  the  building  of  a  vessel,  and  it  is  built  by  the  contractor  and 
accepted  and  used  by  the  railway,  could  any  court  permit  the  corpo- 
ration, when  sued  for  the  value  of  the  vessel,  to  excuse  itself  from 
payment,  on  the  ground  that,  although  it  has  and  uses  the  steamer, 
it  had  no  authority  to  do  so  by  its  charter  ?  Or,  suppose  that,  in- 
stead of  having  a  vessel  built  by  a  contractor,  it  employs  a  super- 
intendent to  build  it,  and  hires  mechanics  by  the  day,  could  it 
escape  the  payment  of  their  wages  on  the  ground  that  it  had  em- 
ployed them  in  a  work  ultra  vires  3  In  cases  of  such  character, 
courts  simply  say  to  corporations,  you  cannot,  in  this  case,  raise 
the  question  of  your  power  to  make  the  contract.  It  is  sufficient 
that  you  have  made  it,  and  by  so  doing  have  placed  in  your  corpo- 
rate treasury  the  fruits  of  others'  labor,  and  every  principle  of  jus- 
tice forbids  that  you  be  permitted  to  evade  payment  by  an  ap- 
peal to  the  limitations  of  your  charter.  We  are  aware  that  cases 
may  be  cited  in  apparent  conflict  with  the  principles  here  an- 
nounced, but  the  tendency  of  recent  decisions  are  in  harmony  with 
them.  "While  courts  are  inclined  to  maintain  with  vigor  the  lim- 
itations of  corporate  action  whenever  it  is  a  question  of  restraining 
corporations  in  advance  from  passing  beyond  the  boundaries  ot 
their  charters,  they  are  equally  inclined,  on  the  other  hand,  to 
enforce  against  them  contracts,  though  ultra  vires,  of  which  they 
have  received  the  benefits."  * 

>  Bradlej  r.  BaUard,  55  m.  417.   Bee,  also,  Gas  Co.  v.  Ban  Francisco,  9  Cal.  458. 
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8eo.  265.  When  neither  party  can  avoid  the  contract,  though  ultra 
—  If  contracts  between  corporations  and  individuals  are 
absolutely  void  because  ultra  vires,  then  this  defense  could  be  set 
up  by  the  individual  as  well  as  the  corporation ;  and  where  it 
would  be  greatly  to  the  interest  of  the  individual  so  to  do,  the  cor- 
poration, though  suffering  great  pecuniary  loss  thereby,  could  not 
avoid  such  a  defense  on  the  part  of  the  other  contracting  party. 
But  it  is  well  settled,  I  apprehend,  by  the  preponderance  of 
authority,  that  neither  the  corporation  nor  an  individual,  entering 
into  a  contract  with  it,  can  avoid  a  contract  of  sale  an.d  purchase 
of  property  where  the  property  is  delivered,  nor  can  the  individual 
reclaim  the  property  sold,  or  the  corporation  avoid  the  payment 
of  the  price  of  the  same,  on  the  ground  that  it  had  no  authority 
to  make  the  contract  so  long,  at  least,  as  it  retains  it  and  enjoys 
the  benefit  of  the  contract* 

Sec.  266.  Common  principles  of  justice  would  require  a  cor- 
poration to  pay  for  property  actually  received  and  appropriated, 
to  repay  money  borrowed  and  expended,  and  to  pay  for  labor  and 
services  actually  received.  If  the  agents  or  officers  make  ultra 
vires  contracts,  they  may  be  personally  responsible  to  the  stock- 
holders for  damages  sustained,  by  reason  of  such  contracts,  and 
they  may  be  restrained  from  entering  into  or  executing  such  con- 
tracts by  the  stockholders,  or  perhaps  creditors,  interested  in  the 
matter. 

But  when  such  a  contract  is  once  executed,  it  would  appear 
consonant  with  principles  of  justice  and  equity  to  sustain  the  con- 
tract, where  the  corporation  has  received  the  consideration,  though 
executed  on  the  part  of  the  corporation  in  excess  of  authority  ot 
either  the  agents  executing  the  same,  or  the  corporation.' 

This  doctrine  seems  well  sustained  by  the  current  of  modern 
decisions.     In  many  cases  it  has,  it  is  true,  been  held  that  on 

» Parish  V.  Wheeler,  22  N.  Y.  494;  'Zabriskie  v.  C.  C,  etc.,  R.  Co.,  23 
Bissel  «.  The  Michigan,  etc.,  R.  Co.,  How.  381  ;  Cary  v.  Cleveland,  etc.,  R. 
icL  258 ;  White  v.  Franklin  Bank,  22  Co.,  29  Barb.  35 ;  Argenti  v.  San  Fran- 
Pick.  181 ;  Tracy  u.Talmage,  14  N.Y.  cisco,  16  Cal.  255;  McCluer  v.  Man- 
162;  De  Graff  9.  American  Linen,  etc.,  cheater,  etc.,  R.  Co.,  13  Gray,  124; 
Co.,  21  id.  124;  Fester  v.  La  Rue,  15  Chapman  v.  M.  R.,  etc.,  R.  Co.,  6  Ohio 
Barb.  323 ;  Gould  v.  Town  of  Oneonta,  St.  137 ;  Hale  v.  Mutual  Fire  Ins.  (  o. ,  32 
3  Hun,  401 ;  Hazelhurst  v.  Savannah,  N.  H.  297;  Railroad©.  Howard,?  Wall, 
etc.,  R.  Co.,  43  Ga.  54 ;  Southern  L.  413. 
Ins.  Co.  o.  Lanier,  6  Fla.  110. 
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technical  grounds  a  recovery  could  not  be  had  on  the  contract 
itself,  where  it  was  ultra  vires  of  the  corporation,  but  that  a  re- 
covery might  be  had  for  the  consideration  of  the  contract  thus 
entered  into.  In  other  cases  it  has  been  maintained  that  where 
corporations  liave  received  the  benefit  of  such  contracts,  they 
should  be  required  to  perform  them,  if  they  are  not  against  positive 
law  or  public  policy.* 

It  was  observed  by  Bacon,  J.,  in  the  New  York  court  of  appeals, 
on  this  subject,  as  follows :  "  If  it  be  conceded  that  the  defend- 
ants had  no  power  to  enter  into  the  contract  of  sale  in  this  case, 
and  bind  the  company  to  perform  the  obligations  assumed,  viewed 
as  a  mere  question  of  corporate  power,  yet,  having  undertaken  to 
do  so,  and  having  received  the  full  consideration  agreed  to  be  paid 
by  the  plaintiff,  and  he  having  fulfilled  his  entire  contract,  they 
cannot  now  be  permitted  to  set  up  that  excess  of  authority  to 
excuse  them  from  that  part  of  the  contract  which  imposes  an  obli- 
gation upon  them.  This  principle  has  been  repeatedly  held  as 
applicable  to  an  individual  attempting  to  screen  himself  from 
liability  when  contracting  with  a  corporation,  as  in  the  case  of  a 
corporation  when  seeking  to  escape  responsibility  on  the  plea  of 
ultm  vires,  for  acts  deliberately  done  with  all  the  usual  and  need- 
ful formalities,  and  where  they  have  received  the  entire  benefit 
they  contracted  for,  such  a  defense  should  no  longer  be  tolerated 
in  our  courts.  Where  the  question  is  merely  as  to  the  power  to 
contract,  a  party  who  has  had  the  benefit  of  the  contract  should 
not  be  permitted,  especially  where  there  is  no  unlawful  intent 
charged  upon  the  other  party,  and  he  is  in  no  sense  in  pari  delicto^ 
to  question  its  validity.  To  deny  relief  to  a  plaintiff  thus  situated, 
would  be  substantially  to  secure  to  the  party  deliberately  violat- 
ing one  of  the  laws  of  its  existence,  and  when  no  guilty  complicity 
can  be  charged  upon  the  other  party,  the  fruits  of  an  illegal  trans- 
action, and  operate  as  a  premium  upon  repudiation  and  fraud." " 

^  Chicago  Building  Soc.  «.  CroweU,  church,  nor  is  there  any  legal  tnrpi- 

65  111.  458.  tude.     It  may  be  an  excess  of  power 

*  De  Groff  «.  American,  etc.,  Co.,  21  or  a  private  breach  of  trust,  In  respect 

N.  Y.  127.  to  its  stockholders.    The  latter  may 

In  Parish  «.  Wheeler,  22  id.  503.  complain  or  the  state  may  interpose, 

CoMSTOCK,  C.  J.,  observes,  in  relation  but  corporations  themselves,  like  indi- 

to  this  question  ;  "  There  is  certainly  viduals,  in  dealing  with  other  parties, 

no  moral  turpitude  if  a  railroad  corpo-  must  live  up  to  the  rules  of  common 

ration  buys  a  steamboat  or  builds  a  honesty.    *    *    *  Contracts  with  cor- 
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Seo.  267.  Form  of  the  action,  in  case  of  ultra  vires  oontracts.  —  It  has 
in  some  cases,  been  held,  that  where  the  contract  is  ultra  vires, 

porations,  made  in  excess  of  their  excess  of  corporate  power,  and  levy 
powers,  which  are  purely  executory  on  again  upon  other  property, 
hoth  sides,  and  where  no  wrong  will  So,  if  the  creditor,  instead  of  pro- 
be done  if  the  parties  are  left  in  their  ceeding  to  judgment  and  execution  for 
previous  situation,  I  am  willing  to  his  debt,  takes  a  pledge  or  mortgage, 
agree,  should  not  be  enforced,  because  and,  by  the  exercise  of  the  power  of 
such  contracts  contemplate  an  un-  sale,  obtains  the  cash  for  his  demand, 
authorized  diversion  of  corporate  funds,  I  do  not  see  how  he  can  raise  the  in- 
and  therefore  a  breach  of  private  trust,  quiry  whether  the  corporation  debtor 

Executed   dealings  of  corporations  violated    the    trust    duty,  which    it 

must   be  allowed    to  stand    for  and  owed  to  its  shareholders  in  the  pur- 

against  both  parties,  when  the  plainest  chase  of  the  chattels  pledged  or  mort- 

rules  of  good  faith  so  require.   ♦  ♦   ♦  gaged. 

The  most  favorable  statement  of  the  §o  long  as  no  one  else  questions  the 

particular  matter  now  in  question  is,  title  thus  acquired,  and   the   property 

tliat  the  railroad  corporation,  in  excess  is  made  productive  in  the  satisfaction 

of  the  powers  conferred  upon  it  by  of  the  debts,  it   would  be   strange  if 

its  charter,  purchased  and  paid   for  a  the  creditor   can,  upon  such  ground, 

steamboat  and    several  canal  boats ;  claim  that  the  debt  still  exists.     And 

that  being  in  possession  and  use  of  such  is,  in    effect,  this    case.      The 

the  property,  in  connection  with  its  security  of  the  plaintiff,  as  I  have  said, 

regular  business,    it    mortgaged    the  was  In  the  nature  of  a  mortgage.    The 

same  property   to    its    creditors,    the  stipulation  to  reconvey  on  payment  of 

plaintiff,  taking  back   charter-parties  his  claims  provided  for  notliing  beyond 

for  a  limited  period,  and  also  a  stipu-  the  legal  result  of    the   transaction, 

lation  for  a  reconveyance,  if  the  debt  The  reconveyance,  it  is  true,  was  to  be 

should  not  be  paid  at  the  time  agreed  made  to  the  appointee  of  the  corpora- 

on ;  that  the  plaintiff,  taking  the  usual  tion  ;  but  that  clause  considered   by 

course  in  such  cases,  caused  a  part  of  itself  involved  nothing  illegal,  or  even 

the  property  to  be  sold  after  a  default  ultra    vires.      The   plaintiff    actually 

had  occurred,  and  received  the  pro-  sold  a  part  of  the  property   for  the 

ceeds  of  that  sale,  which  nearly  or  payment  of  his  debt,  and  he  received 

quite  satisfied  the  debt.     In  all  this  I  the  money.    No  one  but  himself  ques- 

can  see  nothing  unlawful  except  the  tions,  or  can   question    his   right  to 

want  of  legal  power  or  right  to  buy  make  the  security  available  in   that 

the  property.  manner.     He    does    not    pretend     or 

But  it  was  actually  bought,  paid  for  suggest  that  he  cannot  hold  the  money 

and  delivered,  and,  therefore,  become  thus  obtained.     On  the  contrary,   he 

a  part  of  the  estate  and  assets  of  the  insists   upon   retaining  it  against  all 

company.     The  company  could  sell  or  the   world ;   but    at    the    same    time 

plfsdge   it    to  a   creditor,    and  could  claims  that  his  debt   is  neither  paid 

redeem    the  pledge    by    paying    the  nor  reduced.    Much  has  been  said  in 

debt.    In  acquiring  the  ownership  of  the  books  (some  times  I  think  without 

such  property,  the  corporation    may  reflection)  about  the  powers  of  corpo- 

have  usurped  a  right  not  granted  by  rations     and     the     consequences     of 

its  charter.     But  the  acquisition  was,  exceeding  those  powers.     But  no  an* 

nevertheless,  a  fact  which  no  legal  thority  can  be  found  to  justify  the  posi- 

refinement  can  deny.    It  was  a  fact  tion  of  the  plaintiff  in  respect  to  the 

too,  having  all  the  legal  relations  and  matter  here  considered."     See,  also, 

incidents  of  any  other  fact  of  owner-  Bissel  v.  Michigan,    etc.,  R.    Co.,   22 

ship.    I  think  it  will  not  be  questioned,  N.  T.   258  ;    Hazelhurst  v.  !^avannah, 

that  an  execution  creditor  of  the  com-  etc.,  R.  Co.,   43    Ga.  54 ;    Bradley  e. 

pany  could  levy  on  this  property  and  Ballard,  55  111.  41B.     In  Bissel  v.  The 

aeirit  for  the  satisfaction  of  his  debt,  Michigan,  etc.,  R.  Co.,  22  N.  Y.  258, 

and  having  thus  obtained  a  satisfac-  Seldbn,  J.,  iu  discussing  the  question 

tion,  I  do  not  think  that  he  could  deny  makes  a  distinction  based  upon  knowl- 

that  he  was  paid,  npon  any  theory  of  ledge,  or  want  of  knowledge,  of  the 

38 
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but  the  corporation  has  received  property,  or  the  consideration  of 

a  contract,  and  refuses  to  fulfill  its  contract,  or  to  pay  its  obliga- 

Sarty  dealing  with  the  corporation,  reasons,  officers  so  situated  were  not 
[e  observes:  "  There  are,  no  doubt,  estopped;  but  Lord  Dbnman  said: 
cases  in  which  a  corporation  would  be  *We  have  held  that  this  is  true  only 
estopped  from  setting  up  this  defense,  of  a  statute  the  contents  of  which  are 
although  its  contract  might  have  been  publicly  known ;  such  a  statute  is  to 
really  unauthorized.  It  would  not  be  have  effect  whatever  dealings  may 
available  in  a  suit  brought  by  a  bona  take  place  ;  but  when  the  persons  act- 
fide  indorsee  of  a  negotiable  promissory  ing,  whether  trustees  for  public  pur- 
note,  provided  the  corporation  was  poses  or  not,  have  done  any  act  which 
authorized  to  g^ve  notes  for  any  pur-  was  not  known  to  the  parties  with 
pose  ;  and  the  reason  is,  that  the  cor-  whom  they  were  afterward  dealing, 
poration,  by  givins^  the  note,  has  vir-  such  an  act  cannot  prevent  the  estop- 
tually  represented  that  it  was  given  pel  arising  from  that  subsequent  deal- 
for  some  legitimate  purpose,  and  the  ing.'  This  doctrine,  which  was  also 
indorsee  could  not  be  presumed  to  held  in  the  case  of  Doe  ex  dem.  Levy 
know  the  contrary.  The  note,  how-  «.  Home,  3  Ad.  &  El.  (N.  S.)  757,  will 
ever,  if  given  by  a  corporation  abso-  be  found,  when  carefully  examined,  to 
lutely  prohibited  by  its  charter  from  sustain  the  exception  which  I  have 
giving  notes  at  all,  would  be  voidable  suggested  in  the  case  of  corporations, 
not  only  in  the  hands  of  the  original  But  aside  from  these  exceptional  cases, 
payee,  but  in  those  of  any  subsequent  it  is,  in  my  judgment,  not  only  entire- 
holder,  because  all  persons  dealing  ly  clear  upon  principle,  but  abnnd- 
with  a  corporation  are  bound  to  take  antly  settled  by  authority,  that  the 
notice  of  the  extent  of  its  chartered  contract  of  a  corporation,  if  unauthor- 
powers.  ized  by  its  charter,  is  an  illegal  con- 
"  The  same  principle  is  applicable  tract,  and  that  the  cor]>oration  is  not 
to  contracts  not  negotiable.  Where  estopped  from  setting  up  this  iUegal- 
the  want  of  power  is  apparent  upon  ity  in  defense  to  an  action  brought  up- 
comparing  the  act  done  with  the  terms  on  it. 

of  the  charter,  the  party  dealing  with  **In   referring  to   the   cases  which 

the  corporation  is  presumed  to  have  support  these  views,  I  will  notice  the 

knowledge  of  the  defect,  and  the  de-  English  cases  first.    There  are  three 

fense  of  ultra  vires  is  available  against  classes  of  cases  in  England  in  which 

him.    But  such  a  defense  would  not  the  question  of  ultra  vires  arises,  viz., 

be  permitted  to  prevail  against  a  party  first,  cases  in  which  one  or  more  of  the 

who  cannot  be  presumed  to  have  had  shareholders  seeks  to  restrain  the  offi- 

any  knowledge  of  the  want  of  authori-  cers  of  the  corporation  from  engaging 

tv  to  make  the  contract.     Hence,  if  in  transactions   unauthorized   by  the 

the  question  of  power  depends  not  charter;    second,  actions  brought  by 

merely  upon  the  law  under  which  the  thi  rd  persons  against  corporations  to 

corporation  acts,  but  upon  the  exist-  enforce  their  contracts,  in  which  the 

ence  of  certain  extrinsic  facts,  resting  defense  relied  upon  is,  that  in  making 

peculiarly  within   the  knowledge  of  the  contract  the  corporation  exceeded 

the  corporate  officers,  then  the  corpora-  its  corporate  powers ;  and  third,  simi- 

tion  would,  I  apprehend,  be  estopped  lar  actions,  in  which  the  defense  is 

from  denying  that  which,  by  assuming  that  the  directors  had  exceeded,  not 

to  make  the  contract,  it  had  virtually  the  powers  conferred  upon  the  entire 

affirmed.  corporation  by  law.  but  those  confer- 

"  A  question  analogous  to  this  arises,  red    by  the    shareholders    upon    the 

where  public  officers  who  have  done  directors  or  managing  officers  by  deed, 

something   in    contravention  of    the  **  These  three  classes  of  cases  differ 

statute    under  which    they  act,    are  materially  in  their  nature  and  princi 

afterward  sought  to  be  estopped  from  pies,  and  if  we  would  avoid  confusion 

settting  up  that    their    act  was  un-  must  be  kept  entirely  distinct  in  in ves- 

authorized.     It  was  insisted  by  counsel  tigating  the   subject.      Those   of  the 

in  the  case  of  Regina  v.  White,  4  Ad.  third  class  have  no  bearing  upon  the 

&  El.  (N.   S.)  101,  that    for    public  question   we  are  discussing.      There 
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tions,  given  as  the  consideration,  no  recovery  can  be  had  upon 
such  contract ;  but  that  the  party  thus  contracting  with  the  cor- 
poration, and  delivering  such  property  or  paying  such  considera- 
tion, is  entitled  to  recover  the  value  of  the  property  thus  deliv- 
ered or  the  consideration  paid,  on  an  implied  undertaking  on  the 
part  of  the  corporation  to  pay  for  the  value  or  amount  of  the 
same,  though  the  contract  itself  is  void  as  being  ultra  vires.  This 
doctrine  is  entirely  technical  and  can   hardly  be  considered   as 

are  in  England  a  class  of  corporations  this  was  meant  merely  an  excess  of 
organized  nnder  general  laws,  which  authority  by  the  directors  as  the  agents 
do  not  specify  the  manner  in  which  of  tbe  stockholders,  and  not  an   un- 
the  objects  and  purposes  of  the  incor-  authorized  assumption  of  power  as  he- 
poration  are  to  be  effected,  but  leave  tween  the  corporation  and  the  public, 
this  to  be  arranged  by  a  "  deed  of  set-        "In  The  Mayor  of  Norwich  v.  The 
tlement "    between    the    corporators  Norfolk  Railroad  Coifapany,  30  Eng. 
themselves.      By  this  deed  the  com-  Law  &    Eq.    120,  the  same   learned 
panies  prescribe  and  limit  the  powers  judge  fully  recognizes  the  distinction 
and  functions  of  their  various  officers,  I  take,  and  shows  that  by  the  remark 
BO  far  as  they  are  left  uncontrolled  by  just  quoted  he  by  no  means  meant  to 
the  statute  and  the  general  laws  of  say  tnat  corporations  were  bound   by 
the  kingdom.     Now  it  is  plain   that  contracts  which  are  ultra  vires,  as  be- 
there   is  no  analogy  between  an  act  tween  them  and  the  public.    He  then 
which  merely  transcends  the  limits  of  says :   '  The  mere  circumstance  of  a 
this  deed  of  settlement  and  one  which  covenant  by  the  dir^'Ctors  in  the  name 
violates  the  provisions  of  the  organic  of  the  company  being  ultra  vires  as 
act.    The  deed  of  settlement  is  the  between  them   and    the  shitrehMers, 
private  act  of  the  shareholders,  and  does    not    necessarily    disentitle    the 
its  provisions  have  respect  solely  to  covenantee  to  sue  upon  it.    *    *    * 
their  private  interests.    It  is  a  mere  But  suppose  that  the  directors  of  a 
power  of  attorney,  and  bears  no  re-  railway  company  should  purchase  a 
semblance  to  a  law  enacted  with  a  thousand  gross  of  green  spectacles  as 
view  to  the   interests  of  the  public,  a  speculation,  and  should  put  the  seal 
There  is  evidently  no  question  of  public  of  the  company  to  a  deed  covenanting 
policy  involved,  when  the  question  is,  to  pay  for  these  goods,  here  would  be 
whether  the  officers  have  exceeded  the  a  clear  excess  of  authority  on  the  part 
authority  conferred  by  this  deed.   The  of  the  directors :    ♦    ♦    ♦    this  would 
case  of  the  Royal  British  Bank  v.  Tur-  be  an  Ulegnl  contract  to  misapply  the 
qoand,  5  El.  &  Bl.  248,  is  one  of  this  funds  of  the  company ,  and  the  illegal- 
class  of    cases.      By   comparing    the  ity  might  be  set  up  as  a  defense.' 
language  of  Lord  Campbell  in   this        "The  phrase  '  ultra  vires '  is  applied 
case  with  that  used  by  him  upon  an-  in    the   English   cases    both  to    acts 
other  occasion,  we  shall  obtain  a  clear  which  simply  exceed  the  powers  con 
view  of  the  distinction  here  adverted  ferred  by  the  deed  of  settlement  upon 
to.    In  the  case  cited  the  action  was  the  officers  as  the  agents  of  the  share- 
upon  a  bond  signed  by  two  of  the  di-  holders,  and  acts  which  transcend  the 
rectors,  and    the    question    was,  not  powers  conferred  bylaw  upon  the  en- 
whether  the  giving  of  the  bond  ex-  tire  corporation.     This  indiscriminate 
ceeded  the   powers,  which  the  corpo-  use  of  the  phrase  is  calculated  to  mis- 
ration  itself  had  a  right   to  as^sume,  lead,  unless  the  distinction  referred  to 
but  whether  it  was  authorized  as  be-  is  observed.     It  is  evident  that  the 
tween  the  shareholders  and  the  direc-  class    of    cases,    to    which    that    of 
tors  by  the  deed  of  settlement.     Lord  Royal  British  Bank  v.  Turquand  be- 
Campbell,  in  delivering  his  opinion,  longs,  have  no  bearing  upon  the  ques- 
said:   'A  mere  excess  of  authority  by  tion  under  consideration,   and   hence 
the   directors,  we   think,  would    not  they  will  be  no  further  noticed.*' 
amount  to  a  defense.'    Of  course,  by 
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sound  in  principle.  Such  a  doctrine  only  changes  the  form  of 
the  remedy  and  does  not  affect  the  substantial  rights  of  the 
parties.  In  fact  a  claim  in  such  a  case,  on  a  qv^cmtum  meruit, 
or  quantum  vcdebatj  might  give  the  individual  even  more  than  on 
the  contract;  and  if  the  same  amount  might  be  recovered 
in  either  form  of  action,  no  practical  benefits  would  be 
secured  by  the  adoption  of  the  doctrine,  that  the  contract,  being 
in  excess  of  authority,  is  void.*  But  the  distinction  has,  how- 
ever, been  frequently  made,  both  in  this  country  and  in  England. 

Mr.  Brice  observes :  "  To  say  that  a  corporation  cannot  sue  or 
be  sued  upon  an  ultra  vires  agreement  is  one  thing.  To  say  that 
it  may  retain  the  proceeds  thereof  which  have  come  into  its 
possession  without  making  any  compensation  whatever  to  the 
person  from  whom  it  has  obtained  them,  is  something  very 
different."  * 

In  an  action  by  a  corpwation  in  New  York,  for  money  loaned, 
where  the  defense  was,  the  want  of  power  in  the  company  to 
make  loans,  the  supreme  court  of  that  state  uses  the  following 
language  :  "  It  ill  becomes  the  defendants  to  borrow  from  the 
plaintiff  one  thousand  dollars  for  a  single  day,  to  relieve  their 
immediate  necessities,  and  then  to  turn  around  and  say,  ^  I  will 
not  return  you  this  money,  because  you  had  no  power  in  your 
charter  to  lend  it.'  Let  them  first  restore  the  money,  and  then 
it  will  be  time  enough  for  them  to  discuss  with  the  sovereign 
power  of  the  state  of  Connecticut  [where  the  corporation  was 
created]  the  extent  of  the  plaintiff's  chartered  privil^es.  We  shall 

1  It  is  affirmed  by   Mr.  Brioe  that,  Brice's  Ultra  Vires,  871;  East  London 

"  thougli  no  action  will  lie  against  a  N.  W.  «.  Bailey,  4  Bing.  283 ;    Mayor, 

corporation  merely  on  the  ground  that  etc.,  9.  Charlton,  6  M.  &  W.  815 ;  Paine 

it  has  received  and  adopted  the  benefit  «.  Strand  Union,  8  Q.  B.  326.   Set),  also, 

of  a  contract  entered  into  without  due  Moss  «.  Rossie  Min.  Ck>.,   5  Hill,  187 ; 

formalities  on  its  part,  yet  under  cer-  Peterson  o.  Mayor,  etc.,  17  N.  Y.  449  ; 

tain  exceptional  circumstances  it  may  Hooker    v.    Eagle    Bank,  80    id.   83 ; 

be  sued  on  the  consideration  so  re-  McCutcheon  9.  Steamboat  Co. ,  13   Pa. 

ceived,  and,  e  contrario,  it  seems  that  St.  18  ;  Hague  «.  City  of  Philadelphia, 

it  may  always  maintain  assumpsit  or  48  id.  527 ;  City  of  Baltimore  «.  Rey- 

debt  against  a  person  who  has  received  nolds,  20  Md.  1;  Richard  v.  Warren 

from  it  the  benefit  of  such  a  contract.  Co.,  8Md.  881 ;  Zoetman  v.  San  Fran- 

*    *    *    It  was  at  one  time  thought  cisoo,  20  Cal.  96 ;  Thomas  -o.  Dickenson, 

that,  though  a  corporation  could  not  be  12  N.  Y.  864 ;  Curtis  «.  LcAVitt,  15  id. 

sued  on  a  contract  whilst  it  remained  47 ;  Bonesteel  v.   Mayor,   etc,  22  id. 

executory,  they  might   be  so  on  one  162. 

which  had  been  executed  ;    but  the  *  Green's  Brice's  Ultra  Vires,  618. 
distinction  does  not  now  exist."  Green's 
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lose  oar  respect  for  the  law  when  it  so  far  loses  its  character  for 
justice  as  to  sanction  the  defense  here  attempted.''  * 

Sbo.  268.  But  the  doctrine  we  have  been  considering  would  be 
applicable  where  the  power  assumed  by  the  corporation  is 
expressly  prohibited  by  law  or  is  against  public  policy.* 

Thus,  in  an  action  on  a  note  issued  by  a  corporation,  wl^ere  such 
act  was  expressly  prohibited,  it  was  said  by  Bbokson,  J.,  that, 
"as  the  issuing  of  notes  was  expressly  prohibited  by  law,  it  is 
impossible  to  maintain  that  they  are  valid  securities.  To  hold 
that  they  can  be  enforced  against  the  bank  would  be  going  very 
far  toward  defeating  the  end  which  the  legislature  had  in  view. 
*  *  *  The  legal  liability  on  account  of  which  the  notes  were 
issued  still  remains ;  but  the  notes  themselves  are  void."  ' 

Sec.  269.  The  dootrine  of  ultra  vtrei,  applied  to  agents. — It  will 

be  evident  from  what  has  been  said  in  reference  to  the  doctrine 
of  ultra  vires,  that  the  general  principles  of  this  doctrine  would 
be  applicable  to  all  agents  of  corporations.  Their  authority  to  act, 
as  we  have  seen,  cannot  exceed  the  corporate  powers,  and  may  be 
less ;  but  where  they  are  less,  and  where  the  agent  exceeds  the 
authority  conferred  by  law,  the  corporation,  like  any  other  prin- 
cipal, may  expressly  or  by  its  acts  ratify  the  acts  of  the  agent.* 

'  Steam  Nav.  Co.  v.  Weed,  17  Barb.  How.  881,  where  the  facta   were  as 

378.    See,  also,  Argenti  v.  City  of  Ban  follows : 

Francisco,  16  Cal.  255  ;  Bank  v.  Ham-  By  the  general  railway  law  in 
mond,  1  Rich.  L.  281 ;  Southern, etc.,  Ohio,  one  railway  company  was  al- 
Co.  «.  Lanier,  6  Fla.  110  ;  Silver  Lake  lowed  to  aid  in  the  construction  of 
Bank  o.  North,  4  Johns.  Ch.  870 ;  Pot-  other  lines,  by  subscriptions  to  the 
ter  «.  Bank  of  Ithaca,  5  Hill,  490;  capital  stock  of  the  companies,  pro- 
Saydam  v.  Morris  Canal,  etc.,  id.  vided  that  in  a  meeting  of  the  stock- 
491 ;  tickets  Harbor  Bank  9.  Lewis  holders,  called  for  that  purpose,  two- 
Co.  Bank,  11  Barb.  213,  Tracy  v,  Tal-  thirds  of  the  stock  represented  should 
mage,  14  N.  Y.  162.  assent  thereto.    And  by  a  subsequent 

*  Curtis  f).  Leavitt,  15  N.  Y.  94.  act,  it  was  provided  that  any  existing 
'  Leavitt  v.  Palmer,  8  Comst.  19.  But  company  might  accept  this  provision ; 

see  patty  g  270  ;  State  Board  of  Agrl-  and  by  filing  a  certificate  of  such  ac- 

culture  V,  Citizens'  Street  R.  Co.,  47  ceptance  with  the  secretary  of   state 

Ind.    '^)7 ;    Kneeland  v.  Oilman,  24  make  it  a  part  of  its  charter.    In  this 

Wis.  89.  case  the  defendants,  without  having 

*  See  ante,  §§  199, 207,  and  ch.  6.  complied  with  either  of  the  foregoing 
The  presumptions  against  corpora-  conditions,  made  a  guarantee  of  $400,- 

tions,  on  the  ground  of  acquiescence  000,  of  the  bonds  of  the  Columbus, 

or  implied  ratification,  is  illustrated  by  Piqua  and  Indiana  Railway, 

the  case  of  Zabriskie   9.  Cleveland,  A  bill  was  brought  by  the  plaintiff, 

Columbus  and  Cincinnati  Railway,  28  a  member  of  defendants'  company,  to 
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Seo.  270.  The  doctrine  of  ultra  vires  in  cases  of  negotiable  instru- 
ments. —  We  have  already  indicated  the  effect  of  acts  ultra  vires, 
on  contracts  made  by  private  corporations,  with  other  parties. 
Would  hona  fide  assignees  of  negotiable  instruments,  such  as 
bonds,  coupons  or  notes,  stand  in  any  better  position  than  the 
payee  or  original  holder  of  these  instruments  ? 

If  the  corporation  had  authority  to  issue  these  instruments  for 
any  purpose,  although  in  respect  to  the  particular  issue  it  may 
have  been  in  excess  of  authority,  the  purchaser  would  be  pro- 
tected if  he  purchased  the  same  in  good  faith,  for  a  valuable  con- 
sideration and  without  notice  actual  or  constructive  of  the  partic- 
ular informality  or  excess  of  authority  on  the  part  of  the  corpora- 
tion or  its  agents. 

If  the  corporation  or  its  agents,  having  authority  to  issue  its 
notes  or  bonds,  either  by  the  express  provisions  of  law  or  its  con- 
stating acts,  or  implied  authority  derived  therefrom,  such  notes  or 
bonds  may  still  be  issued  for  some  unlawful  purpose,  and  in  that 
respect  be  considered  ultra  vires.     But  in  the  hands  of  an  inno- 

restrain  them  £rom  paying  the  inter-  In  Bargate  f?.  Shortridge,  5  H.  L.  C. 

est  on  the   bonds  so  guaranteed  hj  297,  Lord  St.   Leona.rds   said :    "  It 

them,  upon  the  ground  that  the  de-  does  appear  to  me  that  if,  by  a  course 

fendants'  directors  had  exceeded  their  of  action,  the  directors  of  a   company 

authority   in    making    the  guaranty,  neglect  precautions  which  they  ought 

Some  of    the  other  stockholders  by  to  attend  to,  and   thereby  lead   third 

permission  of  the  court  below  became  persons  to  deal  together  as  upon  real 

defendants  in  the  suit.      The  court  transactions,  and  to  embark  money  or 

held,  that,  as  between  the  parties  to  credit  in  a  concern  of  this  sort-,  these 

the  present  suit,  the  acceptance  of  the  directors  cannot,  after  five  or  six  years 

provisions  of  the  general  railway  law  have  elapsed,  turn  round,  and  them- 

and  of  the  subsequent  statute  might  be  selves  raise   the   objection  that  they 

presumed   from   the  conduct  of   the  have  not  taken  these  precautions,  and 

corporators,  in  not  sooner  taking  steps  that  the  shareholders   ought  to  have 

to  nullify  the  action  of  the  directors  inquired  and  ascertained  the  matter, 

in  making  the  guaranty  ;  and  that  it  *    ♦    *    The  way,  therefore,  in  which 

was  not  competent  for  the  corporation,  I  propose  to  put  it  to  your  lordships, 

after  having  made  such  guaranty,  re-  in  point  of  law,  is  this :  the  question 

ceived  the  benefits  of  it,  and  allowed  is   not  whether  that  irregularity  can 

the  bonds  to  go  into  general  circula-  be   considered  as   unimportant,  or  as 
tion  on  the  faith  of  its  responsibility^  ,t^ing  different  in  equity  from  what  it 

now    to     repudiate    them    upon    tire  is  in  law,  but  the  question   simply  is, 

ground  of  their  own  omission  to  com-  ^whether,  by  that  continued  course  of 

ply    with    the    requirements  of    the  dealing,  the  directors  have  not  bound 

statute.       And    especially    were    the  themselves  to  such  an  extent  that  they 

bonds  binding   upon   the   defendants  .  cannot  be  heard  in  a  court  of  justice 

since   the   guaranty   by  the   directors  to  set  up,  with  a  view  to  defeat  the 

had  been  expressly  ratified  by  a  re.so-  rights  of  the  parties  with  whom  they 

lution  of  the  stockholders  at  a  meet-  have    been    dealing,    that    particular 

ing  held   subsequently,  and   at   this  clause   enjoining  them   to  do  an  act 

meeting  the  plaintifTs  stock  was  rep-  which  they  themselves  have  neglected 

resented.  to  do*-" 
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cent  holder,  and  especially,  as  we  have  seen,  where  the  corpora- 
tion  has  received  the  consideration  therefor,  they  could  not  defeat 
the  claims  of  the  holder,  on  the  ground  that  they  exceeded  their 
authority  in  executing  it. 

If  there  is  nothing  on  the  face  of  negotiable  instruments  exe- 
cuted by  a  corporation  to  indicate  that  they  are  ultra  vires,  and  it 
had  power  to  issue  such  instruments  in  the  conducting  of  its  legit- 
imate business,  a  defense  on  that  ground  could  not  be  set  up  to 
defeat  a  recovery  thereon  by  a  hanajide  holder  for  value,  without 
notice  of  the  excess  of  authority  in  issuing  them  for  the  particular 
purpose  for  which  they  were  issued/ 

But  where  two  distinct  railroad  companies  consolidated  without 
authority,  and  they  were  placed  under  the  same  management,  it 
was  held  that  the  indorsee  of  a  note  given  by  the  managers  of 
the  consolidated  company  for  the  purchase  of  a  steamboat  could 
not  recover  on  it.  * 

*  Monament  Bank  v.  Globe  Works,  their  authority.    In  McGregor  v.  The 

101  Mass.  57 ;   Attorney  General  v.  In-  Official  Manager  of  the  Deal  h  Dover 

sarance  Co.,  9  Paige,  470;  Bissell  v.  Railway  Co.  (16  L.  &  Eq.  180),  it  was 

Michigan,  etc.,  R.  Co.,  22  N.  Y.  258;  considered  that  a  railway  company  in- 

Mechanlcs'    Banking    Association    v,  corporated  by  act  of  parliament  was 

AVhite  Lead  Co.,  35  id.  505 ;  Lexing-  bound  to  apply  all  the  funds  of  the 

ton  V  Butler,  14  Wall.  282  ;  Morford  company  for  the  purposes  directed  and 

«.  Farmers' Bank,  26  Barb.  568;  Bridg-  provided  for  by  the   act,  and   for  no 

port  City  Bank  v.  Empire,  etc.,  Co.,  80  other  purpose   whatever,  and  that  a 

id.  421 ;  Central  Bank  ^.  Same,  26  id.  contract  to  do  something  beyond  these 

23 ;   Bank   of  Genesee   v.   Patchin,  3  was  a  contract  to  do  an  illegal  act,  the 

Kern.  309.  illegality  of  which,  appearing  by  the 

As  a  general  rule,  a  corporation,  un-  provisions  of  a  public  act  of  parlia- 
less  restrained  by  law  or  the  constat-  ment,  must  be  taken  to  be  known  to 
ing  instruments,  may,  as  incident  to  the  whole  world.  In  Coleman  «.  The 
its  business,  receive  and  transfer  notes  Eastern  Counties  Railway  Co.,  10 
and  bills.  Buckley  v.  Briggs,  30  Mo.  Beav.  l,Lord  Langdalb,  at  the  suit  of 
453 ;  Frye  u.  Tucker,  24  111.  180 ;  a  shareholder,  restrained  the  corpora- 
Hardy  9.  Merri weather,  14  Ind.  203 ;  tion  from  using  its  funds  to  establish 
Lucas  0.  Pitney,  3  Dutch.  221.  a  steam  communication  between  the 

^  Pearce  9.  Madison,  etc.,  R.  Co.,  21  terminus  of  the  road  (Harwich)  and 

How,  441,  the  northern   ports  of  Europe.     The 

In  this  case  Justice  Campbell  ob-  directors  of  the  company  vindicated 

served  :  "  Now,  persons  dealing  with  the  appropriation  as  beneficial  to  the 

the  managers  of  a  corporation  must  company,   and  that  similar  arrange- 

take  notice  of  the  limitations  imposed  ments  were  not  unusual  among  rail- 

upon  their  authority  by  the  act  of  in-  way    companies.       Lord    Langdalb 

corporation.    Their  powers  are   con-  said :  *  Ample  powers  are  given   for 

ceded  in  consideration  of  the  ad  van-  the  purpose  of  constructing  and  main- 

tage  the  public  is  to  receive  from  their  taining  the  railway,  and  for^  doing  all 

discreet  and  intelligent  employment,  those   things  required  for  its  proper 

and  the  public  have  an  interest  tbat  use  when  made.     But  I  apprehend 

neither  the  managers  nor  stockholders  that  it  has  nowhere  been  stated  that  a 

of    the  corporation    shall    transcend  railway  company,  as  such,  has  power 
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Sec.   271.     Neoessazy  or  implied  powers   not  ultra  vires. — It  has 

been  aflSrmed  that    a  power  to  make    notes    or    bills,   or   to 

to  enter  into  all  aorta  of  other  tranaac-  indoraee  ;  and  the  only  qneBtion  is, 
tloDS.  Indeed,  it  haa  been  very  prop-  had  the  corporation  the  capacity  to 
erly  admitted  that  railway  companiea  make  the  contract,  in  the  fulfillment  of 
have  no  right  to  enter  into  new  tradea  which  they  were  executed  ?  The 
or  buaineaaea  not  pointed  out  by  the  opinion  of  the  court  la,  that  it  waa  a 
acta.  But  it  haa  been  contended  that  departure  from  the  buaineaa  of  the 
they  have  a  right  to  pledge,  without  corporation,  and  that  their  officers  ex- 
limit,  the  f  unda  of  the  company  for  oeeded  their  authority, 
the  encouragement  of  other  tranaac-  "  In  Rutland  and  Burlington  Rail- 
tiona,  however  various  and  exten-  way  Company  v.  Proctor,  29  Vt.  93, 
aive,  provided  that  the  object  of  that  where  the  plaintiffa,  a  radlway  com- 
liability  ia  to  increase  the  traffic  upon  pany,  chartered  with  the  usual  privi- 
the  railway,  and  thereby  to  increase  leges  and  limitations,  in  order  to  com- 
the  profit  to  the  ahareholdera.  pete    in    business    and    improve  the 

"  *  There  is,  however,  no  authority  profits  of  their  road,  in  all  probability 
for  any  thing  of  that  kind.  It  has  m  good  faith,  purchased  the  boats  and 
been  stated  that  these  things,  to  a  appurtenances  of  a  corporation  formed 
small  extent,  have  been  frequently  for  carrying  freight  and  passengers  on 
done  since  the  establishment  of  rail-  Lake  Uhamplain,  and  subsequently 
ways  ;  but  unless  the  acts  so  done  can  sold  one  of  wese  boats  and  furniture 
be  proved  U>  be  in  conformity  with  to  the  defendants,  and  after  the  sale 
the  powers  given  by  the  special  acts  repaired  the  boat  and  furniture  at  a 
of  parliament,  under  which  those  acts  machine  shop  purchased  of  the  trans- 
were  done,  they  furnish  no  authority  portation  company,  and  brought  an 
whatever.  In  the  East  Anglian  Rail-  action  for  such  furniture  and  repairs, 
way  Company  v.  The  Eiastem  Counties  it  was  held  that  they  could  recover. 
Railway  Company  (11  C.  B.  803),  the  The  court,  Rbdfield,  C.  J.,  said : 
court  say  the  statute  incorporating  the  '  The  defense  is,  that  the  contract  of 
defendants'  company  gives  no  author-  purchase  by  which  the  plaintifif*s  com- 
ity respecting  the  bills  in  parliament  pany  acquired  the  title  of  this  boat 
promoted  by  the  plaintiffs,  and  we  are  and  furniture,  sold  the  defendants, 
therefore  bound  to  say  that  any  con-  and  of  the  shop  at  which  the  repairs 
tract  relating  to  such  bills  is  not  justi-  were  done,  was  beyond  their  powers, 
fied  by  the  act  of  parliament,  and  not  or  as  denominated  in  the  books,  ultra 
within  the  scope  of  the  authority  of  vires.  It  does  not  appear  that  the 
the  company  as  a  corporation,  and  is  stockholders  of  the  plaintiffs'  company 
therefore  void.'  have  ever  objected   to  their  making 

"  We  have  selected  these  cases  to  the  purchase,  or  running  the  boats  in 
illustrate  the  principle  upon  which  connection  with  their  road, 
the  decision  of  this  case  has  been  *"  If  we  regarded  the  question  prop- 
made.  It  is  not  a  new  principle  in  the  erly  before  the  court  for  determina- 
jurisprudence  of  this  court.  It  was  tion,  we  should  not  at  first  view,  cer- 
declared  in  the  early  case  of  Head  v.  tainly,  be  inclined  to  question  that 
Providence  Insurance  Company  (2  Cr.  such  a  purchase  is  beyond  the  powers 
127),  and  has  been  reaffirmed  in  a  of  the  company.  And  if  the  stock- 
number  of  others  that  followed  it.  holders  had  applied  to  a  court  of 
(Bank  of  Augusta  v.  Earle,  13  Pet.  equity  at  the  time,  to  have  the  direct- 
519  ;  Perrine  v.  Ches.  &  Ohio  Railroad  ors  enjoined  from  making  the  pur- 
Company,  9  How.  172).  chase,  the   current  of  English   decis- 

"  It  is  contended,  that  because  tlie  ions  would  probably  have  justified  the 

steamboat  was  delivered  to  the  defend-  injunction.      And   possibly  had   the 

ants,  and  has  been  converted  to  their  state  interfered  by  way  of  scire  facias 

use,  they  are  responsible.    It  is  enough  or  quo  loarrarUo^ the  excuBs  of  power 

to  say,  in  reply  to  this,  that  the  plain-  thus  exercised  by  tlie  company  might 

tiff  was   not   the   owner  of  the  boat,  be  regarded  as  sufficient  reason  for  re- 

nor  does  he  claim   under  an  assign-  voking  their    charter.    We   say   this 

ment  of    the  owner's   interest.     His  may  possibly  be  so  regarded,  but  it  ia 

suit  is  instituted  on  the  notes,  as  an  not  common  in  practice  for  the  courts 
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accept  bills,  is  not  one  of  the  incidents  of  a  corporation  ;  that  the 
right  to  do  so  must  be  given  either  by  the  provisions  of  the  law 
or  by  the  constating  instroments,  although  it  may  be  conferred 
either  by  express  provisions  or  by  implication/ 

to  declare  the  forfeiture  of  a  railway  acoonnt  for  them  to  the  company,  for 

charter  when  the  directors  have  pro-  the  benefit  of  the  stockholders.     And 

ceeded  in  good  faith,  and  the  property  possibly    the    funds     so    misapplied 

of    the   company  is  not    brought  in  might    have  been  pursued  into  the 

peril,  but  no  such  step  has  been  taken,  hands    of     the     transportation    com- 

nor  is  this  an  action   by   which  the  pany  by  showing  the   insolvency  of 

company  are  sought  to  be  charged  for  the  directors ;    but    this   must    have 

a  contract  beyond  the  fair  scope  of  been  done  at  once,  and  any  consider- 

their  charter.  able  acquiescence  in  the  transaction 

** '  The  defendants  seek  to  make  this  will  prevent  the  stockholders  or  the 

defense    upon  the  g^und    that    the  company  from  pursuing  the  funds, 

excess  of  power  thus  assumed  by  the  And  in  that  case  the  title  to  the  property 

company   is  illegal,  and   renders  all  will  have  passed  from  the  transporta- 

oontracts  connected  with  the  transac-  tion  company,  prima  facie,  into   the 

tion  inoperative  by    reason  of   such  directors  as  natural  persons.     In  such 

illegality.  a  state  of  the  title  the  directors  might 

" '  If  there  had  been  a  positive  pro*  most  undoubtedly  dispose  of  the  prop- 

hibition  of  entering  into  a  particular  erty,  and  collect  the  avails  as  a  legiti- 

class  of  contracts,  and  especially   if  mate   mode   of    restoring    the  funds 

such  contracts  had  been  declared  void  misapplied  to  the  company.    And  for 

by  the  charter  of  the  company,  or  the  this  'purpose  they  might  most  unques- 

general   laws  of  the  state,  most  un-  tionably  take  the  securities  upon  sale 

questionably  no  action  would  lie  upon  of  the  property,  pavable  to  the  com- 

the  prohibited  contract.  p&ny»  or  stipulate  that  the  purchaser 

'^ '  But    when   no  such  prohibition  should  pay  the  company.     And  this, 

exists,  and  it  is  only  by  construction  of  so  far  from  being  a  continuance  of  the 

the  charter  that  a  class  of  contracts  perversion  of   the  charter  powers,  is 

are  declared  to  be  beyond  the  powers  the  surest  and  only  obvious  mode  of 

of  the  company,  and  when  upon  this  restoring  the  funds  to   their  proper 

point  there  is  such  reasonable  ground  channel. 

of  doubt  as  to  induce  a  court  to  sup-  '' '  The  only  wrong  in  the  directors 

pose  the  directors  may  have  acted  in  is  in  having  exceeded  their  powers, 

good  faith,  and  where  the  question  is  and  the  transaction  with  the  defend- 

raised  by  one  having  no  interest  in  it,  ants,  so  far  as  it  goes,  will   tend  to 

except  for  purposes  of  unjust  advant-  restore  a  portion  of  the  money  to  its 

age,  courts  have  never  been  inclined  rightful  proprietor ;   and  of  this  the 

to  listen  to  the  objections.  defendants  ought  not  to  complain,  as 

'''In    the    present    case,   the  most  they    are    confessedly    solicitous    to 

favorable  view  for  the  defendants,  as  bring  the  directors  of  the  plaintifis' 

it  seems  to  us,  is  that  the  directors  of  company    back    to    their    legitimate 

the  plaintiffs'  company  exceeded  their  functions.     And  if   they  should  dis- 

powera  in  making  the  purchase,  and  pose  of  all  the  property  purchased  in 

that  therefore  the  title  of  the  boats  this  mode,  in  the  manner  this  is  sold 

and  apparatus  did  not  vest  in  the  com-  to  the  defendants,  it  will  go  far  to  re- 

pany,  and  consequently,  that  the  funds  store  them  to  their  appropriate  place, 

which  the  directors  appropriated   for  — the  treasury  of  the  plaintiffs,  — for 

the  purpose,  were    misappropriated,  the   benefit  of  the  company  and  its 

and  the  directors  may  be  compelled  to  stockholders/  " 


'  Halford  v.  Cameron,  etc.,  R.  Co.,  848.      See,  also,  Peruvian  R.    Co.  v. 

16Q.B.442;20L.J.  Q.B.  160;  AggesD.  Thames,  etc.,  Co.,  L.  R.,  2  Ch.   617; 

Nicholson,  1  H.  &  N.  165 ;  25  L.  J.  Ex.  Green's  Brice's  Ultra  Vires.  155. 

39 


306  Pkivate  Corpoeations. 

Bat  in  this  country  at  least  no  question  is  better  settled  upon 
authority  than  that  a  corporation  not  prohibited  by  law  from  do- 
ing so,  and  without  any  express  power  in  its  charter  for  that  pur- 
pose, may  make  a  negotiable  promissory  note,  payable  either  at  a 
future  time  or  on  demand,  when  such  note  is  given  for  any  of  the 
legitimate  purposes  for  which  the  company  was  incorporated.* 

And  it  is  also  now  well  settled,  that  a  power  granted  to  a  cor- 
poration, to  engage  in  a  certain  business,  carries  with  it  the  au- 
thority to  act,  precisely  as  an  individual  would  act,  in  carrying 
on  such  business,  and  that  it  would  possess  for  this  purpose  the 
usual  and  ordinary  means  of  accomplishing  the  objects  of  its 
creation  in  the  same  manner,  as  though  it  were  a  natural  person. 
Thus,  if  incorporated  for  the  purpose  of  building  a  bridge,  it 
may  contract  a  debt  for  labor  or  materials  to  be  used  thereon,  or 
for  the  land  on  which  it  is  to  be  built.  And  it  may  give  as  evi- 
dence of  its  indebtedness  therefor  its  note,  bond  or  mortgage.  Or 
it  may  borrow  money  for  this  purpose,  and  execute  a  valid  note 
or  bond,  and  mortgage  to  secure  the  same.* 

But  a  corporation  would  ordinarily  have  no  authority  to  assume 
the  debt  of  another,  and  issue  a  note  therefor,  nor  to  make  or 
indorse  notes  or  bills  merely  for  the  accommodation  of  another.' 

1  Police  Jury  v.  Britton,  15  WaU.  566;  Keeler,  24  Barb.  20  ;  Partridge  n.  Bad- 
Moss  V.  Averell,  10  N.  Y.  449  ;  Rich-  ger,  25  id.  146 ;  Olcott  v.  Tio^a.  etc., 
inond,  etc.,  R.  Co.  tj.  Snead,  19  Gratt.  R.  Co.,  40  id.  179 ;  Barker  v.  Me^anics' 
354;  Story  on  Bills  of  Exch.,  §79;  Ins.  Co.,  3  Wend.  94;  Mechanics',  etc., 
Edwards  on  BiUs,  77;  Barry  v.  Mer-  v.  White  Lead  Co.,  85  N.  Y.  505; 
chants'  Ex.  Co.,  1  Sandf.  Ch.  280 ;  Fay  Ketchum  v.  Buffalo,  4  Kern.  ;  Barnes 
V.  Noble,  12  Cusli.  1  ;  Munn  v.  Com-  «.  Ontario  Bank,  19  N.  Y.  152 ;  Hardy 
mission  Co.,  15  Johns.  44 ;  Olcott  v.  v.  Merriweather,  14  Ind.  203 ;  Union 
Tioga,  etc.,  R.,40  Barb.  179  ;  Mechan-  Bank  v.  Jacobs. 6  Humph,  olo  ;  Lucas 
ics'  Association  v.  White  Lead  Co.,  35  tJ.  Pitney,  3  Dutch.  221 ;  Oxford  Iron 
X.  Y.  505 ;  Lucas  v.  Pitney.  3  Dutch.  Co.  v.  Spradley.  46  Ala.  98 ;  Com- 
221 ;  Oxford  Iron  Co.  v.  Spradley,  46  mercial  Bank,  etc.,  v,  Newport  ikianuf. 
Ala.  98;  Bradley  v.  Ballard,  55  111.  Co.,1  B.  Monr.  14;  Bank  of  Chilli- 
413  ;  Union  Bank  v.  Jacobs,  6  Humph,  cothe  9.  Chillicothe,  7  Ohio,  31 ;  Hamil- 
515.  ton  V.  New  Castle  B.  Co.,  9  Ind.  359 ; 

« Barry©.  Merchants' E.  Co.,  1  Sandf.  Bradley  v.  BuUard,  55  111.  413  ;  Rock- 

C\\.  280.  .wen  V.  Elkhorn  Bank,  13  Wis.  653. 

It  may  also,  without  any  special  '  Stark  Bank  f>.  U.  S.  Pottery  Co.,  34 
authority,  make  a  note  or  draft,  or  ac-  Vt.  144;  Smead  v.  Indianapolis,  etc, 
cept  a  draft,  for  such  a  purpose,  the  R.  Co.,  11  Ind.  104;  Bank  of  Genesee 
indebtedness  therefor  being  contracted  v.  Patchin  Bank,  3  Kern.  309  ;  Central 
in  the  pursuit  of  the  legitimate  bust-  Bank  v.  Empire  Stone  Dressing  Co.,  26 
ness  of  the  corporation.  Story  on  Bills  Barb.  23  ;  Bridgeport  City  Bank  «. 
of  Exch.,  ^  79  ;  Edwards  on  Bills,  77.  Empire  Stone  Dressing  Co.,  30  id.  421 ; 
See,  also,  Munn  v.  Commission  Co.,  15  Farmers'  Bank  n.  Empire  Stone  Dress- 
Johns.  44  ;  Moss  «.  Oakley,  2  Hill,  265 ;  ing  Co. ,  5  Bosw.  275. 
Mott    D.    Hicks,  1  Cow.  513;  Mead  t>. 
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!Jfor  can  an  insurance  company  issue  bonds  in  order  to  lend  its 
Ka-edit.* 

But  the  power  to  borrow  money  carries  with  it  by  implication 
authority  to  mortgage  the  corporate  property,  except  its  franchises, 
unless  expressly  restrained  therefrom  by  the  provisions  of  the 
constating  instruments.'  The  power  either  to  sell  or  mortgage 
the  franchises  of  the  corporation  is  never,  it  has  been  held,  to  be 
implied,  but  must  be  conferred  by  some  express  provision/  The 
power  to  purchase  lands  has  also  been  held  to  carry  with  it  by 
implication  the  power  to  mortgage  the  same  to  secure  the  pur- 
chase money/ 

Sec.  272.     And,  as  a  general  rule,  corporations  may  mortgage 

I  Alabama  L.  Ins.   Go.  v.  Smith,  4.  Gas.  621 ;  Sheplej  e.  A.  &  St.  L.  R.  Co., 

AJa  (N.  S.)  558.     See,  also.  Attorney-  55  Me.  895;  Kennebec,  etc.,  R.  Co.  v. 

Oen.v.   Insurance    Co.,  9   Paife  470;  Portland,  etc.,  R  Co.,  59  id.  9;  Miller 

Safford  v.  Wyckoff,4  Hill,  442 ;  Lexing-  v.  Rutland,  etc.,  R.  Co.,  36  Vt.  452. 

ton  9.  Butler,  14  Wall.  282;  Summer  If  the  mortgage  is  of  the  franchises  as 

V.  Marcy,  3  Woodb.  &  M.  105.  well  as  the  property,  it  will  be  void  as 

*  Parish  v,  Wheeler,   22  N.  Y.  494 ;  to  the  former,  but  good  as  to  the  latter, 

Nelson  v,  Eaton,  26  id.  410 ;  Curtis  9.  unless    otherwise    provided    by  law. 

Leavitt,  15  id.  9;. Barry  9.  Merchants'  Pullman  v.  Cincinnati,  etc.,  R.  Co.,  4 

Ex.  Co.,  1  Sandf.  Ch.  380;  Farmers'  Biss.   35.    But  see,  under  Massachu- 

Loan  and  Trust  Co.  9.  Hendrickson,  25  setts  statutes,  Ridiardson  v.   Sibley. 

Barb.  484 ;  Holbrook  9.  Basset,  5  Bos w.  11  Allen,  65. 

147  ;  King  ^.Merchants'  Ex.  Co.,  1  Seld.  As  to  the  power  under  statutes  of  va- 

o47  ;  Aiiller  v.   Chance,  3  Edw.  399 ;  rious  states,  to  form  new  corporations 

Pennock  9.  Coe,  23  How.  117 ;  Richards  by  the  purchasers  on  a  foreclosure  of 

r  Merrimack,  etc.. R.  Co.,  44  N.H.  127;  mortgages  against  old  ones,  with  all 

Burr  V.  McDonald,  3  Gratt.  206  ;  Sus-  the  powers  of  the  old  ones,  but  exempt 

quehanna  Bridge  Co.  v.  General  Ins.  from  its    debts    and    liabilities,     see 

Co.,  3  Md.  305  :  Bardstown,  etc.,  R.  Co.  Wilcox's  Ohio  R.  L.  209  ;  9  N.  Y.  R.  S. 

c.  Metcalfe.  4  Mete.  (Ky.)  199  ;  Coe  v.  (Edmonds')  616,  912 ;    Nixon's  N.  J. 

Johnson,  18  Ind.  218.  big.  (4th ed.)  791 ;  Purdon's  Penn.  Dig. 

3  Sasquelianna  Canal  Co.  v.  Bonham,  (9th  ed.)  200;  R.  S.Wiscon.,  ch.  79,  g  83; 

9  VV.   &  S.  27;  Steiners'   Appeal,  27  Virginia  Code,  ch.  61,  §27;  Gen.  Stat. 

Pa.  St.  313;  Lauman  t).  Lebanon  Val-  Neb.  (1873),  204;    Swan  &  Sengluis* 

ley,  etc.,  R.  Co..  30  Pa.  St.  42;  York  &  Ohio    Stat.    125.      See,    also,  Green's 

Md.    R.    Co.  f),  Winans,  17  How.  89  ;  Brice's  Ultra  Vires.  123  et  sea. 

Pullan    V.  Cincinnati,  etc.,  R.  Co.,  4  *  Gordon  v.  Preston,  1  Watts,  385  ; 

Biss.    35  :  Pierce  v.   Emery,  82  N.  H.  Taber  v.  Cincinnati,  etc.,   R    Co.,  15 

484;  Commonwealth  v.  Smith,  10  Al-  Ind.  459;  Jackson  9.  Brown,  5  Wend, 

len.   448;    Richardson    u.   Sibley,    11  590. 

id.   65;    Hendee  v.  Pinkertou,  14    id.  And  power  expressly    conferred  to 

381 ;  Troy,  etc.,  R.  Co.  v.  Kerr,  17  Barb,  mortgage  for  some  particular  purpose 

601  ;  Black  v.  Delaware,  etc..  Canal  Co.,  will  not,  it  has  been  held,  prevent 

7  C.  E-  Green.  99 ;  Winchester,  etc.,  mortgaging    the    property  to    secure 

Tump.  Co.  V.  Vimont,  5  B,  Monr.  1 ;  creditors.      Allen  u.  Montgomery,  etc., 

Arthur  v.  Commercial  Bank,  9  S.  &  M.  R.  Co.,  11  Ala.  (N.  S.)  437  ;  Mobile,  etc., 

394;  Coe  v.  Columbus,  etc.,  R.  Co.,  10  R.    Co.  v.   Talman,   15  id.  472.     See, 

Ohio   St.  372.     See.  however.  Hall  v.  also.  Phillips  v,  Winslow.  18  B.  Monr. 

Sullivan,  etc.,  R.  Co.,  2  Redf.  Ano.  R.  431. 
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or  assign  their  property  to  secure  or  pay  their  debts ;  *  and  such 
mortgage  may  not  only  create  a  lien  on  the  existing  property  of 
the  corporation,  but  by  its  terms  be  made  to  cover  subsequently 
acquired  property,  which  it  may  be  necessary  for  it  to  acquire,  in 
the  prosecution  of  its  legitimate  business.'  But  frequently  this 
right  is  expressly  provided  for  by  statutes.* 

Seo.  273.  Oonoltwioiu  as  to  ultra  vires  contracts.  —  From  the  fore- 
going it  will  probably  be  apparent  that  a  contract  may  be  ultra 
vires: 

1.  When  it  is  made  by  the  corporation  or  its  agents,  but  is  be- 
yond the  power  of  such  corporation. 

2.  When  executed  by  an  agent,  but  is  not  within  the  scope  of 
the  powers  conferred  upon  him. 

I  Pierce  v.  Emerry,  32  N.  H.  484 ;  Potter,  3  Abb.  Ct.  App.  Dec.  (N.  Y.) 
Commissioners,  etc.,  p.  Troy,  etc.,  R.  138 ;  Stevens  v.  Watson,  4  id.  302 ; 
Co.,  1  Redf.  Am.  R.  Cas.  575 ;  Com-  Philadelpliia,  etc..  R.  Co.  tj.  Woelpper, 
mon wealth  v.  Smith,  10  Allen,  448 ;  64  Pa.  St.  366 ;  State  v.  Northern  Cent. 
Shaw  V.  Norfolk,  etc.,  R.  Co.,  5  Gray,  R.  Co.,  18  Md.  193 ;  Ludlow  «.  Hunt,  1 
162 ;  Lenox  v.  Roberts,  2  Wheat.  373 ;  Dish.  552 ;  Coe  v.  McBrown,  22  Ind. 
Dana  «.  Bank  U.  S.,  5  W.  &  S.  223  ;  252;  Piercer.  Milwaukee,  etc.,  R.  Co., 
State  V.  Bank  o£  Md.,  6  G.  &  J.  205;  24Wis.551.  But  compare  Howe  «.  Free- 
Hopkins  V.  Gallatin  Turnp.  Co.,  4  man,  14  Allen,  566  ;  Moody  «.  Wright, 
Humph.  403 ;  Ex  parte  Conway,  4  Ark.  18  Mete.  17 ;  Coe  ®.  Ct.  Piqua  R.  Co., 
304;  Haxtun  v.  Bishop,  3  Wend.  13  ;  10  Ohio  St.  372;  Brainerd  v.  Peck,  34 
De  Ruyter  v.  St.  Peter's  Church,  3  Vt.  406 ;  Bath  tJ.  Miller.  53  Me.  368 ; 
Barb.  Ch.  119;  S.  C,  3  Com8t.238;  Williamson  «.  New  Jersey,  etc. ,  R.  Co., 
Flint  V.  Clinton  Co.,  12  N.  H.  431 ;  10  C.  E.  Green,  13 ;  Pierce  t?.  Emerry, 
Warner  t>.  Mower,  11  Vt.  885.  32  N.   H.  484;  Farmers*,  etc.,  Go.  v. 

It  is  immaterial  whether  the  instru-  Commercial  Bank,  11  Wis.  207 ;  Jessup 

ment  is  a  mortgage    or   trust  deed.  «.   Trustees,   11  la.   572;    Phillips  a. 

Whitewater  &  C.  Co.  tJ.   Vallette,  21  Winslow,  18  B.  Monr.  430. 

How.  414;  Pullan  tJ.  Cincinnati,  etc.,  »  Iowa  Code  (1873),  §  1284. 

R.  Co.,  4  Biss.  35;  Coe  v.  McBrown,  22  If  a  railroad  has  authority  to  bor- 

Ind.  252;  Coe  17.  Johnson,  18  id.  218.  row  money  and  execute  such  securities 

But  see  In  re  York.,  etc.,  R.  Co. ,  50  Me.  as  it  may  deem  expedient,  it  may  mort- 

552.  g^Q  its  road  and  franchises  and  all  of 

^  Dunham  v,  Cincinnati,  etc.,  R.  Co.,  its  property  of   every  kind,  including 

1  Wall.  254;  Galveston  etc.,  R.  Co.  v.  future     acquisitions     and     earnings. 

Cowdrey,  11  id.  483  ;  United  States  v.  Pierce  v,  St.  Paul, etc.,  R.  Co.,  24  Wis. 

New  Orleans,  etc.,  R.  Co.,  12  id.  362  ;  551. 

Railroad  Co.  v,   Soutter,  13  id.   517 ;  And  a  mortgage  given  to  the  state, 

Pennock   v.   Coe,  23  How.    117 ;  Wil-  by  virtue  of  a  provision  of  the  statutes, 

liamson  v.  New  Albany,  etc.,  R.  Co.,  1  and  expressed  to  be  on  "roads,  lands 

Biss.  198 ;   Morrill  v.   Noyes,  56  Me.  and  franchises,"  has  been  held  on  fore- 

458 ;  Haven  v.  Emery,  33  N.   H.  66 ;  closure  and  sale  to  convey  all  the  f ran- 

Seymour  v.  Canada,  etc.,   R.  Co..  25  chises,  including  all  right  to  exist  as  a 

Barb.  284;  Stevens  v.  Buffalo,  etc.,  R.  corporation.  Parcher, t).  St.  Paul  R.Co., 

Co.,  31  id.  590;  Buffalo,  etc.,  R.  Co.  v.  14  Minn.  297 ;  Farmers*  L.  &  T.  Co. 

liampson,  47  id.  533;  Benjaman  d.  El-  «.  Commercial  Bank,  15  Wis.  424;  Pa- 

mira,  etc.,  R.  Co.,  49  id.  446 ;  Fish  v.  rish  v.  Wheeler,  22  N.  T.  494. 
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3.  "When  it  is  contrary  to  the  positive  provisions  of  law,  or 
against  public  policy. 
And  it  may  be  affirmed : 

1.  If  a  contract  ultra  vires  is  executed  by  a  corporation,  and 
by  virtue  thereof  it  receives  the  consideration  and  fruits  of  the 
same,  and  appropriates  it ;  and  especially  if  all  the  members 
receive  the  benefit  of  it  and  acquiesce  therein,  the  plea  of  ultra 
vires  cannot  be  maintained  by  such  corporation  as  a  defense  to  an 
action  on  the  contract. 

2.  If  an  agent  executes  a  contract  ultra  vires,  but  the  corpora- 
tion receives  the  benefit  of  the  same,  under  the  circumstances 
last  above  stated,  the  defense  of  ultra  vires  cannot  be  made  to  an 
action  on  such  contract. 

3.  If  a  contract  ultra  vires  is  entered  into  by  a  corporation  or 
its  agents,  but  remains  wholly  unexecuted,  any  stockholder,  or 
under  certain  circumstances,  a  creditor,  may,  by  a  proper  proceed- 
ing, restrain  the  execution  of  the  same. 

4.  If  a  contract  is  ultra  vires  because  it  is  in  violation  of  posi- 
tive law,  or  against  public  policy,  the  execution  of  it  coald  undoubt- 
edly be  restrained -by  a  stockholder  or  other  interested  party. 

5.  If  an  ultra  vires  contract  has  been  entered  into  by  a  cor- 
poration, that  is,  a  contract  that  the  corporation  has  no  authority 
or  right  to  make,  and  any  one  director  or  stockholder  dissents 
therefrom  or  objects  thereto,  he  may,  especially  if  unexecuted, 
enjoin  the  execution  of  the  same. 

6.  If  the  contract  is  ultra  vires,  it  is  held  by  some  of  the 
authorities  that  this  may  be  set  up  as  a  defense  to  an  action  on 
the  contract ;  but  in  such  a  case  the  other  par^  to  such  contract, 
or  his  assigns  may,  in  all  cases,  recover  the  consideration  of  the 
contract,  viz. :  the  money  advanced  or  the  value  of  the  property 
delivered  thereon. 

7.  That  in  all  cases  where  money  or  property  has  been  re- 
ceived by  a  corporation,  by  virtue  of  a  contract,  and  the  act  has 
received  the  universal  assent,  either  express  or  implied,  of  the 
corporators,  such  contract  will  be  binding,  notwithstanding  it  may 
be  ultra  vires ;  and  if  a  defense  by  the  corporation  of  ultra  vires, 
can  be  successfully  interposed  to  a  recovery  on  such  contract,  it  can- 
not defeat  the  right  of  the  other  party  to  recover  the  amount  of 
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money  advanced  or  the  value  of  property  actually  delivered  by 
him,  and  received  and  appropriated  by  such  corporation. 

8.  The  better  doctrine  would  seem  to  be  that  where  a  contract 
ultra  vires,  has  been  made  by  a  corporation,  and  it  has  received 
the  full  consideration  and  appropriated  the  same,  so  that  it  cannot 
be  restored  and  the  other  party  placed  in  statu  gico,  and  especially 
where  no  objection  is  interposed  upon  the  part  of  those  who 
might  have  made  it,  the  corporation  will  generally  be  bound  by 
the  contract,  the  same  as  a  natural  person. 

We  shall  hereafter  consider  the  remedies  at  law  and  in  equity 
of  members  and  creditors,  in  cases  of  acts  which  are  ultra  vires. 
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Sec.  276.  Definition;  history.  —  A  seal  has  been  defined  as  an 
impression  npon  wax,  wafer,  clay,  or  some  other  tenacious  sub- 
stance capable  of  being  impressed/  Lord  Cokb  defined  it  as  wax 
with  an  impression ;  aigiUum  sat  cera  irn/preasa^  qtda  cera  sine 
impressione  non  est  sigillum*  But  the  former  practice  of  using 
wax  or  wafers  has  grown  into  disuse  with  corporations,  as  well  as 
for  private  seals ;  and  with  the  former,  at  least,  an  impression  on 
parchment  or  paper  is  generally  considered  as  suflScient  and 
equivalent  to  an  impression  on  wax  or  wafer. 

Sec.  277.  HHstory  J  private  seals.  —  The  use  of  seals  may  be 
traced  to  a  very  remote  antiquity,  and  private  signets  and  rings 

*  3  Inst.  169  ;  Warren  o.  Lynch,  5  trustees  adopt  a  seal  that  he  affixes 

Johns.  239.  opposite  his  name  as  the  seal  of  the 

'  3  Inst.  169.     See,  also,  corporation   for  the  time  being,  such 

5  Johns.  239  ;  2  Caines,  362 ;  Mill  Dam  seal  is  sufficient.    South  Baptist  Soc. 

Foundry©.  Hovey,  21    Pick.  417;    4  c.  Clapp,  18  Barb.  36. 

Kent's  Com.  453.     But  a  distinct  im-  And  a  corporation  may  adopt  the 

presjsion  of  the  seal  upon  paper  is  gen-  seal  of  another,  or  an  ink  impression 

erally  held  a  sufficient  seal,  without  as  a  seal.     Grossman  v.  Hilltown,  etc., 

wax  or  wafer.    Carter  v.  Burley,  9  N.  Co.,  3  Grant  (Pa.),  225. 

H.  558.     See,  also.  Mill  Dam   Foun-  And  in   Vermont  it  has  been  held 

dry  f).  Hovey,  21  Pick.  417 ;  Hendee  v.  that  a  corporation  might  convey  by 

Pinkerton,  14  Allen,  381.  the  deed  of    their  president,    sealed 

If  the  president  of  a  corporation,  with   his  private  seal.        Warner  v. 

which  has  adopted  no  corporate  seal,  Mower,  11  Vt.  385. 
executes  a  mortgage  deed,  and  the 
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were  at  an  early  peri<xi  used  for  sealing  in  the  place  of  signatures, 
and  as  insignia  of  authority.  Thus,  we  find  King  Darius  sealing 
"  with  his  own  signet  and  with  the  signet  of  his  lords."  '  And 
Ahasuerus  said  to  Esther,  the  queen,  "write  ye  also  for  the  Jews 
as  it  liketh  you,  in  the  king's  name,  and  seal  it  with  the  king's 
ring ;  for  the  writing  which  is  written  in  the  king's  name  and 
sealed  with  the  king's  ring  may  no  man  reverse."  ^ 

It  seems,  also,  that  private  seals  were  in  common  use  among 
the  Romans,  and  especially  in  attestation  of  testaments.' 

In  the  times  of  the  early  English  Saxons,  it  does  not  appear 
that  seals  were  much  in  use  in  England.  According  to  Black- 
stone,  it  was  the  practice  of  the  illiterate  to  affix  to  instrunients  a 
cross  instead  of  a  signature  ;  and  the  French  Xormans  used  only 
a  seal.  He  says :  "  The  method  of  the  Saxons  was  for  such  as 
could  write  to  subscribe  their  name,  and  whether  they  could  write 
or  not,  to  affix  the  sign  of  the  cross,  which  custom  our  illiterate  vul- 
gar do,  for  the  most  part,  to  this  day  keep  up,  by  signing  their  mark 
when  unable  to  write  their  names.  And,  indeed,  this  inability  to 
write,  and  therefore  making  a  cross  in  its  stead,  is  honestly 
avowed  by  Caedwalla,  a  Saxon  king,  at  the  end  of  one  of  his 
charters.  In  like  manner,  and  for  the  same  unsurmountable  rea- 
son, the  Normans,  a  brave,  but  illiterate  nation,  at  their  first 
settlement  of  France,  used  the  practice  of  sealing  only  without 
writing  their  names,  which  custom  continued  when  learning  made 
its  way  among  them,  though  the  reason  for  doing  so  ceased  ;  and 
hence  the  charter  of  Edward  the  Confessor  to  Westminster  Abbev. 
himself  being  brought  up  in  Normandy,  was  witnessed  only  by 
his  seal,  and  is  generally  thought  to  be  the  oldest  sealed  charter, 
of  any  authenticity,  in  England.  At  the  conquest,  the  Norman 
lords  brought  over  into  this  kingdom  their  own  fashions,  and  in- 
troduced  waxen  seals  only,  instead  of  the  English  method  of  writ- 
ing their  names  and  signing  with  the  sign  of  the  cross.  And  in 
the  reign  of  Edward  I,  every  freeman,  and  even  such  of  the 
more  substantial  villeins  as  were  fit  to  be  put  upon  juries,  had  their 

»  Bible,  Daniel  6,  v.  17.    And  it  is  re-  ch.  33,  v.  18 ;  Jeremiah,  ch.  22,  v.  16, 

corded    that  Jezebel,  wife   of    Ahab,  11. 

king  of  Samaria,  '*  wrote  letters  and  ^  Bible,  Esther,  ch.  8,  v.  8.    See,  also, 

sealed-  them  with  his  seal."     Bible,  1  Jeremiah,  ch.  32. 

Kings,  ch.  21,  v.  8.    See,  also.  Genesis,  '  2  Bl.  Com.  305 ;  4  Kent's  Com.  453. 
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distinct  particular  seals.  *  *  *  This  neglect  of  signing,  and 
resting  only  upon  the  authenticity  of  seals,  remained  very  long 
among  us ;  for  it  was  held,  in  all  our  books,  that  sealing  alone  was 
sufficient  to  authenticate  a  deed ;  and  so  the  common  form  of 
attesting  deeds,  sealed  and  delivered^  continues  to  tliis  day."  * 

Sec.  278.  How  seals  came  into  use.  —  From  wliat  has  been  said 
it  is  evident  that  private  seals  came  into  use  from  the  inability  of 
parties  to  write ;  and  that  the  practice  is  continued  both  with 
natural  persons  as  well  as  corporations,  from  a  custom  that  would 
perhaps  be  "  more  honored  ill  the  breach,  than  the  observance." 

Sec.  279.  incident  of  a  cozporation.  —  A  right  to  have  and  use  a 
common  seal  is  said  to  be  incident  to  all  corporations.  *  The  use 
of  the  common  or  coi^porate  seal  by  corpoi'ate  bodies  is  supposed 
to  have  originated  like  private  seals,  from  the  general  inability  of 
persons  to  write, '  although  Sir  Wm.  Blackstone  attributes  the  use 
of  a  common  seal  to  the  fact  that  "  a  corporation  being  an  invis- 
ible body  cannot  manifest  its  intentions  by  any  personal  act  or 
oral  discourse,  it  therefore  acts  and  speaks  only  by  its  common 
seal."  * 

This  is  not,  however,  literally  correct,  as  the  will  of  the  corpo- 
rate body  can  only  be  expressed  by  a  vote  or  voice  of  the  majority 
of  its  members ;  *  and  the  common  seal  aflSxed  to  a  corporate 
instrument  is  only  authenticated  evidence  of  such  corporate  will. 
If  authority  is,  by  the  corporators  or  by  the  fundamental  law 
of  the  corporation,  conferred  upon  a  certain  number  of  its  mem- 
bers, as  a  board  of  directors,  they  may  undoubtedly  represent  the 
members  and  are  supposed  in  their  vote  or  acts  to  represent  the 
body  of  the  corporators.  And  the  annexation  of  a  common  or  cor- 
porate seal,  to  any  corporate  conveyance  or  contract,  is  evidence  only 
that  the  majority  of  the  corporators  have  assented  to  such  con- 
veyance or  contract ;  and  when  it  is  used  it  is  in  attestation 
of  this  will,  although  Blackstone  observes  in  reference  to  the 

^  2  61.  Com.  305.  ions.     Chesapeake,  etc.,  Co.  v.  Knapp, 

« 1  Din,  on  Mun.  Corp.,  §  180  ;  Bac.    9  Pet.  541 ;  Fleckner  «.  Bank  of  United 

Abr.,  tit.  Corp.  8.  States,  8   Wheat.   838,  where  it  was 

'  Aug.  &  Am.  on  Corp.,  §  216.  held  that  the   acts  of  a  corporation 

*  1  Bl  Com.  475.  may  be  evidenced  by  a  written  vote  as 

^  The   ancient   doctrine    has  been    well  as  by  the  corporate  seal. 

departed  from,  in  the  modem  deds- 
40 
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corporate  seal,  that  "  it  is  the  fixing  of  the  seal,  and  that  only 
which  unites  the  several  assents  of  the  individuals  who  compose 
the  community,  and  makes  one  joint  assent  of  the  whole."  *  But 
it  is  evident  that  this  idea  of  the  corporate  seal  is  imaginary,  and 
rests  upon  no  real  foundation.  It  is  a  mere  sign  of  the  corporate 
will  —  a  mere  evidence  of  corporate  action ;  and  in  this  respect 
possesses  no  higher  qualities  or  virtue  than  the  private  seal  of  an 
individual. 

The  practice  of  using  a  corporate  seal  probably  originated,  a& 
we  have  suggested,  in  an  age  of  general  ignorance  of  the  art  of 
writing ;  and  like  the  private  seal  it  has  continued  in  use,  although 
the  original  reason  for  its  use  has  ceased  to  exist. 

Sec.  280.  Former  doctrine  as  to  corporate  seals.  —  It  was  formerly 
held  that  the  corporate  assent,  as  we  have  stated,  could  only  be 
expressed  by  the  corporate  seal.  But  there  has  been  a  great  relax- 
ation of  this  rule,  if  it  is  not  entirely  discarded.  *  And  the  gen- 
eral doctrine  now  recognized  is,  that  the  corporation  may  make 
contracts,  by  the  will  of  the  majority  of  the  corporators,  or,  which 
is  the  same  thing,  by  the  action  and  will  of  the  majority  of  those 
authorized  to  act  for  the  body ;  the  corporate  seal  being  only 
essential,  if  at  all,  in  case  of  the  conveyance  of  lands,  or  the  moi'e 
important  contracts. 

It  has  been  truly  said  that  "  as  the  art  of  writing  became  more 
common  in  England,  the  practice  of  concurring  with  the  tenor  of 
every  written  instrument  by  seal,  on  account  of  its  inconvenience, 

1  1  Bl.  Com.  475.  entirely  discarded    in    this    country. 

<  Henderson     t.    Australian     Royal  Bank    of    Columbia  f>.   Patterson,     7 

Mail,  etc.,  Co.,  5  E.  &  B.  409  ;    Same  v,  Cranch,  299  ;  Chestnut  Hill  Tump.  Co. 

Marzetti,  11  Exch.  228;    Fishmongers'  v.  Rutt«r,4  S  &  R.  16;  School  District 

Co.  «.  Robertson,  5  M.  &  G.  131 ;  Clark  v.  Wood,  13  Mass.  199  ;    Bank  of  U.  S. 

V,  Cuckfield,  11  Eng.  L.  &  E.  443 ;  Cop-  v.  Dandridge,  12  Wheat.  64  ;  Bank  of 

per  Mines  v.  Fox,  16  Q.  B.  229  ;  Diggle  Columbia  v.  Patterson,  7  Cranch.  299  ; 

V.  London,  etc.,  R.  Co.,  6  Exch.   442  ;  Mott  v.  Hicks,  1  Cow.  513 ;  Union  Bank 

MayorofLudow«.  Charlton,  6  M.&W.  v.    Ridgely,   1   Har.  &  G.  824;    The 

815  ;  Arnold  v.  Mayor  of  Poole,  4  M.  &  Banks  9.  Poitiaux,  3  Rand.  (Va.)  136  ; 

G.  860  ;  Paine  v.  Strand  Union,  8  Q.  B.  Fleckner  v.  Bank  of  U.  S.,   8   Wheat. 

226  ;  Church  v.  Imperial,   etc.,  R.  Co.,  338;  Danforth  v.  Schoharie  Turnp.'Co., 

6  A.  &  E.  846 ;    Smart  v.   West  Ham.  12  Johns.  227. 

Union,   10  Exch.  867 ;    Reuter  v.  Elec.        If  the  common  seal  is  affixed  to  an 

Tel.  Co.,  6  E.  &  B.  341  ;  37  E.  L.  &  E.  instrument,  and  the  signatures  of  the 

189 ;  Lowe  f).  London,  etc.,  R.  Co.,  18  proper  officers,  the  courts  will  presume 

Q.  6.  632.  that  they  did  not  exceed  their  author- 

The  former  doctrine  seems  to  be  ity.    Morris  v.  Keil,  20  Minn.  581. 
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grew  into  disuse  with  individuals,  and  was  confined  to  those 
writings  of  a^  peculiarly  high  and  solemn  kind,  which  were  em- 
ployed in  the  transfer  of  lands  and  acts  of  the  like  nature.  The 
practice,  however,  still  continued  with  the  old  corporations  of  the 
common  law,  perhaps  from  the  natural  inflexibility  of  bodies  of 
men,  where  many  wills  must  concur  to  a  change,  and  because 
owing  to  the  comparative  paucity  of  their  contracts,  and  the  num- 
ber of  their  agents,  the  inconvenience  of  this  mode  of  contracting 
would  be  less  sensibly  felt  by  them  than  by  individuals.  It  is 
probable  that  in  this  way  grew  up  the  old  rule,  so  long  and  so 
well  established  in  England,  that  except  in  the  administration  of 
its  internal  affairs,  as  the  election  of  officers  and  the  like,  cor- 
porations aggregate  could  signify  their  assent  only  hj  their 
common  seal,  and  of  course  could  act  and  contract  only  by 
deed." ' 


'  Ang.  &  Am.  on  Corp.,  g  316.  Rains  of  Nineveh  and  Babylon '  (Part 

An  interesting  article  on  the  sub-  I),  refers  to  sach  instances, 

ject  of    seals  may  be  foand    in  the  *  Other  corroborative  evidence,'  he 

American  Law  Rev.,  Vol.  1,  p.  688.  sajs  (p.  158),  '  as  to  the  identity  of  the 

The  author  among  other  things  refers  king  who  built  the  palace  of  Kouyan- 

to  the  antiquity  of  seals  and  ODserves  jik  with  Sennacherib,  is  scarcely  less 

"  It  seems  to  us,  moreover,  that  a  remarkable.  In  a  chamber  or  passage 
philological  and  historical  examination  in  the  south-west  corner  of  this  edifice 
of  the  question  leads  to  the  gratifying  were  found  a  large  number  of  pieces 
conclusion,  that  the  common  law,  in  of  fine  clay,  bearing  the  impressions  of 
this  aa  in  other  matters,  did  not '  stick  seals,  (resembling  the  y^  dtf^aavrpi^ 
in  the  bark '  or  wax,  but  recognized  a  [the  sealing  earth]  of  the  Greeks,, 
substantial  and  intelligible  principle  which  there  is  no  doubt  had  been 
and  distinctiofi ;  viz.,  tliat  the  distinct-  affixed,  like  modern  official  seals  of 
ive  element  of  sealing  is  the  solemn  wax,  to  documents  written  on  leather, 
and  formal  authentication  of  an  instru-  papyrus,  or  parchment.  Such  docu- 
ment by  the  impression  of  some  per-  ments,  with  seals  in  clay  still  attached,, 
manent  symbol  or  token  besides  the  have  been  discovered  in  Egypt,  and 
signature,  and  has  never  selected  or  specimens  are  preserved  in  the  British 
prescribed  any  single  material  on  Museum.  The  writings  themselves 
which  that  symbol  must  be  impressed,  had  been  consumed  by  the  fire  which 

It  may  not  be  uninteresting,  with-  destroyed  the  building,  or  had  perished 
oat  attempting  to  pursue  the  subject  from  decay.  In  the  stamped  clay, 
through  all  history,  to  recur  to  some  of  however,  may  still  be  seen  the  holes 
the  most  ancient  illustrations  of  a  for  the  string,  or  strips  of  skin,  by 
similar  custom.  Lord  Coke  and  the  which  the  seal  was  fastened :  in  some 
writers  of  his  age  would  hardly  have  instances,  the  ashes  of  the  string  it- 
rejected  the  authority  of  Job  (xxxviii.  self  remain  (M.  Botta  also  found  at 
14),  where  we  find  the  words,  '  It  is  Khorsabad  the  ashes  of  string  in 
tnmfsd  as  clay  to  the  seal.'  lumps  of  clay  impressed  with  a  seal,. 

Impressions  of  seals  upon  clay  have  without  being  aware  of  their  origin), 

been  discovered,  which  are  thought  to  with  the  marks  of  the   fingers  and 

be  of  g^eat  antiquity.    (Smithes  Diet,  thumb.' 

of   the  Bible,  verb.  Clay  and  Seal.)  And  again  (p.  156  n.) :  '  Not  to  in- 

Hr.  Layard,  in  his  '  Discoveries  in  the  stance  the  clay  seals  found  attached 
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Sec.  281.  Origin  of  the  law  relating  to  corporate  seals^— We  have  re- 
ferred to  the  origin  of  the  use  of  private  as  well  as  corporate  seals, 
and  the  doctrine  of  the  common  law  that  the  corporate  body  conld 
only  act  or  express  its  action  or  assent  by  its  common  seal.  The  early 
English  doctrine  on  this  subject  was  peculiar  to  the  common  law, 
and  not  borrowed  from  the  civil  law,  from  whence  came  most  of 
the  principles  and  doctrines,  relating  to  corporations.  For,  ac- 
cording to  Ayliffe,  corporations  might  contract  directly  by  vote 

to  the  roHs  of  papyrus,  containinj^  let-  Leverett's  Latin  Lexicon  defines  sigil- 

ters  written  in  the  time  of  the  Ftole-  lum,  the  diminative  of  ngnum,  as  '  a 

mies  and  Romans,  there   are  in  the  little  image  or  figure,' while  «i^num  is 

British    Museum    seals    bearing    the  said  to  mean  'a  mark  or  sign/  and  as 

name  of  Shashank  or  Shishak  (No.  a  derivative  or  secondary  meaning, 

5585),  of  Amasis   II,   of  the   twenty-  '  the  impression  of  a  seal,  seal/     And, 

sixth  dynasty  (No.  5584),  and  of  Nafu-  in  the  large  Lexicon  Totius  Latinitatis 

arut   or   Nepherophis,  of  the  twenty-  of  Facciolatus  and  Forcellinus,  the  fol 

ninth  dynasty  (No.  5585).     Such  seals  lowing  definition  is  given:  *  De  ima- 

were   therefore   affixed  by  the  Egyp-  gine,  quae  annulo  signatorio   in   cera 

tians  to  public  documents ;  and  it  was  cUiave  m^;(tertaimprimitur,  obsignandis 

in  accordance  with  this  principle,  com-  litteris,  amphoris,  scriniis,'  etc. 

mon  to  the  two  monarchies,  that  the  It  does  not  seem  necessary  to  inquire 

seal   of  the  Egyptian  king  has  been  when  traces  of  a  custom  of  such  early 

found  in  Assyria.'  origin  can  first  be  found  in  the  Middle 

So  (p.  159),  '  It  would  seem,  that,  a  Ages.      The    pendent    seals  already 

peace  having  been  concluded  between  mentioned  were  then  used  ;  and  in  the 

the  Egyptians  and  one  of  the  Assyrian  Glossary    of  Du   Cange  (Didot's    ed. 

mouarchs,  probably   Sennacherib,  the  1846,  with  additions  by  different  hands, 

royal  signets  of  the  two  kings,  thus  here  referred  to  without  distinctk)n), 

found  together,  were  attached  to  the  we  find  it  stated  in  reference  to  these: 

treaty,  which  was  deposited  amongst  '  Pensilium  sigillorum,  non  nuperum 

the  archives  of  the  kingdom.     Whilst  sed   perantiquum   usum  f  uisse,   licet 

the    document    itself,    written    upon  colligere  et  iis  quae  de  Bullis  observa- 

parchmeut  or  papyrus,  has  completely  vimus,  ubi  plumbcas  et  aureas  BuUas 

perished,  this  singular  proof  of  the  primitus,  filo  aut  serico  tabulis  appen- 

alliauce,  if  not  actual  meeting,  of  the  sas,    docuimus.'      *  Sed.'  it   is   added, 

two  monarchs,  is  still  preserved  amidst  '  quando  cerea  istiusmodi   sigilla  pe- 

the  remains  of  the  state  papers  of  the  rinde    Uteris    appendi   coeperint   non 

Assyrian  Empire. '  plane  constat.'  '  Dubius  hseret  ipsemet. 

The  reader  who  has  seen  an  English  Cangius.'     In  one  place  he  speaks  of 

patent,  with  its  pendent  seal,  or  the  the   twelfth  century:   in   another  he 

cumbrous  attachments  of  treaties,  will  says  they  were  used  in  France  about 

be  struck  with  this  evidence  of  the  the  ninth  or  tenth;  while  it  is  stated 

antiquity  of    the   custom    thus  pre-  that  the  use  of  seals  of  any  kind  was 

served ;  and  the  citations  which   fol-  entirely  unknown  in  England  in  the 

low  furnish  evidence  of  its  connection,  beginning  of    the    eleventh   century, 

by  a  chain  of  legal  and  political  usage,  (verb.  SigUlum,  p.  241). 

with  the  present  time.  On  the  continent,  gold,  silver,  and 

SiffUlum  is  the  original  word  now  lead  were  used.     Sometimes  lead  wa? 

translated  into  seal,  and  the  word  used  used  '  loco  cer(B,*  or  with  wax,  and  wax 

by  ancient  writers,  among  them  Lord  with  gold,  *  ut  si  aureum  subriperetur 

Coke,  whose  authority  is  often  cited  remaneret  alterum.' " 

and  relied  upon  in  reference  to  this  (Du  Cange,  )    ^^^  ^^^  SigiUum. 

point.  Cowel,        )                     *    ^ 

SigiUum,  signum,  and    signactUum  Tomlin's  Jacob's,  verb.   Bull  and 

mean  a  mark,  figure,  or  impression,  Seal.) 
on   whatever  material  or  substance. 
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without  the  intervention  of  officers  or  agents,  and  of  course  with- 
out the  use  of  a  seal/ 

In  relation  to  seals,  it  may  with  propriety  be  observed,  that 
their  use  having  originated  in  the  ignorance  of  people  of  the  art 
of  writing,  and  this  reason  for  the  use  of  them  having  now  been 
generally  removed  by  the  general  intelligence  and  ability  of  people 
to  write,  there  would  seem  to  be  no  good  reason  for  a  continuance 
of  it,  either  as  a  private  or  corporate  practice.  And,  accordingly, 
we  find  it  rapidly  going  into  disuse ;  and  much  of  the  former 
technical  doctrines  relating  to  seals  and  sealed  instruments  prac- 
tically disregarded,  or  at  least  greatly  changed.  And  although 
Blackstone  affirmed  that:  "a  corporation  being  an  invisible 
body  cannot  manifest  its  intentions  by  any  personal  act  or  oral 
discourse,  it,  therefore,  acts  and  speaks  only  by  its  common  seal. 
For  although  the  particular  members  may  express  their  private 
consents  to  any  act  by  words  or  signing  their  names,  yet  this  does 
not  bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  assents  of  the  individuals  who  compose  the  com- 
munity, and  makes  one  joint  assent  of  the  whole,"  '  it  is  evident 
that  the  corporate  seal  did  not  unite,  in  fact,  the  wills  of  the 
many  members  of  a  corporation  aggregate,  but  that  that  will  at  all 
times  could  only  be  expressed  by  the  vote  cast  by  its  members,  or 
a  majority  of  them ;  and  the  common  seal  only  furnished  evidence 
of  that  will,  as  thus  expressed. 

The  seal  did  not  make  "  one  joint  assent  of  the  whole,"  but 
was  high,  if  not  conclusive,  evidence,  of  the  corporate  assent. 
And  it  was  never  true  that  this  assent  could  only  be  shown  by 
the  common  seal.  The  records  of  corporate  action  were  always 
evidence,  to  show  that  by  the  votes  of  its  members  by-laws  had 
been  adopted,  certain  officers  elected,  and  agents  appointed  for 
general  or  special  purposes.  And  the  agents  thus  appointed  can 
bind  the  corporation  to  any  contract  within  the  scope  of  the  au- 
thority thus  conferred  upon  them  by  a  mere  coi^porate  vote,  with- 
out the  use  of  the  common  seal,  and  without  any  authority  con- 
ferred by  a  common  seal.     But  where,  by  law,  a  valid  contract 

'AyUffe'sav.Law,  B.  2,  tit  35,  p.  Wood's  Civ.  L.  136;  Browne's  Civ. 
198.    See,  also,    2  Bl.    Com.   305 ;  2    Law,  B.  1 ,  104. 

«  1  Bl.  Com.  475. 
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<3an  only  be  executed  by  a  seal  of  the  parties,  the  seal  of  the  cor- 
poration may  be  required  to  constitute  a  valid  contract.* 

Seo.  282.  Instead  of  aflinning  that  "  a  corporation  being  an 
invisible  body  cannot  manifest  its  intentions  by  any  personal  act 
or  oral  discourse,"  and  that  "  it  therefore  acts  and  speaks  only  by 
its  common  seal,"  it  seems  to  me  it  would  be  more  correct  to  say, 
that  as  it  is  a  mere  ideal  body,  composed  of  members,  a  majority 
of  whose  wills  constitute  the  will  of  the  corporate  person, 
this  corporate  will  can  only  be  evidenced  by  a  fair  expression 
of  the  wiUs  of  this  majority,  of  which  the  records  of  the  corpora- 
tion in  this  respect  are  the  best  evidence,  and  that  the  signatures 
of  officers  or  agents  properly  made,  and  the  annexation  of  the  cor- 
porate seal,  is  but  evidence  and  authentication  of  the  corporate 
will  and  action,  expressed  in  some  manner  at  a  meeting  of  its 
membere.* 

'^  The  truth  is,  that  though  in  its  decay,  the  Roman  empire  was 
won  back  to  ignorance  by  barbarous  invaders ; '  in  its  better  days, 
neither  individuals  nor  corporations  existing  within  it  were  in  gen- 
eral compelled  to  use  seals  by  way  of  signature  from  an  ignorance 
{)i  the  art  of  writing.  A  common  seal  was  not,  therefore,  neces- 
sary to  a  corporation  at  the  civil  law  to  enable  it  to  make  a  writ- 
ten contract,  and  accordingly  Wood  tells  us  of  such  a  corporation, 
that  ^  it  may  have  a  common  chest,  and  sometimes  a  common 
seal.' "  * 

Seo.  283.     Corpoiate  seal ;  present  doctrine  in  reference  to.  —  It  was 

essential  at  common  law,  as  we  have  seen,  that  the  seal  not  only 
of  private  persons,  but  of  corporations,  should  be  impressed  upon 
wax,  wafer  or  other  impressible  and  tenacious  substance ;   but 

^  Angel  &  Ames,  in   their  work  on  onlj  did  they  appoint  officers,  capable 

Corporations,    observe  :      "  The    civil  of  contracting  without  seal,  but  them- 

law,  in  the  shape  in  which  we  have  it,  selves    contracted  directly    by    vote, 

was  instituted  amongst  a  people  more  without  the  intervention  of  any  otfi- 

literate  than  that  vmich  gave  origin  cers  whatever."    Aylifie's  Civ.   L.,  B. 

to  the  common  law.    From  the  nature  2,  tit.  35,  p.  118. 

of  the  corporations  and  communities  ^  See  1  Hedf.  on  Kail.,  ^  143. 

existing  under  it,  the  same  iucapabil-  '  Wood.  Civ.  L.,  c.  2, p.  136 ;  Browne's 

ity,  literally  speaking,  of  personal  act  Civ.  L.  b.  1,  104. 

or  of  oral  discourse,  was  attached  to  *  Wood's    Civ.    L.,    c    2,    p.    136; 

them  as*  to  corporations  aggregate  at  Browne's  Civ.  L.,  B.  1, 104.    See,  also, 

the  common  law  ;  yet,  we  find  that  not  Ang.  &  Am.  on  Corp.,  §  216. 
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this  doctrine  ha&  been  in  modem  times  much  relaxed.  For  in- 
stance, it  has  been  recently  held  that  it  was  sufficient  to  impress 
either  private  or  corporate  seals  directly  upon  the  paper  or  parch- 
ment upon  which  the  instrument  is  written,  and  this  mode  of 
impressing  seals  has  in  some  of  the  states  been  authorized  by 
statutory  provisions.*  And,  on  general  principles,  any  mode  of 
impression  which  would  answer  for  pi^ivate  seals,  in  the  absence 
of  other  statutory  regulations,  would  be  good  in  case  of  corporate 
seals. 

The  early  doctrine  required  all  important  contracts  and  the  ap- 
pointment of  agents  of  the  corporation  to  be  made  in  writing 
under  the  corporate  seal.^  But  the  tendency  of  the  decisions  of 
onr  courts  is  to  allow  the  same  latitude  in  this  respect  as  with 
respect  to  the  seals  of  private  persons,  and  in  all  the  more  common 
transactions  of  the  corporation  it  may  act  and  contract  by  the  will 
of  the  body,  as  expressed  by  a  vote  of  the  majority  or  by  a  major- 
ity of  those  that  represent  the  body,  as  by  the  directors,  and  that 
the  coi"porate  will  as  thus  expressed  may  be  executed  by  the  proper 
agents  of  the  corporation,  even  without  an  appointment  under  the 
common  seal.  And  it  is  now  well  settled,  that  acts  of  a  corpora- 
tion evidenced  by  a  vote  are  as  binding  upon  it  and  are  as  com- 
plete authority  to  its  agents  in  the  execution  of  the  will  of  the 
corporation,  thus  expressed,  as  if  such  will  and  authority  was 
authenticated  by  the  corporate  seal ;  that  it  may  be  as  well  bound 
by  the  acts  of  its  agents  thus  authorized  as  by  the  corporate  seal, 
and  that  promises  may  as  well  be  implied  from  its  acts  and  the 
lawful  acts  of  its  agents  as  if  the  principal  was  a  natural  person.' 

*  Corregan  v.  Taunton,  etc.,  Co.,  1  formerly  held  that  such  a  corporation 
Halst.  52 ;  4  Kent's  Com. 445 ;  1  Dill,  on  could  not,  without  a  deed,  command 
Mun . Corp.,  §  130  ;  Ang.  &  Am.  on  Corp.,  bailiff  to  enter  into  lands  of  a  lessee 
§  218;  Woodman  d,  York,  etc.,  R.  Co.,  for  years,  for  a  condition  broken.  1 
-50  Me.  549  ;  Haven  v.  Grand  Junction  Roll.  Abr.  514-699  ;  Cro.  Eliz.  815; 
R.  Co.,  12  Allen,  337.     See,  also,  arga-  Cro.  Jac.  411. 

ment  in  this  case,  1  Am.  L.  Rev.  638 ;  Neither  could  they  without  a  deed 

Hendee  t?.   Pinkerton,   14  Allen,  381 ,  properly  sealed  with  the  corporate  seal 

Royal  Bank   of    Liverpool   v.    Grand  appoint  one  to  seize  goods  as  forfeited 

Janction    R.,   100    Mass.  444;    In  re  to  the  use  of  the  corporation.    2  Bac. 

Sandilands.  L.  R.,  6  C.  P.  411.  Abr.  (Am.   Ed.)  453.     See,  also,  2  Bac, 

*  Aggregate  corporations,  consisting  Abr.  (Am.  Ed.),  tit.  Corp.  E.  3,  p.  453. 
of  a  constant  succession  of  various  '  Board  of  Education  v.  Greenebaum, 
persons,  can  regularly  do  no  act  with-  39  ni.  609  ;  Ross  v.  Madison,  1  Ind. 
out  writing  j  therefore,  gifts  by  them  281 ;  Merrick  v.  Burlington,  11  la.  74; 
mast  be  by  deed.  2  Bac.  Abr.,  Ann.  Petrie  v.  Wright,  14  Miss.  647  ;  Buck- 
Bd.,  tit.  Corp.  £.  3,  p.  452.    So  it  was  ley  v.  Briggs,  30  Mo.  452. 
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And  the  corporate  will  is  now  seldom  expressed  or  authenticated 
by  the  corporate  seal,  except  in  those  cases  where,  nnder  similar 
circumstances,  it  would  be  necessary  to  execute  the  instrument 
with  a  seal  if  a  natural  person  was  the  party  executing  it/ 

Seo.  284.  Wlierever  the  law  requires  a  natural  person  to 
attach  a  seal  to  the  instrument  executed  by  him,  in  like  cases  only, 
would  it  be  necessary  for  a  corporation  to  execute  a  like  instru- 
ment by  a  corporate  seal.     If  in  the  former  case  the  instrument 

*  Kyd  on  Corp.  263  ;  Harper  ©.  Char-  discarded,  for  it  was   decided  by  the 

lesworth^  4  B.  &  C.  575  ;  Union  Bank  sapreme  court  of  the  United  States,  in 

V,  Ridgely,  1  H.  &  Q.  419  ;  Bank  of  U.  the  case  of  The  Bank  of  ColumbU  c. 

S.  V.  Dandridge,  12  Wheat.  105 ;  Wood  Patterson  (7  Cranch,  299),  that,  when- 

V.  Tate,  5  B.  &  P.  247  ;  Dillon  on  Mun.  ever  a  corporation  aggregate  was  act- 

Corp.,  ^  132.  ing  within  the  range  of  the  legitimate 

Mr.  Kent  observes :  *'  It  was  the  purposes  of  its  institution,  idl  parol 
ancient  and  technical  rule  of  the  com-  contracts,  made  by  its  authorizeid 
mon  law,  that  a  corporation  could  not  agentn  were  express  and  binding  prom- 
manifest  its  intentions  by  any  personal  ises  of  the  corporation,  and  all  da- 
act  or  discourse,  and  that  it  spoke  and  ties  imposed  upon  them  by  law,  and 
acted  only  by  its  common  seal.  After-  all  benefits  conferred  at  their  request, 
ward  the  rule  was  relaxed,  and,  for  raised  implied  promises  for  the  en- 
the  sake  of  convenience,  corporations  forcement,  of  which  an  action  lay." 
were  permitted  to  act,  in  ordinary  mat-  2  Kent's  Com.  288. 
ters,  without  deed,  as  to  retain  a  cook,  Mr.  Kent  further  observes :  "  The 
or  a  servant,  or  butler.  *  *  *  In  adjudged  cases  in  England  and  in 
Rex  «.  Bibb  (P.  Wms.  419),  the  old  Massachusetts  were  considered  as  fully 
rule  was  further  relaxed,  and  it  seems  supporting  this  reasonable  doctrine, 
to  have  been  established,  that  though  and  that  the  technical  rule  that  a  cor- 
a  corporation  could  not  contract  di-  poration  could  not  make  a  promise 
rectly  except  under  their  corporate  except  under  seal  would  be  productive 
seal,  yet  they  might  by  mere  vote  or  of  great  mischief.  As  soon  as  it  was 
corporate  act,  not  under  their  corporate  established  that  the  regularly  ap- 
Heal,  appoint  an  agent  whose  acts  and  pointed  agent  of  the  corporation  could 
contracts,  within  the  limits  of  his  contract  in  their  name  without  seal,  it 
authority,  would  be  binding  on  the  was  impossible  to  support  the  other 
corporation.  In  a  case  as  late  as  1788,  position."  2  Kent's  Com.  288  st  seq. 
it  was  held,  that  the  agreement  of  the  Mr.  Redfield  says :  **  No  particular 
major  part  of  a  corporation,  entered  in  form  of  contract  is  requisite  to  bind  the 
the  corporation  books,though  not  under  company,  unless  where  the  charter 
the  corporate  seal,  should  be  decreed  in  expressly  requires  it.  And  although 
equity.  (Maxwell «.  Dulwich  College,  1  there  seems  to  be  a  failing  effort  in 
Fonb*  Tr.  296  note).  [But  see,  in  Carter  the  English  courts  to  maintain  the 
V.  Dean  of  Ely,  7  Simons,  211,  where  it  necessity  of  the  contracts  of  corpora- 
was  held  that  the  agreement  of  the  tions  being  under  seal,  it  ia  certain 
major  part  of  a  corporation,  entered  in  that  the  important  business  trausac- 
the  corporation  books,  though  not  tions  of  daily  occurrence,  in  both  that 
under  the  corporate  seal,  would  be  de-  country  and  here,  where  no  such  for- 
creedin  equity.]  In  Yarborough  t?.  The  mality  is  resorted  to  by  business  oor- 
Bank  of  England  (16  East,  6),  it  was  ad-  porations,  in  matters  of  contract,  and 
mitted  tliat  the  corporation  might  be  where  to  look  for  any  such  solemnity 
bound  by  the  acts  of  their  servants,  would  be  little  less  than  absurd,  al- 
though not  authorized  under  their  most  of  necessity  drive  the  courts  of 
seal,  if  done  within  the  scope  of  their  England  to  disregard  the  old  rule  of 
employment.  At  last,  after  a  full  re-  requiring  the  contracts  of  corporations 
view  of  all  the  authorities,  the  old  to  be  made  under  the  corporate  seal."' 
technical  rule  was  condemned  in  this  1  Redf.  on  Railw.  409. 
country,  as  impolitic  and  essentially 
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mast  be  by  deed,  that  is,  executed  or  authenticated  by  a  seal,  so, 
in  the  latter  case,  should  it  also  be  executed  or  authenticated  by 
the  common  seal  of  the  corporation. 

Sec.  285.  The  execution  of  the  corporate  deed  must,  of  course, 
be  by  an  agent.  The  corporation  being  but  an  incorporeal  or 
ideal  person,  it  could  not  be  supposed  capable,  as  such,  of  perform- 
ing a  physical  act,  but  must  in  such  matters  act  by  its  duly  consti- 
tuted agents  in  the  corporate  name,  and,  when  so  required,  must 
autlienticate  the  same  by  the  common  seal,  the  usual  form  of 
autlientication  being,  "  In  testimony  whereof  the  conamon  seal  of 
the  corporation  is  hereby  affixed,"  the  name  of  the  corporation 
being  signed  by  the  agent,  with  his  name  as  such  agent,  and  the 
common  seal  of  the  corporation  attached  or  affixed  thereto. 

The  common  seal  of  a  corporation  affixed  to  an  instrument  pur- 
porting to  be  executed  by  the  proper  agent,  makes  it  a  specialty 
where  such  an  instrument  is  required,  and  has  the  same  effect  as 
if  executed  in  a  like  case  by  a  natural  person.* 

In  the  case  of  The  City  ofDavervport  v.  The  Peoria  Marine  and 
J^'ire  Insurance  Company ^  the  supreme  court  of  Iowa,  by  Cole,  J., 
say  :  "  The  English  rule  that  a  corporation  cannot  expressly  bind 
itself  except  by  deed,  imless  the  act  establishing  it  authorizes  it 
to  contract  in  another  mode,  has  been  broken  in  upon,  and  indeed 
entirely  overturned,  as  a  general  proposition,  throughout  the 
United  States ;  and  it  is  here  well  settled  that  the  acts  of  a  corpo- 
ration, evidenced  by  vote,  written  or  unwritten,  are  as  completely 
binding  upon  it,  and  are  as  complete  authority  to  its  agents  as  the 
most  solemn  acts  done  under  the  corporate  seal ;  that  it  may  as 
well  be  bound  by  express  promises  through  its  authorized  agents 
as  by  deed ;  and  that  promises  may  as  well  be  implied  from  the 
acts  of  its  agents,  as  if  it  had  been  an  individual."  * 

1  Clark  «.   Farmers',    etc.,  Co.,  15  American  Insarance  Co.  9.   Oakley,  9 

Wend.  256 ;  Steele  v.  Oswego,  id.  265 ;  Paige,  496 ;  Overseers,  etc.,  v,   Over- 

Benoist  «.  Carondelet,  8  Mo.  250 :  Stnr-  seer,  3  S.  &  R.  117;  Hamilton  v.  Lycom- 

tevants  v.  Alton,  8  McLean,  S90;  Dill,  ing  Ins.  Co.,  5  Barr.  344;  Legrand  v, 

on  Mun.  Corp.,  §  182.  Hampden  Sidney  College,  5  Munf .  324; 

» 17  la.  276.     See,  also.  Bank  of  Co-  Union  Bank  v.  Ridgely.  1  H.  &  G.  413; 

lumbia  9.  Patterson's  Administrators,  Hayden  d.  Middlesex  Turnpike  Corp., 

7  Cranch,  805  ;  Fleckner  «.  The  United  10  Mass.  401 ;  VV^hite  «.  The  Westport 

8Utes  Bank,  8  Wheat.  857  ;  The  Bank  Cotton  Man.  Co.,  1  Pick.  215;  Bulkley  d. 

of  the  United  States  v.  Dandridge,  12  The  Derby  Fishing  Co.,  2  Conn.  256 ; 

Id.  68  ;  Dunn  ©.  The  Rector  of  St.  An-  Garvey  t).  Colcock,  1 N.  &  McC.  281 ;  Pe- 

drews'  Church,  14  Johns.  118;  The  trie  o.  Weight,  6  S.  &  M.  647 ;  Baptist 

41 
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And  in  England  it  has  also  been  recently  held  that  contracts 
executed  in  pui-suance  of  an  oral  agreement  by  a  party  with  a  cor- 
poration, to  do  work  or  furnish  supplies  that  are  required  in  the  ac- 
complishment of  the  purposes  and  objects  of  the  corporation,  the 
party  thus  performing  will  be  entitled  to  recover  therefor,  either 
upon  the  common  counts  or  the  special  contract.  Wightman, 
J.,  observed  :  "  I  am  disposed  to  think  that  wherever  the  pur- 
poses for  which  a  corporation  is  created  render  it  necessary  that 
the  work  should  be  done,  or  goods  supplied  to  carry  such  pur- 
poses  into  effect,  as  in  case  of  the  guardians  of  a  poor-law  union, 
and  orders  are  given  at  a  board  regularly  constituted,  and  having 
general  authority  to  make  contracts  for  works  or  goods  necessary 
for  the  purposes  for  which  the  coi-poration  was  created,  and  the 
work  is  done,  or  goods  supplied  and  accepted  by  the  corporation, 
and  the  whole  consideration  for  payment  executed,  the  corporation 
cannot  keep  the  goods  or  the  benefit,  and  refuse  to  pay,  on  the 
ground  that  though  the  members  of  the  corporation  who  ordered 
the  goods  or  the  work  were  competent  to  make  a  contract  and  bind 
the  rest,  the  formality  of  a  deed  or  of  afiixing  the  seal  was  want 
ing,  and  then  say :  no  action  lies ;  we  are  not  competent  to  make  a 
parol  contract,  and  we  avail  ourselves  of  our  disability."  *  But  in 
England  it  has  also  been  held  that  where  work  was  done  or  mate- 
rials furnished  by  virtue  of  a  contract  not  under  seal,  which  were 
not  necessary  nor  incidental  to  the  purposes  for  which  the  corpo- 
ration was  created,  no  recovery  thereon  could  be  had." 

Sec.  286.  what  is  a  common  seaL  —  The  common  seal  of  a  cor- 
poration is  the  instniment  or  stamp  adopted  by  it  for  the  purpose 
of  stamping  or  making  an  impression  upon  wax  or  wafer,  or  other 

Church  «.  Malford,  3  Halet.  182 ;  Ab-  Eastman  v.   Coos  Bank,  1   N.   H.  26  ; 

bott  V.  Hermon,  7  Greenl.  118  ;  Walker  Sheldon  v,  Fairfax,  21  Vt.  102 ;  Palmer 

©  Bank  of  Kentucky,  3  J.  J.  Marsh.  201;  v.  Medina  Ins.  Co..  20  Ohio,  537. 
Lee  V.  The  Trustees,  etc.,  7  Dana,  28 ; 

*  Clark  V.  Cuckfield  Union,  21  L.  J.,  the   defendants ;    Nicholson  «.  Brad- 

Q.   B.,    349.      See,    also,    Sanders  v.  ford  Union,  L.  R.,  1  Q.  B.  620,  which 

Guardians  of  St.  Neat's  Union,  8  Q.  B.  was  an  action  for  coals  supplied  by 

810,  which  was  an  oral  order  for  iron ;  a  contract  not  under  seaL 

De  Grave  v.  Mayor,  etc.,  4  C.  P.  Ill,  *  See    Paine    v.     Guardians',    etc., 

which  was  for  weights  and  measures  Union,  8  Q.  B.  326  ;  16  L.  J..  M.  C,  89  ; 

sent  at  the  request  of  the  defendant,  Lamprell  v.  Bellericay  Union,  3  Ex. 

and  accepted  by  them  ;  Beverly  t>.  Lin-  283  ;  18  L.  J.  Ex.  282  ;  Homersham  v. 

coin,  etc.,  Co.,  6  A.  &  E.  829,  wliich  was  Wolverliampton,  etc.,  Co.,  6  JJx.  187  ; 

an  action   for  gas  metres  supplied  to  20  L.  J.  Ex.  193. 
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impressible  substance  annexed  to  instruments  made  by  it,  or 
upon  the  paper  or  parchment  upon  which  such  instruments  are 
written.  The  impression  thus  made  is  also,  in  one  sense,  the  cor- 
porate seal. 

Like  a  private  seal,  it  was  formerly  required  that  the  impression 
be  made  upon  wax,  wafer,  or  other  impressible  and  tenacious  sub- 
stance attached  to  the  paper  or  parchment  upon  which  the  instru- 
ment was  written.'  But  according  to  the  current  of  modern  au- 
thorities, even  in  the  absence  of  statutory  regulations,  the  impres- 
sion of  the  seal,  when  required  at  all,  may  be  made  directly  upon 
the  paper  or  parchment.* 

Sec.  287.  It  is  evident  that  the  seal,  either  private  or  corporate, 
has  ceased  to  serve  its  original  purpose  as  a  substitute  for  a  signa- 
ture, and  as  an  authentication  of  a  corporate  or  other  instrument 
it  possesses  but  little  intrinsic  value.  The  form  of  'the  instru- 
ment with  w^hich  the  impression  is  made,  or  the  engraving  or  de- 
vice on  the  seal  if  any,  would  seem  to  be  immaterial.  In  fact, 
where  a  seal  is  required,  any  thing  which  may  be  accepted  or 
adopted  by  a  corporation  with  which  to  impress  wax,  wafer,  or 
even  the  paper  itself,  would  seem  to  be  sufficient. 

Where  a  seal  or  some  impression  is  required  on  wax,  wafer,  or 
paper,  it  would  appear  quit^  immaterial  as  to  the  instrument  used 
to  make  the  impression,  provided  it  is  something  adopted  by  the 
corporation  or  by  the  authorized  agent,  and  is  placed  upon  the 
instrument  by  the  proper  agent,  or  even  by  his  direction  or  au- 
thority. Thus,  it  has  been  held  that  the  corporate  seal  might  be 
stamped  or  printed  by  the  printer  of  the  blank  instruments  of  a 
corporation  if  done  by  the  direction  of  the  proper  officers,  and 
that  the  seal  thus  made  and  placed  upon  the  paper  on  which 
an  instrument  was  executed  would  be  valid  as  a  corporate 
seal.' 

*  Bank  of  Rochester  u.  Gray,  2  HUl,  ■  Royal  Bank,  etc.,  v.  Junction,  etc., 

228  ;  Farmers'  Bank  v.  Haight,  3  id.  R.  Co.,  100  Mass.  444 ;  Woodman  v. 

492  ;  Ang.  &  Am.  on  Corp.,  §  218.  York,  etc.,  R.  Co.,  50  Me.  549;    Hindee 

^  Hendee  «.  Pinkerton,  14  Allen,  881 ;  «.  Pinkerton,  14  Allen,  381. 

'Dili,  on  Man.  Corp.,  §  180  ;  Corrigan  o.  It  may  be  done  vriih.  some  perma- 

Trenton,  etc.,Co.,  1  Halst.  52 ;  Reg.  v.  St.  nent  instrument  prepared  for  that  pur- 

Panl,  etc.,  7  Q.    B.   231 ;  Davidson  u.  pose,  or  it  may  be  done  by  some  tem- 

Cooper,  11  M.  &  W.   778 ;  S.  C,  13  id.  porary  one,  autliorized  or  adopted  by 

342.  the  corporation.      Bank,  etc. ,  v.  Rail- 
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On  this  question  the  supreme  court  of  Massachusetts  say :  "  The 
corporate  seal  having  been  affixed  by  the  printer  by  direction  of 
the  officers  of  the  corporation,  and  they  having  adopted  his  act 
and  subsequently  signed  and  issued  the  bond,  the  sealing  was  duly 
made,  and  the  instruments  became  obligatory  upon  the  corpora- 
tion. This  is  no  more  nor  less  than  constantly  takes  place  when 
a  scrivener  prepares  and  affixes  a  seal  to  a  deed,  which  the  grantor 
thereupon  signs  and  delivers.  The  practice  is  of  unquestionable 
validity,  and  the  authorities  for  it  are  abundant.  K  a  stranger 
seal  an  instrument  by  the  allowance  or  commandment,  precedent, 
or  agreement  subsequent,  of  the  person  who  is  to  seal  it,  that  is 
sufficient."  * 

But  the  usual  instrument  with  which  the  impression  is  made 
is  one  prepared  expressly  for  the  purpose,  and  on  which  is 
engraved  the  name  of  the  corporation  with  the  words  "  corporate 
seal,"  or  "  seal."  And  it  has  been  held  that  an  instrument  exe- 
cuted by  the  proper  agent  or  officer  of  the  corporation  and  sealed 
though  by  the  impression  of  the  common  desk  seal  of  a  merchant, 
it  will  be  presumed  to  be  the  seal  of  the  corporation  until  rebut- 
ted by  competent  evidence.' 

road  Co.,  80  Vt.  159;  Tenney  t>.  Lumber    «.  Hovey,  21  Pick.  417 ;  Porter  v.  Rail- 
Co.,  43  N.  H.  343 ;  Mill  Dam  Foundry    road,  37  Me.  349. 

'  Royal  Bank,  etc.  «.  Grand  Junction,  New  Jersey,   inclusive,  a  flourish  of 

etc. ,  K.  Co. ,   100  Mass.  444;  Bates  d.  the  pen  at  the  end  of  a  name  or  a  cir- 

Boston,  etc.,  R.  Co.,  10  Allen,  251.  cle  of  ink  or  scroll  has  been  allowed 

It  is  not  necessary  for  an  agent  in  to  be  a  valid  substitute  for  a  seal :  and 

executing  a  deed  in  behalf  of  a  cor-  in  the  states  of    Delaware,    Illinois, 

poration,  to  use  the  corporate  seal.  Por-  Missouri  and  Tennessee  this  substitute 

ter«.  Androscoggin,  etc.,  R.  Co.,  37  Me.  has,  we  believe,   been  introduced  by 

3^.     See,  also,  Clark  v.  Pratt,  47  Me.  acts  of  their  legislatures.    Though  we 

55 ;  Reynolds  v.  Glasgow  Academy,  6  know  of  no  decision  upon  the  subject, 

Dana,  37.  yet  we  see  no  reason,  unless  the  act 

It  has  been  observed  :  "  At  common  of    incorporation  expressly    provides 

law,   the  corporate  seal  cannot  be  im-  what  the  common  seal  shall  be,  why 

pressed  directly  upon  the  paper,  but  the  substitute  allowed  for  the  pri\'ate 

must  be  upon  wax  or  wafer,  or  some  seals  of  an  individual   should   not  be 

other  tenacious  substance,  or  the  in-  allowed  for  the  seal  of  a  corflbration." 

strument  to  which  it  is  attached  will  Ang.  &  Am.  on  Corp.,  ^  218. 
not  operate  as  a  sealed  instrument.  For  an  interesting  article  on  this 

In  a  recent  case  in  New  Jersey,  how-  subject,  see  1  Am.  Law  Rev.  649. 
ever,  a  distinctive  impression  of  the        *  Moises  v.  Thornton,  8  T.   R.  803  ; 

paper  without  the  intervention  of  wax  Peake's  Law  of  Ev.   48  ;    Jackson  €. 

or  wafer  was  held  to  be  a  lawful  cor-  Pratt,  10  Johns.  381 ;  Mann  v.  Pentz,  2 

porate  seal.   In  the  southern  and  West-  Sandf.  Ch.  271 ;  Foster  o.  Shaw,  7  S.  & 

em  parts  of  the  United  States,  from  R.  156 ;  Den  v.  Vreelandt,  2  Halst  3o2 ; 
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Sec.  288.  By  whom  the  seal  shoold  be  affixed.  —  As  all  physical 
acts  of  corporations  must  be  done  by  agents  duly  appointed  for  that 
purpose,  it  follows  that  the  corporate  seal  must  be  affixed  by  an 
^ent  duly  authorized  for  that  purpose.  Such  agent  may  be  desig- 
nated in  the  law  creating  or  constituting  the  corporation ;  but  it  is 
usually  annexed  by  an  officer,  duly  authorized  by  the  by-laws,  or 
by  the  president,  by  virtue  of  the  implied  authority  conferred 
upon  him  as  such  officer. 

But  it  is  evident  that  the  majority  of  the  members  of  a  cor- 
poration might  direct  and  authorize  any  person  to  not  only  exe- 
cute an  instrument  for  the  corporation,  but  to  affix  the  coi'porate 
seal;  and  this  authority  could  be  conferred  by  them  or  by  the 
fundamental  law,  as  by  the  statute  of  its  creation,  or  by  the  arti- 
cles of  association  constituting  the  association,  upon  a  limited 
number  of  the  corporators  as  a  board  of  directors,  who,  in  that 
case,  could  duly  authorize  and  appoint  some  officer  or  agent  to 
execute  a  contract  on  behalf  of  the  corporation,  and  affix  the 
common  seal  thereto.' 

The  seal  of  a  corporation  affixed  to  an  instrument,  like  the  seal 
of  a  natural  person,  makes  it  a  specialty.' 

Darnell  v.  Dickens,  4  Terg.  7  ;  City  ence  to  a  seal.  To  the  instrument,  how- 
Council,  etc.,«.  Moorehead,  2  Rich.  450.  ever,  were  attached  seals  consisting  of 
See,  also,  Bank  of  Middlebury  v.  But-  small  bits  of  paper  fastened  with  wa- 
laud  R.  Co.,  30  Vt.  159.  fers  without  any  impression.  Held  to 
To  an  indenture  between  a  corpora-  be  sufficient.  Mill  Dam  Foundry  v. 
tion  and  an  individual  the  parties  '*  set  Hovey,  21  Pick.  417. 
their  hands,"  but  there  was  no  refer- 

*  Jackson  v.  Campbell, 5  Wend.  572;  A  vote  authorizing  a  committee  to 
Damon  v.  Granby,  2  Pick.  845;  Derby  sell  lands  empowers  them  to  make  the 
Canal  Co.  «.  Wilmot,  9  EMt,360;6ank  necessary  deeds  in  the  name  of  the 
of  the  U.  S.  V.  Dandridge,  12  Wheat,  corporation,  and  if  the  committee  con- 
68, 113;  The  President,  etc.  «.  Myers,  sists  of  several,  who  all  sign  their 
6  S.  &  K.  12;  Clarke  v.  The  Imperial  names,  only  one  seal  is  necessary. 
Gas  (>>.,  4  B.  &  A.  315;  1  N.  &  M.  206;  Decker  v.  Freeman,  3  Greenl.  (Me.) 
Leggett  V.  New  Jersey  Banking  Co.,  338.  See,  also,  Burrill «.  Nahant  Bank, 
Saxton'8    Ch.  (N.    J.)  541;    Clark  v.  2  Mete.  167. 

WooUefi   Manuf.   Co.,  15   Wend.  256.  The  corporate  seal  affixed  to  an  in- 

See,  also.  Bank  of  Ireland  v    Evans,  strument  does  not  render  it  a  corpo 

5  H.  of  L.  Cas.  389;  32  Eng.  L.  &  Eq.  rate  act,  unless  it  is  affixed  by  a  duly 

23.  authorized  officer  or  other  agent.  Jack- 

•  See  ante,  §  285.  Also,  see,  Clark  v.  son  v.  Campbell,  5  Wend.  572. 

The  Woollen  Manuf.   Co.*  15   Wend.  But  the  seal  \^  prima  fade  evidence 

256 ;  Benoist  9.  Carondelet.  8  Mo.  250 ;  that  it  was  so  affixed.    Lovett  t^.  Steam 

The  City  of  Davenport  v.  The  Peoria,  Saw  Mill  Association,  6  Paige's   Ch. 

etc., Ins.  Co.,  17  la  276 ;  Ring  v.  Johnson  64. 
Co.,  6  id.  265;  Dill,  on  Mun.  Corp.,  §  132. 
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Sec.  289.      Where  an  ackaowledgment  is  required.  —  It  is  generally 

necessary,  not  only  to  have  certain  instruments,  especially  deeds 
and  other  writings  relating  to  lands,  executed  by  a  corporation 
through  its  duly  constituted  agent,  and  the  corporate  seal  annexed 
or  impressed  upon  the  parchment  or  paper  upon  which  the  instru- 
ment or  conveyance  is  written,  but  for  the  purposes  of  recording 
to  have  the  same  acknowledged  before  a  proper  officer.  Where 
this  is  required,  the  proper  officer  or  agent  executing  the  instru- 
ment may,  generally,  make  the  acknowledgment  requii'ed  by  tlie 
recording  laws.* 

Sec.  290.  Doctxine  in  relation  to  agents.  —  We  have  considered 
the  subject  of  corporate  agents,  generally  ;  but  in  this  connection 
we  will  observe  that  the  recognized  principle  that  the  agent  of  a 
natural  person,  in  order  to  bind  his  principal  by  deed,  mnst  have 
an  authority  so  to  do  by  deed,  that  is,  by  an  instrument  duly 
executed  imder  seal,  has  no  application  to  the  agents  of  corpora- 
tions.' 

"  The  technical  doctrine  that  a  corporation  could  not  contract, 
except  nnder  its  seal,  or,  in  other  words,  could  not  make  a  promise, 
if  it  ever  had  been  fully  settled,  must  have  been  productive  of  great 
mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established  that 
its  regularly  appointed  agents  could  not  contract  in  their  name 
without  seal,  it  was  impossible  to  support  it ;  for  otherwise  the 
party  who  trusted  such  contract  would  be  without  remedy  against 
the  corporation.  Accordingly,  it  would  seem  to  be  a  sound  rule 
of  law,  that  whenever  the  corporation  is  acting  within  the  scope 
of  the  legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the  corpo- 
ration ;  and  all  duties  imposed  on  them  by  law,  and  aU  benefits 
conferred  at  their  request,  raise  implied  promises  for  the  enforce- 
ment of  which  an  action  will  lie."  * 

1  Gordon  v.  PreBton,  1  Watts  (Pa.),  ^g   118,  143 ;    DiH.    on    Mun.    Corp., 

8a5;  Lovett  v.  The  Steam  Saw  MUl  §  130. 

Association,  6  Paige's  Ch.  60.  '  Bank  of  Columbia  v.  Patterson,  7 

*  Hopkins  v.  GaUatln  Turnp.  Ck>.,  4  Cranch,  299.     See,  also,  Gray  v.  Port- 

Hamph.  403 ;    Beckwith  «.    Windsor  land  Bank,  8  Mass.  364  ;   Gilmore  tf. 

Manuf.   Co.,  14  Conn.   594;  Howe  v.  Pope,  5  id.  491  ;  Bank  of  MetropoUa  v. 

Keeler,   27  Conn.    538;    Burr  v.  Mc-  Guttschlick,  14  Pet.  19. 
Donald,  8  Gratt.  215  ;  Redf.  on  Rail., 
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And  in  the  case  of  The  United  States  Bank  v.  Dandridge^ 
Mr.  Justice  Stoey,  in  delivering  the  majority  opinion  of  the 
supreme  court  of  the  United  States,  observes :  "  In  ancient  times, 
it  was  held  that  corporations  aggregate  could  do  notliing  but  by 
deed  under  their  common  seal.  Bat  this  principle  must  always 
have  been  understood  with  many  qualifications,  and  seems  ina]> 
plicable  to  acts  and  votes  passed  by  such  corporations  at  corporate 
meetings.  It  was  probably,  in  its  origin,  applied  to  aggregate 
corporations  at  the  common  law,  and  limited  to  such  solemn  pro- 
ceedings as  were  usually  evidenced  under  seal,  and  to  be  done  by 
those  persons  who  had  the  custody  of  the  common  seal,  and  had 
authority  to  bind  the  corporation  thereby  as  their  permanent 
official  agent.  Be  this  as  it  may,  the  rule  has  been  broken  in 
upon  in  a  vast  variety  of  cases  in  modem  times,  and  cannot  now 
as  a  general  proposition  be  supported.  And  it  is  now  firmly 
established,  both  in  England  and  America,  that  a  corporation  may 
be  bound  by  a  promise,  express  or  implied,  resulting  from  the  acts 
of  a  corporate  vote  imaccompanied  with  the  corporate  seal."  ' 

*  12  Wheat.  64.  noyelties,  and  all  were  required  to  de- 
'  Bat  in  this  case,  Marshall,  in  his  vise  the  means  by  which  they  should 
dissenting  opinion,  says :  *'  Can  such  a  transact  their  affairs,  or  communicate 
being  speak  or  act  otherwise  than  in  their  will,  we  should,  I  think,  from  a 
writing  t  Being  destitute  of  the  natu-  consideration  of  their  nature,  of  their 
ral  organs  of  man,  being  distinct  from  capacities  and  disabilities,  be  com- 
aU  its  members,  can  it  communicate  pelled  to  say,  that  when  other  means 
its  resolutions  or  declare  its  will,  with-  were  not  provided  by  statute,  such 
oat  the  aid  of  some  adequate  substi-  will  must  be  expressed  in  writing, 
tute  for  those  organs  ?  If  the  answer  *  ♦  *  According  to  the  decisions 
to  this  question  must  be  in  the  nega-  of  the  courts  of  England,  as  well  as  of 
tive,  what  is  that  substitute  ?  I  can  this  court,  a  corporation,  unless  it  be 
imagine  no  other  than  writing.  The  in  matters  to  which  the  maxim  demin- 
will  to  be  announced  is  the  aggregate  imis  turn  curat  lex  applies,  can  act  or 
will.  The  voice  which  utters  it  is  the  speak,  and  of  course  contract,  only  by 
aggregate  voice.  Human  organs  be-  writing.  This  principle,  which  seems 
long  only  to  individuals.  The  words  to  be  an  essential  ingredient  of  its  very 
they  utter  are  the  words  of  Individ-  being,  has  been  maintained  by  all  the 
oals.  These  individuals  must  speak  judges  who  have  ever  discussed  the 
collectively  to  speak  corporately,  and  subject.  Upou  this  principle,  and  the 
must  ase  a  collective  voice.  They  authority  of  these  cases,  I  have  sup- 
have  no  collective  voice  and  must  posed  that  a  corporation  cannot  assent 
communicate  this  collective  will  in  to  a  deed  of  any  description  unless  this 
some  other  mode.  That  other  mode,  assent  be  expressed  regularly  in 
as  it  seems  to  me,  must  be  in  writing,  writing.  It  ought  to  be  entered  on  the 
A  corporation  will  generally  act  by  its  books  of  the  corporation." 
agents,  but  those  agents  have  no  self-  In  Mayor  of  Ludlow  «.  Charlton,  6  M. 
existing  power.  It  must  be  created  by  &  W.  815,  Rolf,  B.,  says :  **  The  seal 
law,  or  communicated  by  the  body  it-  is  required  as  authenticating  the  con- 
self.  This  can  be  done  only  by  currence  of  the  whole  body  corporate, 
writing.    If,  then,  corporations  were  If  the  legislature,  in  creating  a  body 
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Sec.  291.  Whatever  may  have  been  the  doctrine  of  the  com- 
mon law,  it  is  now  evident  that  the  acts  of  the  directors  of  a  cor- 
porate body,  evidenced  by  a  recorded  vote,  are  as  binding  upon  the 
coi-poration,  and  as  complete  authority  to  agents,  as  if  such  will 
was  expressed  in  writing,  authenticated  by  the  common  seal.* 

And  a  vaUd  appointment  of  an  agent  for  any  purpose  may  be 
made  without  annexing  to  the  authority  or  power  of  attorney  a 
common  seal.' 

And  the  corporate  will  evinced  by  a  vote  recorded  or  unrecorded 
is,  generally,  as  completely  binding  upon  it,  and  confers  as  com- 

corporate,   invest  any  member  of  it,  of  a  meeting,  however  numeroaalv  at- 

either  expressly  or    impliedly,  with  tended,  is,  after  all,  not  the  act  of  the 

authority  to  bind  the  whole  body  by  whole  body.      Every  member  knows 

his  mere  signature,  or  otherwise,  then,  he   is  bound   by  what  is  done  by  the 

undoubtedly,  the  adding  of  the  corpo-  corporate   seal,  and  hy  nothing  else, 

rate   seal  would  be  matter   purely  of  It  is   a  great  mistake,  therefore,    to 

form  and  not  of  substance.    Every  one  speak   of  the  necessity  of  a  seal   as  a 

becoming  a  member  of  such  a  corpo-  relic  of  ignorant  times.     It  is  no  such 

ration  knows   that  he  is  liable   to  be  thing.     Either  a  seal,  or  some  substi- 

bound  in  his  corporate  character  by  tute  for  a  seal,  which  by  law  shall  be 

such  an  act,  and  persons  dealing  with  taken  as  conclusively  evidencing  the 

the  corporation  know  that  by  such  an  sense  of  the  whole  body  corporate,  is 

act  the  body   will   be   bound.     But  in  a  necessity  inherent  to  the  very  nature 

other  cases  the  seal  is  the  only  autlien-  of  a  corporation."     See,  also,  Kidder- 

tic  evidence  of  what  the  corporation  has  minster  v.  Hard  wick,  L .  R.,  9  Exch.  24. 
done  or  agreed  to  do.    The  resolution 

»  Bank  of  U.   S.  v.   Dandridge,  12  Farra,  32  id.  225 ;  Haven  t;.  Ne w  Hamp- 

Wheat.  64.  shire  Asylum,  13  N.  H.  532;  Goodwin 

The  weight  of  authority  in  this  coun-  «.  Uni«  a  Screw  Co.,  34  id.  378;  Ando- 

try  seems  to  be  in  favor  of  the  position  ver  Turnpike  Co.  v.  Hay,  7  Mass.  103; 

that  private  corporations, or  the  boards  Thayer  v.  Middlesex  Ins.  Co.,  10  Pick, 

of  directors  as  agents  for,  and  lawfully  326;   Topping  v.  Bickford,  4  AHen,  120; 

representing  them,  and  through  which  Stamford  v.  Benedict,  15  Conn.   445 ; 

the    business  of    the    corporation    is  Dunnr.  St.  Andre w*b  Church,  14  Johns, 

transacted,  may  appoint  an  agent  for  118;  Powells.  Newburgh,  19  id.  284; 

the  conveyance  of  even  real  estate  by  Randall    v.    Van    Vechten,    id.     60; 

vote,   without  an   instrument    under  Clark  v.  Benton  Manuf.  Co.,  15  Wend, 

the  corporate  seal.    And  that  if  the  256;    Baptist    Church    v.   Mulford,  3 

formality  of  a  sealed  instrument  was  Halst.  182;  Wolf  «.  Goddard,  9  Watts, 

required,  it   would   not  affect  the  au-  544  ;  Elysville  Manuf.  Co.  v,  Okiso  Co., 

thenticity   of  the   conveyance,   if  the  1   Md.  Ch.    392;  Union   Bank,  etc.,  c. 

individual  who  acts  as  agent  and  af-  Ridgely,  1   H.  &  G.  424 ;  Kennedy  v. 

fixes  the  seal,  derives  his  authority  Baltimore    Ins.    Co.,  3  H.  &  J.   367; 

from  a  mere  vote  of  the  corporation.  Northern  Central  R.  Co.  v.  Bastian,  15 

Dispatch    Line,  etc.  t).  Bellamy  Man.  Md.  494;  Bates  o.  Bank,  etc..  2   Ala. 

Co.,  12  N.  H.  205.  461 ;  St.   Andrew's  Bay  Land    Co.    v. 

*  Bank  of  Alexandria  v.  Bank  of  Co-  Mitchell,  4  Fla.  192 ,  Lathrop  v.  Com. 

lumbia,    5    Wheat.    326;    Owings    v.  Bank,  8  Dana,  114;  Richardson  v.  St. 

Speed,  id.  420 ;  Osborn  t).  Bank  of  U.  Johns  Ins.  Co.  5  Blackf.  146 ;  Legrand 

S.,  9  id.  738 ;  Bank  of  Columbia  v.  Pat-  v.  Hampden  Sidney  Coll.,  5  Munf.  3^4; 

terson,  7  Cranch,299 ;  Warren  «.  Ocean  Garrison  v.  Coombs,  7  J.  J.  Marsh.  85 ; 

Ins.  Co.,  16  Me.  439;  Methodist  Chap-  City  of   Detroit  o.  Jackson,  1  Doug, 

el  V.  Herrick,  25  id.  354;  Badger  v.  Bank  106. 
of  Cumberland,  26  id.  428;  Trundy  v. 
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plete  authority  upon  its  agents  as  if  authority  was  given  under 
its  corporate  seal/ 

Sec.  292.  The  seal  as  evidenco.  —  It  is  said  that  the  common 
seal  of  a  corporation  is  not  evidence  of  its  own  authenticity,  but 
must  be  proved  if  controverted.'  But  this  fact  need  not  be  shown 
by  the  agent  who  did  it,  or  other  person  who  saw  it  done.'  It 
may  be  shown  by  any  one  acquainted  with  the  seal,  or  the  motto,  or 
device  engraved  thereon.*  If  the  seal  is  affixed  to  an  instrument 
by  a  proper  officer,  this  would  \)^  prima  fade^  but  not  conclusive 
evidence  of  the  corporate  assent  to  the  instrument.*  The  affixing 
of  the  seal  by  a  proper  officer,  as  by  the  president,  would,  at  least, 
furnish  prima  facie  evidence  of  authority  to  so  use  it ;  *  and  the 
use  of  the  seal  by  such  an  officer,  purporting  to  be  the  common 
seal,  would,  at  least,  be  presumptive  evidence  that  it  was  the  cor- 
porate seal.' 

In  a  recent  case  where  the  concluding  part  of  a  deed  was  in  the 
following  language:  "In  witness  whereof  the  said  B.  C.  S. 
Bank  by  J.  S.,  thei^  treasurer,  duly  authorized  for  this  purpose, 
have  hereunto  set  their  name  and  seal,"  and  signed,  "J.  S., 
treasurer  B —  C —  S —  Bank.,"  and  sealed,  it  was  held  to  be  the 
deed  of  the  bank.' 

*  Bank  of  U.    S.   -o.   Dand ridge,  13  *  Leggett «.  New  Jersey  Manuf.  Co., 

Wheat.  68 ;  New  York  R.  Ck>.  u.  New  1  N.  J.  Eq.  541 ;  Reed  v,  Bradley,  17 

York,  1  Hilt.  567;  Merrick  v.  Burling-  111.  821. 

ton,  etc.,  R.  Co.,  11  la.  75;  Buckley  v.  *  Hopkins  v.  Qallatin  Turnpike  Co., 

Briggs,  30  Mo.  453 ;  Fleckner  «.  U.  S.  4  Humph.  403. 

Bank,  8  Wheat.  867;  American  Ins.  ^  Mill   Dam  Foundry  «.  Hovey,  21 

Co  V.  Oakley,  9  Paige's  Ch.  496.  Pick.  428;  Flint  v.  Clinton  Co.,  12  N. 

«  Jackson   t».  Pratt,   10  Johns.    281 ;  H.  434.     See,  also,  Miller  v.  Ewer,  27 

Den  ©.  Vreelandt,  7  N.  J.  L.  352;  Fob-  Me.  509;    Josey  v.   Railroad    Co.,   12 

ter  ID,  Shaw,  7  S.  &  R.  163  ;  Leazure  v.  Rich.  134 ;  Bowen  v.  Irish  Presb.  Cong., 

Hillegas,  id.  318;  Grossman  t).    Hill-  6Bo8w.263. 

town,  etc.,   Co.,  3  Grant's   Cas.  225 ;  ^  Hutchins  v.  Byrnes,  9   Gray,  367. 

3Iannu  Prentz.  2  Sandf.  Ch.  271 ;  Far-  See,  also.  Haven  v.  Adams,  4  Allen,  80; 

mers'  Turnpike  Co.  v.  McCullough,  25  Sherman  o.  Fitch,  98  Mass.  59  ;  Eureka 

Pa.  St.  303.  Co.  v.  Bailey  Co.,  1 1  Wall.  488 ;  Tenney 

»  Foster  ©.  Shaw,  7  S.  &  R.  163 ;  Dar-  «.  Lumber  Co.,  43  N .  H.  343 .    But  for 

nell  f>.  Dickens,  4  Yerg.  7 ;  Moises  v^  contrary  opinion.  Hatch  o.  Barr,  1  Ohio, 

Thornton,  8  T.  R.  304.  390;  Brinley  «.  Mann,  2  Cush.  337. 

**  City  Council  v.  Moorehead,  2  Rich.  See,  also,   Bank  of  the  Metropolis  v. 

430;  Moises  v.  Thornton,  8  T.  R.  304.  Guttschlick,  14  Pet.  19. 

42 
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CHAPTER    XI. 

BY-LAWS. 

Sec.  294.  General  principles  relating  to  by-laws. 

Sbc.  295.  Requisites  of,  and  construction  relating  to  bj-laws. 

Sec.  296.  By-laws  must  be  reasonable  and  not  oppressive,  nor  contrary  to 

the  laws  of  the  state. 

Sec.  297.  By-laws  in  restraint  of  trade. 

Sec.  298.  By-laws,  when  adopted  by  the  corporate  body. 

Sec.  299.  By-laws  adopted  by  the  directors. 

Sec.  800.  Distinction  between  by-laws  adopted  by  the  corporation  and  those 

adopted  by  directors. 

Sec.  SOI.  By-laws  contrary  to  the  general  laws  of  the  land  void. 

Sec.  303.  Matters  that  may  be  regulated  by  by-laws. 

Sbc.  305.  How  by-laws  are  made. 

Sec.  806.  Repeal  of  by-laws. 

Sec.  307.  Functions  of  by-laws  —  effect  on  third  persons. 

Sec.  308.  By-laws  regulating  the  transfer  of  stock. 

Sec.  310.  Providing  for  a  corporate  lien  on  stock. 

Sec.  312.  Notice  conferred  by  the  by-laws. 

Sec.  813.  By-laws  cannot  enlarge  or  abridge  the  rights  of  stockholders. 

Sec.   294.     Oeneral  principles  relating  to  by-laws.  —  Incident  to  and 

inherent  in  every  corporation  is  the  right  to  make  by-laws,  to 
regulate  the  management  of  its  affairs  and  to  fulfill  the  purposes 
of  its  institution.*  The  constating  instruments  seldom,  if  ever, 
provide  in  detail  for  the  mode  of  executing  the  powers,  express 
or  implied,  conferred  upon  a  corporation,  but  such  matters  are 
left  to  be  regulated  by  the  corporation  itself.  In  the  absence  of 
provisions  in  the  constating  instruments  relating  to  by-laws,  the 
power  primarily  vests  in  the  corporate  body.'  But  these  instru- 
ments, especially  in  private  corporations  for  pecuniary  profit,  usu- 
ally provide  for  and  vest  the  power  of  making  by-laws  in  the 
board  of  directors.* 

*  2  Kent's  Com.  296  ;  Green's  Brice's  Bank  v.  Gloucester  Bank,  17  Mass.  29; 
Ultra  Vires,  12;  Dunston  «.  Imperial  Gas  Morton  Gravil  R.  Co.  v.  Wysong,  51 
Co.,  3  B.  &  Ad.  125;  Everett'fj.  Grapes,  Ind.  4;  Martin  «.  Nashville  Build. 
3  L.  T.  (N.  8.)  669  ;   1  Bl.  Com.  476  ;  Assoc,  2  Codw.  332. 

Redf.  on  Rail.,  §  26.  »  2  Kent's  Com.  296 ;  Ex  parte  Will- 

*  2  Kent's  Com.  296 ;  People  ©.  cocks,  7  Cow.  402  ;  Cahill  v.  Kalamazoo 
Throop,  12  Wend.  183;  Child  v.  Hud-  Ins.  Co.,  2  Doug.  (Mich.)  124;  Rex  f». 
son  Bav  Co.,  2  P.  Wms.  209 ;  Salem  Westwood,  7  Bing.  1. 
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Sec.   295.     Requisitea  of^  and  construotion  of  law  relating  to  by-laws. 

—  It  is  a  universally  recognized  doctrine  that  by-laws,  whether 
made  by  the  corporate  body  or  a  duly  constituted  and  select  body 
of  persons,  must  not  be  repugnant  to  the  constating  instruments 
or  the  laws  of  the  land,'  nor  in  excess  of  the  powers  specifically 
conferred  in  this  respect.' 

If  the  constating  instruments  provide  for  and  enable  the  com- 
pany, or  the  directors,  to  make  by-laws  for  particular  and  certain 
specified  purposes,  this,  on  the  maxim  expressio  unius  est  excluerio 
olteT^us,  would  imdoubtedly  exclude  the  making  of  by-laws  for 
other  purposes.*  This  doctrine  is  equally  applicable  to  municipal 
as  to  private  corporations.  Sawyek,  J.,  observes  in  relation  to 
this  rule  of  construction  as  applicable  to  the  latter  class  as  fol- 
lows :  "  The  power  to  make  by-laws  when  not  expressly  given 
is  implied  as  an  incident  to  the  very  existence  of  a  corporation  ; 
but  in  case  of  an  express  grant  of  the  power  to  enact  by-laws 
limited  to  certain  specified  cases  and  for  certain  purposes,  the  cor- 
porate power  of  legislation  is  confined  to  the  objects  specified,  all 
others  being  excluded  by  implication."  * 

Seo.  296.  By-laws  must  be  reasonable,  and  not  oppressive,  nor  con- 
trary to  the  laws  of  the  state.  —  Whether  the  power  to  make  by-laws, 
is  expressly  conferred  or  implied  from  the  constating  instruments, 
such  power  is  always  subject  to  the  restriction,  that  such  by-laws 

1  United  States  f).  Hart,  1  Pet.  (C.  C.)  Nor  the  fundameotal  rales  of  common 

390;  Bank  v.   Lanier,  11  Wall.  369;  law.    People  v.  Tlbbets,  4  Cow.  382; 

Case  of  Pliil.  Sav.  Bank,  1   Whart.  Kennebec,  etc.,  R.  Co    v.  Kendall,  31 

461 ;  Batchers*  Association,  35  Pa.  St.  Me.  470;   Hayden  v.   Noves,  5   Conn. 

151 ;   Kenebec  R.  Co.  v.  Kendall,  81  891 ;  Adley  v.  Whitstable  Co.,  17  VeP. 

Me.  470;  Jay  Bridge  Co.  v.  Woodman,  815 ;  Taylor  v.  Griswold,  2  Green  (N. 

31  id.  578;  People  «.  Tibbets,  4  Cow.  J.),  222. 

382;  Anbnm  Aoulemy  v.  Strong,  Hopk.  '  Child  v.  Hudson  Bay  Co.,  2  P.  Wms. 

Ch.  278  ;  PhUips  v.  Y^ickham,  1  Paige,  207 ;    2  Kyd  on  Corp.   102 ;    Rex   v. 

500;  Seneca  Bank  v.  Lamb,  .26  Barb.  Spencer,  8  Burr.  1837;   Dill  on  Man. 

595  ;  Davis  v.  Meeting  House,  8  Mete.  Corp.,  §  250  ;  Redf.  on  Rail.,  §  26,  par.  3. 

321 ;   Carr  v.   St.  Louis,  9  Mo.  190 ;  ♦  State  v.  Ferguson,  33  N.  H.  424. 

State  V.  Conklin,  34  Wis.  21.  See,  also,  Heisembittle  v.  Charleston, 

•  Free  School  ©.  Flint,  18  Mete.  589  ;  2  McMullen,  233;  Wadleigh  u.Gilman, 

Ballard  v.  Bank.  18  WaU.  594 ;  Bank  8  Falrf.  (Me.)  403 ;   State  v.  Clark,  8 

V.  Lanier.  11  id.  369.    But  see  Lock-  Post,  (N.  H.)  176;  State  v.  Freeman,  38 

wood  V.  Merchants'  Nat.  Bank,  9  R.  I,  N.  H.  426 ;  Commonwealth  v.  Turner, 

308  ;  Dubois  v.  Augusta,  Ludley  (Ga.),  1  Cush.  498 ;  Collins  v.  Hatch,  18  Ohio, 

30 ;  WUliams  «.  Augusta,  4  Ga.  509 ;  523 ;    New  Orleans  v.  Philippi,  9  La. 

Adams  v.  Mayor,  etc.,  29  id.  56.  Ann.  44  ;  State  v.  Morristown,  33  N.  J. 

They  cannot  contravene  the  consti-  L.  57. 
tution.    People  v,  Crockett,  9  Cal.  112. 
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must  be  reasonable,  not  oppressive,  nor  contrary  to  public  policy, 
or  the  laws  of  the  state.  And  this  doctrine  is  applicable,  not  only 
to  private  but  to  municipal  corporations.  *  So,  by-laws  must  be 
fair  and  impartial  and  not  in  restraint  of  trade. '  Thus,  it  has 
been  held  that  a  by-law,  restraining  a  person  from  exercising  the 
art  of  painting  in  the  city  of  London,  unless  free  of  the  company 
of  painters,  is  void. '  So,  it  has  been  held,  that  a  by-law  of  a 
bank,  that  all  payments  made  or  received  by  the  bank  must  be 
examined  at  the  time,  and  mistakes  corrected  at  the  time,  or  the 
bank  would  not  be  responsible  therefor,  was  held  unreasonable 
and  invalid,  and  that  a  recovery  might  still  be  had,  for  an  over- 
payment discovered  afterward.  *  But  in  such  a  case,  the  regula- 
tion being  reasonable,  it  is  evident  that  if  known  to  the  party 
depositing,  it  would  impose  on  him  tlie  necessity  of  showing 
clearly  that  the  mistake  occurred. 

Seo.  297.  By-laws  in  restraint  of  trade  —  It  has,  however,  been 
held  in  England  that  by-laws  even  in  restraint  of  trade  will 
be  sustained,  where  the  corporations  are  very  ancient,  and  they 

*Kip    V.  Paterson,  2    Dutch.    298;  'Tailors,  etc., d.  Ipswich,  11  Rep.  53; 

CommiBsioners  v.  Qas  Co.,  12  Pa.  St.  Chamberlain,  etc.,«.  Compton,  7  D.  & 

318 ;  Fisher  v.  Harrisburg,  2  Grant's  R.  601 ;  King  v.  Coopers'  Co.,  7  T.  R 

Cas.  291;  Commonwealth  ??.  Robertson,  543  ;  Clark   v.  Lecren,  9  B.  &   C.  52. 

5  Cash.  438 ;  Waters  v.  Leech,  3  Ark.  But  it  has  been  held  that  a  by-law  is 

110 ;    Mayor  f>.   Winfield,  8  Humph,  not    in     restraint     of    trade,     which 

767  ;  People  v.  Throop,  12  Wend.  183 ;  requires  loaves  of    bread   baked   for 

Mayors.  Beasley,  1  Humph.  232  ;  State  sale  to  be.  of  specified  weight  and  prop- 

T.  Freeman,  38  N.  H.  426;    White  v.  erly  stamped,  or  which  requires  bakers 

Mayor,  etc.,  2  Swan   564  ;  Pedrick  v.  in  a  city  to  be  licensed.     Mayor,  etc., 

Bailey,  12  Gray,  161 ;  Dunham  v.  Roch-  t>.  Yuille,  3  Ala.  137. 

ester,'5  Cow.  462  ;  Dill,  on  Mun.  Corp.,  Whether  a  by-law  is  reasonable  is 

§  253.    They  must  be  reasonable  and  to  be  decided  by  the  court.     Common- 

not  oppressive  or  vexatious.    Common-  wealth  v.  Worcester,  3  Pick.  473. 

wealth   V.  GiU,    8    Whart.   228 ;    St.  » Clark  v.  Lecren,  9   B.    &  C.    52  ; 

Luke's  Church  v.  Matthews,  4  Des.  Ch.  Chamberlain,  etc.,  v.  Compton,  7  D.  & 

578;  People  v.  Crockett,  9  Cal.   112;  R.  597. 

Howard    v.    Savannah,    Charlt.    173;  ^  Mechanics  and    Farmers'   Bank «. 

See,  also,  Slee   v.   Bloom,  19  Johns.  Smith,  19  Johns.  115 ;  Gallatin  o.  Brad- 

456 ;  Davis  v.  Prop,  of  Meeting-house,  ford,  1  Bibb,  209 ;  Hayden  a.  Xoyes,  5 

8  Mete.  321  ;  Amesbury  v.  Insurance  Conn.  391 ;  Peck  v.  Lockwood,  5  Day 
Co.,  6  Gray,  596 ;  Cooper  v.  Frederick,  22  ;  Marietta  v.  Fearing,  4  Ohio,  427; 

9  Ala.  738;  Commissioners,  etc.,  v.  i^x  par^e;  Burnett, 30  Ala.  461  ;  \ustin 
Gas  Co.,  12  Pa.  St,  818 ;  Green's  v.  Murray,  16  Pick.  121 ;  Milhau  v. 
Brice's  Ultra  Vires,  12  et  seq.;  Mayor,  Sharp,  17  Barb.  435  ;  27  N.  Y.  611 ; 
etc.,  tj.  Winfield,  8  Humph.  707 ;  Mayor,  Dunham  «.  Trustees,  etc..  6  Cow.  463  ; 
etc. ,  V.  Beasly,  1  id.  282 ;  St.  Louis  Strauss  v.  Pontiac,  40  111.  301 ;  Austin 
V.  Weber,  44  Mo.  547  ;  Kennebec,  etc.,  v.  Murray,  16  Pick.  125  ;  Wreford  t. 
R.  Co.  V,  KendaU,  81  Me.  470.  People,  14  Mich.  41. 
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"  are  supported  by  special  customs  which  supposes  a  former  grant 
of  a  monopoly."  *  But  in  such  cases  the  custom  must  be  strictly 
proved  to  be  in  harmony  with  the  by-laws ;  and  the  doctrine  can- 
not be  applied  to  new  corporations.' 

Sec.    298.       By-laws  adopted  by  the  corporate  body.  —  If    by-la WS 

are  lawfully  framed  and  adopted  by  the  corporate  body,  relating 
to  the  powers  and  duties  of  the  directors,  they  become  as  to  them 
the  fundamental  law,  and  hence  a  board  of  directors  can  no  more 
disregard  such  by-laws  of  the  corporate  body  than  they  could  the 
provisions  of  the  incorporating  statute  or  other  constating  instru- 
ments.' 

Sec.  299.  By-laws  adopted  by  directors.  — ^Where  the  directors 
have  authority  conferred  upon  them,  to  make  by-laws,  either  by 
the  constating  instruments  or  by  the  corporation,  they  may  adopt 
such  as  they  deem  proper,  provided  they  come  within  the  scope 
of  the  authority  conferred  upon  them.     In  the  exercise  of  this 

>  Bosworth  V.   Budgen,  7  Mod.  459  ;  481 ;    Kirk  v.    Nowill,   1   T.   R.    124 ; 

Colchester    v,  Goodwin,  Carter,   117;  White  «.  Tallman,  3  Dutch.  67;  Hart 

Bricklayers  and  Plasterers,  Palm.  39t5,  v.  Albany,  9  Wend.  588  ;  Peoria  v.  Cal- 

Hardres,  56 ;  Player  v,  Jones,  1  Vent,  houn,  29  111.  317 ;  St.  Paul  v.  Coulter, 

21 ;  Broadnox's  Case,  id.  196 ;  Bosworth  12  Minn.  41. 

V.  Heame,  Andre,  97;  2  Stra,  1085  ;  Case  But  "  in  this  country,"  observes  Mr. 

temp.  Hardw.  408;  Player  v.  Vere,  T.  Dillon,  "  corporations  derive  all  their 

Raym.  268  ;  Bodwic  v.  Fennell,  1  Wils.  powers  from  legislative  acts  of  com- 

233  ;  Harrison  v.  Goodman,  1  Burr.  16 ;  paratively  modern  date,  and  prescript 

Hesketh  v.Braddock,  Sid.  1858;  Wooley  tive  customs,  in  restraint  of  trade  or 

V.  Idle,  4  id.  1952  ;  The  King  v.  Coop-  against  common  right,  are  unknown." 

era'  Co.,  7  T.  R.  543 ;  The  King  v.  Tap-  Dill,  on  Mun.  Corp.,  ^  258 ;  Common- 

penden,  3  East,  186;  Chamberlain,  etc.,  wealth  v.  Stodder,  2  Cush.  562  ,  Uerzo 

V.  Compton,  7  D.  &  R.  601 ;  Clark  v.  v.  San  Francisco,  33  Cal.  134. 

Denton,   1   B.  &  Ad.  92  ;  Clark  v.  Le  '  See  opinion  of  Justice  Miller,  in 

Crean,  9  B.  &  C.  52.  Samuel  v,  Holladay,  1  Woolw.  (C.   C.) 

'Heskethv.  Braddock,8  Burr.1858;  400;  Cummings  v.  Webster,  43  Me. 

Colchester  v.  Goodwin,  Carter,   117.  192;   Anacosta  Tribe  v.  Murbach,  13 

But   see    Fazakerly  v.    Wiltshire,   1  Md.  91 ;  Brick  Pres.  Church  v.  Mayor, 

Btra.    466;    Bolton    9.    Throgmorton,  etc.,  5  Cow.  638;  McDermott  «.  Board, 

Skin.  55.      But  see  Wile,    on  Corp.  etc.,  5  Abb.  Pr.  442. 

146.     See,  also,  as  to  ordinances  of  But  the  legislature  cannot  authorize 

municipal  corporations  in  restraint  of  the  making  of  a  by-law  contravening, 

trade,    Dunpan  «.  Rochester,  5  Cow.  repealing,  or  in  anywise  changing  the 

462 ;  Freeholders  v.  Barber,  2  Halst.  statutory  or  common  law  of  the  land. 

64.  Seneca  County  Bank  v.  Lamb.  26  Barb. 

On  the  subject  of  the  reasonableness  595  ;  Kynaston  v.  The  Mayor,  etc.,  2 

of  by-laws,  see  People  v.  Medical  Soc.  Stra.  1051 ;  King  «.  Theodorick,  8  East, 

of  Erie,  24  Barb.  570 ;  S  C,  32  N.  Y.  648;  Stow  «.  Wyse,  7  Conn.  214 ;  War- 

187.     See,  also.  State  v.  Ferguson,  33  ner  v.  Mower,   11  Vt.  385 ;  State  v. 

N,  H.  430 ;  Phillips  9.  Allen,  41  Pa.  St.  Ancker,  2  Rich.  245. 
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power  they  may  do  whatever  the  corporate  body  itself  might 
in  this  respect  have  done,  if  the  power  had  not  been  vested  in 
them. 

If  the  authority  is  conferred  upon  them  by  the  constating 
instruments,  it  is  exchisive  of  the  authority  of  the  corporate 
body  to  act  in  the  premises/ 

But,  if  the  authority  is  conferred  by  the  corporation  upon  them, 
such  authority  may,  like  the  authority  of  an  agent  generally,  be 
revoked  at  any  time.  But  such  revocation  could  not  affect  the 
vested  rights  of  parties,  by  virtue  of  the  powers  exercised  by  such 
agents  before  such  revocation. 

The  acts  of  such  directors,  however,  will  be  in  all  cases  subject 
to  such  limitations  and  restrictions  in  the  adoption  of  by-laws  as 
we  have  noticed  is  imposed  upon  the  corporate  body  itself  in  this 
respect.  In  fact  the  authority  to  the  directors  may  be  even  more 
limited  than  that  possessed  by  the  body  itself,  where  the  author- 
ity proceeds  from  it.*  In  such  a  case  the  power  to  act  must  depend 
upon  the  provisions  of  the  act  confemng  it.  But  if  it  is  one  in 
general  to  make  such  by-laws  as  may  be  necessary  and  proper  to 
regulate  and  conduct  the  business  of  the  corporation,  then  it 
would  be  construed  as  giving  them  complete  authority  in  that 
respect,  limited  only  in  the  manner  we  have  stated  where  they 
are  framed  by  the  corporate  body.  But  we  have  already  consid- 
ered this  subject  in  treating  of  directors. 

Seo.   300.     Distinotion  between  by-laws  adopted  by  the  corporatioii 

and  those  adopted  by  directors.  — The  distinction   between   bv-laws 

'  Danav.  Bank  of  U.  S.,  5  W.  &  S.  are  the  body  appointed  by  the  charter 

247  ;  Marshall,  C.  J.,  in  Bank  of  U.  S.  for  the  management  of  its  affairs.    It 

V.  Dandridge,  12  Wheat.  118;  Dayton,  is  no  answer  that  individual   stock- 

etc,  R.  Co.  «.  Hatch,  1  Dis.  84  ;  Conro  holders  who  were  present  at  the  meet- 

V.  Port  Henry  Iron  Co.,  12  Barb.  27,  in  ing  when  the  lease  was  ordered,  were 

which  the  court  say  :     "  It  is  quite  ob-  also  directors.    They  did  not  meet  and 

yious  from  the  charter  that  the  com-  act  as  directors,  but  as  stockholders." 

pany  could  do  no  act  except  through  ^  If  the  general  power  of  making 

the  directors.     When  the  charter  pre-  by-laws  is,  by   the  provisions  of  the 

scribes  the  mode  of  its  action,  its  in-  charter,vested  in  the  corporation  itself, 

junctions  must  be  rigidly  pursued.    *  it  may  circumscribe  the  powers  of  the 

*      *      The  stockholders  in   this  case  board   of  directors.      Salem   Bank  v. 

had  no  power  to  make  a  lease,  or  do  Gloucester  Bank,  17  Mass.  29.    See, 

any  other  administrative  act  in  the  also,  Fleckner  v.  United  States  Back, 

management  of  the  affairs  of  the  cor-  8  Wheat.  838  ;  State  of  La.  v.  Bank  of 

poration.    If  a  lease  could  be  made  La.,  6  La.  745  :  White  well,  Bond  &  Co. 

at  all,  it  could  be  executed  only  in  pur-  t>. Warner,  20  Vt.  425;  Ridgeway  f>.  Far- 

suance  of  the  act  of  the  directors,  who  mers'  Bank,  12  S.  &  R.  256. 
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adopted  by  the  corporate  body  and  those  of  the  directors  is  pointed 
out  by  Mr.  Justice  Milleb  in  a  recent  case,  in  which  it  was  attempt- 
ed to  set  aside  a  trust  deed  as  void,  because  the  meeting  of  the 
board  of  directors  at  which  the  president  of  the  company  was 
authorized  to  execute  the  instrument,  was  held  without  the  no- 
tice prescribed  for  such  meetings  by  a  by-law  adopted  by  the 
directors.  He  says :  "  Such  a  by-law,  when  made  by  the  board 
of  directors  for  their  government,  cannot  be  extended  to  affect 
contracts  with  third  persons.  There  are  many  cases  in  which  it 
has  been  held  that  notice  of  special  meetings  must  be  given  as 
required  by  the  by-laws,  or  the  meetings  would  be  wholly  without 
authority,  and  all  business  attempted  to  be  then  done  would  be 
of  no  binding  force  upon  the  corporation.  But  in  all  these  cases, 
and  in  all  others  in  which  the  same  rule  is  laid  down,  the  by-laws 
were  made  by  the  stockholders  at  the  annual  and  stated  meeting, 
under  the  authority  and  direction  of  a  provision  of  the  charter. 
In  such  cases  the  stockholder  may  be  supposed  to  retain  a  control 
over  the  management  of  their  affairs  and  intend  to  put  a  restraint 
upon  their  agents.  Their  will,  expressed  in  the  by-laws,  becomes 
a  rule  to  the  directors.  It  cannot  be  disregarded  any  more  than 
a  provision  in  the  charter.  But  the  reason  for  the  rule  fails  wlien 
the  by-law  is  made  by  the  directors  for  the  government  of  them- 
selves in  the  management  of  the  business  of  the  corporation.  The 
same  power  which  enacts  can  repeal  the  law.  It  is  a  mere  guide 
for  their  own  convenience,  and  for  the  orderly  conduct  of  their 
business.  It  cannot  be  extended  to  affect  the  validity  of  acts 
done  in  disregard  of  it,  especially  when  third  parties  are  con- 
cerned." * 

We  have  already  considered  the  subject  of  notice  as  imparted 
by  the  by-laws,  and  the  acts,  documents  and  instruments  for  incor- 
poration, in  treating  of  directors  and  agents.' 

«  Samuel  v.  Holladay.  1  Woolw.  (C,  v.  The  Mayor,  etc.,  5  Watts,  152.  See, 
C.)  400,  See,  also,  Brick  Presbyterian  also,  poat^  §  307. 
Church  c.The  Mayor,  etc.. 5  Cow.  538  ;  *  See  ch.  6  and  7.  See,  also.  Fay  v. 
The  Mechanics',  etc..  Bank  v.  Smith,  19  Noble,  12  Cash.  1 ;  Wyman  v.  Hallow- 
Johns.  115;  ,Seneca  Co.  Bank  v.  Lamb,  ell,  etc.,  Bank,  14  Mass.  58;  State  v. 
26  Barb.  595 ;  Com.  Dig.,  tit.  By-law,  Commercial  Bank,  6  8.  &  M.  237 :  Ris- 
ch.  2  ;  Dodwell  v.  The  University  of  ley  v.  Ind.  B.  &  W,  R.  Co.,  1  Hun,  202  ; 
Oxford,  2  Vent.  33  ;  Vandine,  Petition-  Adriance  v,  Roome,  52  Barb.  399 ; 
er,  6  Pick.  187 ;  Sargent  v.  The  Essex  Lowell  Say.  Bank  v.  Winchester,  8 
Marine B. Co.,d Id.  202;  Commonwealth  Allen,  109. 
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Sec.    801.      By-laws  contrary  to  the  general  laws  of  the  land,  void.  — 

It  has  been  noticed  that  by-laws  contrary  to  the  laws  of  the  land 
were  void ;  but  a  fiiUer  statement  and  illustration  of  the  subject 
may  be  required. 

And  first,  we  may  say  that  a  by-law  of  tlxe  directors,  who  re- 
ceive their  authority  directly  from  the  corporate  body,  in  conflict 
w^ith  any  by-law  or  regulation  of  the  body  itself,  would  be  void.* 
For,  as  in  such  a  case  the  powers  of  the  agents  are  subordinate, 
on  general  principles,  to  the  authority  of  the  principal,  the  prin- 
cipal may  prescribe  and  limit  the  authority  of  the  agent  in  any 
manner  that  may  be  deemed  proper. 

Secondly,  the  by-laws  of  either  the  directors  or  of  the  corporate 
body  must  not  conflict  with  the  provisions  of  the  charter,  corpo- 
rate act,  articles  of  association,  deed  of  settlement,  certificate,  or 
other  original  and  constating  instruments.'  These  become,  by 
acceptance  and  adoption,  the  fundamental  law  of  the  institution, 
the  constitutional  law  of  the  body,  and  paramount  to  the  by-laws 
which  may  be  adopted. 

Thirdly,  they  must  not  conflict  with  the  constitution  of  the 
state,  or  of  the  general  government.  For,  as  the  legislature  has 
no  authority  to  pass  laws  in  conflict  with  such  constitution,  so  it 
of  course  follows  that  they  cannot  authorize  others  to  do  so ;  and 
any  by-law  in  conflict  with  either,  or  that  authorizes  any  infringe- 
ment of  personal  rights  or  privileges  secured  to  individuals  by 
either,  would  be  null  and  void.  Therefore,  no  by-law  can  impair 
the  obligation  of  a  contract,  or  provide  for  the  taking  of  the 
private  property  of  a  person  for  the  use  of  the  corporation,  with- 
out just  compensation,'  or  authorize  the  violation  of  any  other 
rights  secured  by  constitutional  provisions,*  or  impose  any  personal 
or  individual  liability  beyond  such  as  is  specifled  in  tlie  charter, 


*  Salem  Bank  v  Gloucester  Bank,  17  '  Ang.  &  Am.  on  Corp.,  §  833  ;  Stuj- 

Mass.  29.   Se«,  also,  Whitewell  r.  War-  vesant  v.  Mayor,  7  Cow.  685;    New 

ner.  20  Vt.  425  ;  Bank  of  Middlebury  Tork  v.  New  York,  3  Duer,  119. 

V.   Rutland,   etc.,  R.   Co.,  80  id.  159;  *  Id.    See,  also,  Coates  9.  New  Tork, 

Augusta  Bank  v.  Hamblet,  35  Me.  491 ;  7  Cow.  604  ;  Goszler  v,  Georgetown,  6 

Hoyt  V,  Thompson,  19  N.  Y.  207.  Wheat.  593 ;  Bank  v.  Lanier    11  Wall. 

»Hoyt    V.    Shelden,    8  Bosw.    267;  869;  Kennebec  R.  Co.  «.  Kendall ,  31 

Hoyt  V.  Thompson,  19  N.  Y.  207 ;  Rex  Me.  470 ;  Jay  Bridge  Co.  v.  Woodman, 

V.   Spencer,  8  Burr,  1839 ;    King   c.  id.  573 ;  Carr  «.  St.  Louis,  9  Mo.  190 ; 

Ginever,  6  T.  R.  735.    See,  also,  State  Stote  v.  Conklin,  34  Wis.  21. 
V.  Curtis,  9  Nev.  325  (1874). 
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incorporating  laws,  or  other  constating  instrnments  under  which 
it  is  constituted.^ 

Fourthly,  by-laws  infringing  the  laws  of  congress,  made  in 
pursuance  of  the  constitution,'  the  general  statutes  of  a  state,  or 
particular  statutes  relating  to  the  corporation  (provided  these  do 
not  impair  the  obligation  of  the  charter),  are  void.* 

Fifthly,  they  must  not  be  contrary  to  the  general  principles  of 
the  common  law,  as  recognized  in  the  state,  or  of  general  public 
policy.* 

Sec.  302.  It  is  true,  however,  that  the  legislature,  having 
paramount  authority,  except  so  far  as  restrained  by  the  constitu- 
tion of  the  state,  may  authorize  acts  which  interfere  with  rights 
which  may  be  said  to  be  generally  possessed  by  persons.*  This 
subject  has  been  illustrated  by  Mr.  Justice  Evans  as  follows : 
"  If  there  was  no  law  interfering,  the  butcher  might  kill  his  hogs 
and  beeves  in  the  street.  If  the  butcher  could  do  it  any  man 
might,  and  it  might,  therefore,  be  said  to  be  a  common  right ;  but 
when  the  law  prohibited  it,  it  was  no  longer  a  common  right.  A 
legal  restraint  may  be  imposed  on  a  few  for  the  benefit  of  the 
many."  * 

»  Taylor  c.  Griewold,  2  Green (N.  J.),  'City  Council  «.  Ahrens,  4  Strobli. 

222  ;  Lee  «.  Wallis,  1  Key.  292 ;  Sayer,  (S.  C.)  L.  241 ;  City  Council  v.  Baptist 

262 ;  People  «.  Tibbets,  4  Cow.  882 ;  Church,  id.  306  ;  Feoria  v,  Calhoun,  29 

Kennebec R.  Co. «.  Kendall,  81  Me. 470.  111.317;  St.  Paul «.  Colter.  12  Minn.  41 ; 

And  it  has  been  held  that  a  by-law,  1  Dill,  on  Mun.Corp.,  §§  259,  268;  Ang. 

which  aasames  to  prohibit  the  transfer  &  Am.  on  Corp.,  §  386  et  neq. 

of  stock  by  the  owner,  because  he  is  Angel  &  Ames,  in  their  work  on 

indebted  to  the  company,  is  ultra  vires  Corporations,  refer  to  the  subject  of  by- 

and  void.    Drisooll  «.   West  Bradley  laws  void  for  various  reasons,  as  fol- 

Man.  Co.,  36  N.  T.  Superior  Court,  lows :    "  As  transcending  the  charter, 

4S8.  by-laws  creating  a  new  office,  impos- 

^  Free  School  v.  Flint,  18  Mete.  539.  ing  an  oath  of  office  where  none  is 

•United  States  «.  Hart,  1  Pet.(C.  C.)  provided  by  the  constitution  [of  the 

890.  corporate  body],  giving  a  vote  to  a  per- 

^  Norris  «.  Staps,  Hob.  211 ;  Clark's  son  or  a  casting  vote  to  an  officer  who 

Case,  5  Rep.  63.    See  By-laws,  8  Salk.  is  not  entitled  to  it  by  the  charter,  re- 

76 ;  Rex  v.  Barber  Surgeons,    1   Ld.  stricting  the  right  of  an  officer  to  vote 

Raym.  585  ;  Rex  v.  Miller,  6  T.  R.  277 ;  to  a  mere  casting  vote  in  case  of  a  tie. 

Rex  V.  Haythorne,    5  B.  &  C.  425 ;  restricting  or  extending  the  right  of 

Williams  «.  Great  Western  R.  Co.,  10  admission  or  eligibility  to  office,  or  re- 

Exch.   15 ;    28  Eng.   L.  &  Eq.    489 ;  stricting  the  discretionary  power  of 

Butchers'  Ben.  Association,  35  Pa.  St.  removing  a  master  or  usher  of  agram- 

151 ;   Anbum  Academy  «.  Strong.  1  mar  school  vested  in  the  governors,  as 

Hopk.  Ch.  278 ;  Jay  Bridge  Co. «.  Wood-  given  by  the  charters,  altering  the  pre- 

znan,  81  Me.  578  ;  Connecticut  n.  Co.  scribed  mode  of  election,  or  imposing 

e.  Bailey,  24  Vt.  465.  new  and  additional  tests  or  quali6ca- 

*  Taylor  v.    Griswold,  supra.    See,  tions  on  members  or  voters ;  delegat- 

alflo.  Philips  t;.  Wickham,  1  P&ige,  598.  ing  the  power  of  laying  assessments 
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Sec.    303.      Matters  that  may  be  regulated  by  by-lawi.  —  The    term 

"  by-law"  is  used  to  designate  those  regulations  which  a  corporation 
has  a  right  to  make,  either  directly  as  a  corporate  body,  or  by  a 

to  the  directors  when  the  charter  or  the  act  of  incorporation,   and  it  not 
general  law  vests  it  exclusively  in  the  being  competent  to  the  directors  to 
corporation,  or  changing  the  salaries  pass  any  by-law  at  variance  with  the 
of  officers,  or    imposing  a    personal  provisions  of  the  same.     An  act  incor- 
liability  for  the  debts  of  the  corpora-  porating  a  church  provided  that    the 
ation  not  contemplated  by  the  chi^rter,  vestry  should  be  elected  '  in  the  man- 
are  void.     And  where  a  by-law  confers  ner  accustomed,'  whicb  was  at  a  cer- 
the  right  of  voting  by  proxy,  or  im-  tain  time  and  place,  by  the  inhabitants 
poses  the  ownership  of  a  certain  num-  of  the  parish,  being  of  the  religion  of 
ber  of  shares  as  a  qualification  for  office  the  church  of  England,  and  possessing 
or  admission,  there  being  nothing  in  certain    other    enumerated   qualifica- 
the  charter  expressed  or  implied  sped-  tions.    It  was  held  that  a  by-law  made 
ally  authorizing  such  by-law,  or,  where  by  the  vestry,  enacting  that  no  person 
in  cases  of  a  '  savings  institution,'    a  should  be  admitted  a   member  of  the 
by-law  is  passed,  prescribing  that  per-  church,  or  be  entitled  to  the  privilege 
sons  owning  one  share  of  the  capital  of  a  vote  in  the  election  of  the  vestry, 
required  tobe  invested  for  the  purpose  unless  he  should  pay  the  sum  of  fifty 
of  security  to  the  depositors,  should  be  dollars,  a  qualification  not  named  in 
members,  and  should  cease  to  be  mem-  the  charter,  was  void  ;  inasmuch  as  *  it 
bers  upon  its  transfer,  the  by-law  is  required  a  new  qualification  to  entitle 
held  void,  as  invading  the  spirit  and  persons  otherwise  entitled  to  vote,  and 
meaning  of  the  charter.     So,  where  was  therefore  an  attempt  to  transcend 
the  act  incorporating  an  insurance  com-  the  powers  given,  and  to  alter  the  qaal- 
pany  gave  a  vote  for  each  share  of  ifications  of  the  voters,  and  was  a  vio- 
stock,  bat    provided    that    no   share  latioi)  of  the  charter.' 
should  entitle  the  holder  to  a  vote  And  generally,  where   the  charter 
unless  the  stock  should  have  been  held  vests  the  admission  of  members   in 
by  him  at  least  sixty  days  next  and  the  body  at  large,  a  power  vested  in 
immt'diately  preceding  an  election,  and  the  directors,  to  provide  for  the  adiuis- 
provided  that  the  major  part  of  the  sion  of  members,  gives  them  only  a 
directors  should   constitute   a  board,  right  to  prescribe  in  their  by-laws,  the 
with  power  to  pass  such  by-laws  as  to  time,  place,  and  manner  of  holding  the 
them  should  appear  needful  and  proper  election  of  members,  and  not  the  right 
respecting  elections,  and  they  passed  to  pass  a  by-law  imposing  a  test  of 
a  by-law  requiring  a  transfer  of  stock  membership  not  contemplated  by  the 
to  be  registered  in  order  to  be  effectual,  charter,  as  the  ownership  of  a  share  in 
it  was  held  that  a  by-law  requiring  the  the  capital  stock  of  a  *  savings  institu- 
inspectors  of  elections,  whenever  they  tion.'     In  a  recent  case  in  England,  it 
should  or  might  suspect  that  stock  was  decided,  that  a  by-law  of  a  navi- 
voted  on  had  been  sold  or  bargained  gation  company,  that  the  navigation 
for  within  the  sixty  days,  but  not  trans-  should   be  closed  on  Sundays,  except 
ferred  on  the  books,  to  oblige  the  per-  for  works  of  necessity,  and  for  the 
son  proposing  to  vote  on  such  stock  to  purpose  of    going  to  and    returning 
adduce  satisfactory  proof,  either  by  his  from  any  place  of  divine  worsiiip,  was 
own  oath  or  affirmation  or  otherwise,  not  authorized  by  a  charter  empower- 
that  the  stock  had  not  been  sold,  or  ing  the  company  to  make  by-laws  for 
the  beneficial  interest  parted  with  by  the  good  government  of  the  company 
any   bargain    or  contract  within    the  and  for  the  good  and  orderly  using  of 
sixty  days,  and  in  default  of  such  proof  navigation,  and  also  for  the  weU  gov- 
to  reject  the  vote,  was  void  :  and  that  erning  of  the  bargemen,  watermen, 
the  vendor  might  vote,  notwithstand-  and  boatmen,  who  should  carry  goods 
ing  the  transfer  within  sixty  days,  the  on  any  part  of  the  navigation,  on  the 
same  being  unregistered ;  the  inspect-  ground,  that    the  power  of    making 
ors  having  no  right  to  require  other  by-laws  was  vested  in  them  solely  for 
tests  of  a  voter  than  those  provided  in  the  orderly  use  of  the  navigation,  and 
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sdect  body  of  its  own  members,  by  virtue  of  a  power  conferred 
by  the  corporation,  the  statute  or  constating  instruments.  These 
by-laws  or  regulations  may,  in  fact,  be  a  part  of  the  constating 
instruments.  But  they  are  usually,  in  cases  of  corporations  for 
pecuniary  emolument,  referred  to  the  board  of  directors  to  frame 
and  adopt ;  and  they  may  properly  regulate  all  those  internal 
afiEairs  of  the  corporation,  in  the  prosecution  and  management  of 
the  business  for  which  it  was  organized,  and  for  the  management 
of  which  there  are  no  other  regulations  in  the  charter  or  constat- 
ing instruments. 

Sec.  304.  The  statute  and  other  corporate  and  constating  in- 
struments are  the  superior  or  constitutional  law  of  the  corpora- 
tion ;  by  which  the  authority  is  conferred  upon  the  corporate 
body,  or  at  select  body  of  the  corporators,  to  frame  by-laws,  for 
the  general  management  of  the  business  of  the  corporation,  sub- 
ject' to  the  limitations  specifically  prescribed,  and  such  as  we  have 
noticed  as  on  general  principles  are  applicable  thereto.  And 
by-laws  thus  legally  adopted  have,  in  respect  to  the  matters  of 
whidi  they  are  appropriately  the  subject  of  regulation,  the  force 
and  effect  of  a  legislative  act. ' 

Thus,  subject  to  the  conditions  before  stated,  they  may  provide 
for  the  time  and  place  of  meeting  of  the  stockholders ;  for  the 
time  and  manner  of  giving  notice  thereof ;  how  the  directors  shall 
be  elected ;  in  what  way  the  will  of  the  members  shall  be 
expressed,  as  by  ballot  or  otherwise ;  how  vacancies  in  the  board 
of  directors  may  be  filled ;  how  the  other  officers  shall  be  appointed 

not  for  the  purpose  of  controlling  the  Ellis  <fe  E.  42 ,  4  Best  &  8.  670 ;    Ex 

moral  or  religious  conduct  of  carriers  parte  Winsor,  3  Story,  411;  Carr  v.  St. 

along  the  navigation,  which  is  to  be  Louis,  9  Mo.  191  ;    Free  Sch.,  etc.,   o. 

left  to  the  general  law  of  the   land,  Flint,  13  Mete.  539  ;  Kennebec  R.  Co.  v, 

and  to  the  laws  of  God."    Ang.  &  Am.  Kendall,  31  Me.  470  ;  Phillips  v.  Wick- 

on  Corp.,  §  865.    See,  also,  Rex  v.  Bird,  ham,  1  Paige,  598 ;  Taylor  v.  Griswold, 

13  Bast,  884  ;  Rex  v.  Qinever,  6  T.  R.  2  Green  (N.  J.),  223  ;  Commonwealth  v, 

736  ;  McCullough  v.  Annapolis  R.  Co.,  4  Gill,  3  Whart.  228  ;  Andrews  v.  Union 

Gill.  58  ;  Rex  v.  Coopers,  etc.,  7  T.  R.  Ins.  Co.,  37  Me.  256  ;  People  v.  Tibbets, 

548:  Rex  i?.  Attwood,  I  Nev.  &  M.  286;  4  Cow.  358;  Rollins  ij.  Columbia  Ins. 

Rex  U.Weymouth,  7  Mod,  373;  Queens.  Co.,  5  Fost.  200;    Calder  Navigation 

Governors,  etc.,  6  Q.  B.  682 ;  Queen  v.  Co.  v.  Pilling,  14  M.  &  W.  75. 
Saddlers'  Co.,  10  H.   L.   Cas.   414 ;    3 

'  Heland  v.  Lowell,  3  Allen,  407 ;  mott  v.  Board  of  Police,  5  Abb.  Pr. 
Church,  i».  City,  etc.,  5  Cow.  538 ;  St.  422  ;  Taylor  «.  Carondelet,  22  Mo.  105  ; 
Louis  9.  Boffinger.  19  Mb.  13  ;  McDer-    Hopkins  v.  Mayor,  etc.,  4  M.  &  W.  621. 
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or  elected,  and  their  qualifications ;  what  number  shall  constitute 
a  quorum  at  meetings  held  by  directors ;  how  vacancies  in  offices 
shall  be  filled ;  how  committees  shall  be  appointed,  and  their 
powers  and  duties ;  how  special  or  general  agents  may  be  ap- 
pointed, and  their  duties,  qualifications  and  powers ;  when  and 
where  meetings  of  the  board  of  directors,  or  of  the  corporate  body 
shall  be  held,  or  when  called,  and  what  notice  of  the  same  shall 
be  given ;  what  bond  if  any  shall  be  required  of  officers,  and 
who  shall  approve  of  the  same ;  what  books  of  the  company 
shall  be  kept,  and  by  whom  and  how,  and  for  what  purpose ;  how 
the  by-laws  may  be  repealed  or  amended ;  for  the  transfer  of  stock 
from  one  to  another ;  and  for  securing  to  the  corporation  a  lien 
on  all  such  stock,  for  all  debts  due  the  corporation.  Of  course 
the  by-laws,  whether  made  by  the  corporate  body  or  by  the  board 
of  directors,  can  confer  no  power  upon  themselves  or  their  agents 
not  possessed  by  the  corporation.  And  any  attempt  to  exercise 
sucli  powers  would  be  ultra  vires  and,  as  we  have  seen,  void. 
The  distinction  between  a  corporation  and  an  individual  in  this 
respect  is,  that  a  corporation  is  an  artificial  person  created  for  a 
specific  purpose,  and  its  powers  are  limited  by  the  acts  and  instru- 
ments of  its  creation,  and  it  can  only  execute  such  contracts  and 
perform  such  acts  as  it  is  authorized  to  make  and  perform,  in  this 
respect  difiering  from  a  natural  person  who  may  perform  all  acts, 
and  execute  all  contracts  which  are  not  forbidden  by  some  posi- 
tive law.  *  The  rights  of  natural  persons  in  this  respect  are 
limited  only  by  provisions  of  law,  or  public  policy,  which  is  a 
part  of  the  law. 

A  corporation  authorized  -by  statute  to  make  by-laws  for  the 
management  of  its  property,  the  regulation  of  its  affairs,  and  the 
transfer  of  its  stock,  has  power  to  make  a  by-law  providing  that 
no  transfer  of  stock  shall  be  made  upon  the  books  of  the  corpora- 
tion until  after  the  payment  of  all  indebtedness  to  the  corporation 
due  from  the  person  in  whose  name  the  stock  stands  on  its  books.* 

'  Hoot  V.  Wallace,  4  McLiean  (C.  C),  tions  are  no  more  lawful   for  oorpora- 

8  ;  Davis  v.  Bank,  etc.,  Id.  387 ;  Ga^e  tions  than  for  states.    Pulford  v.  Fire 

tj.  New  Market  R.  Co.,   18  Q.   F.  457;  Dept.  of  Detroit,  31  Mich.  458. 

14  Eng.  L.  &  Eq.  57 ;  Preston  «.  Liver-  *  Pendergrast  v.  Bank  of  Stockton, 

pool  R.  Co.,  5  H.  L.  Cafl.  605.     Bat  by-  3  Saw.  108. 

laws  can  have  uo  retroactive  effect.  And  if  the  making  of  by-laws  vests 

And  ex  pogt  facto  laws  by  corpora-  in  the  corporate  b^y,  it  may  confer 
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Stso,  305.  Bow  b7*lawB  aro  mftd«.  —  In  treating  of  corporate 
meetings  we  stated  the  manner  in  which  the  corporate  will  was 
expressed,  viz. :  by  the  voice  or  vote  of  the  majority,  and  that  this 
majority  was,  nnless  otherwise  provided,  the  voice  or  vote  of  those 
representing  a  majority  of  the  stock ;  each  share  entitling  the 
holder  to  a  vote  on  all  questions  submitted  at  a  meeting  of  the 
corporate  body.  If  the  power  to  adopt  by-laws  is  conferred  upon 
the  directors,  a  majority  of  them,  or  of  those  constituting  a  quo- 
rum for  doing  business,  may  adopt  or  enact  them.^ 

But  in  whatever  manner,  either  by  the  corporate  body  or  by 
the  board  of  directors,  they  may  be  enacted,  it  should  be  done  at 
a  meeting  duly  called  and  lawfully  held.  If  there  is  a  mode  of 
enacting  by-laws  prescribed  by  the  constating  instruments,  that 
mode  must  be  pursued ; "  but  in  the  absence  of  any  prescribed 
mode,  such  by-laws  are  usually  prepared  by  some  committee  ap- 
pointed for  that  purpose  by  the  corporate  body  or  the  board  of 
directors,  as  the  case  may  be,  and  adopted  by  resolution  or  other- 
wise, by  such  body  or  board,  at  a  lawful  meeting,  and  duly 
recorded  by  the  proper  officer.* 

This  is  the  usual  and  regiilar  way  of  enacting  or  making  by- 
laws ;  but  it  has  been  held  that  this  mode  of  adopting  them  is  not 
absolutely  essential.  In  fact,  it  appears  from  the  adjudications 
that  by-laws  may  be  inferred,  without  proof  of  their  actual  or 
formal  adoption  in  any  manner  by  the  corporation  or  the  directors. 
Thus,  as  it  has  been  observed  of  a  corporation,  ^^  that  it  may  adopt 
by-laws,  as  well  by  its  own  acts  and  conduct,  and  the  acts  and  con- 
duct of  its  officers,  as  by  an  express  vote  or  an  adoption  in 
writing."  * 

the  power  on  the  board  of  directors,    lem  Bank  v,  Gloncester  Bank,  17  Mass. 
and  they  may  be  limited  by  them.  Sa-    30. 

»  WUoocke,  7  Cow.  402  ;    CahiU  t>.  *  Union  Bank,  etc.  «.  Ridgely,  1  Harr. 

Kalamazoo   Ins.  Co.,  2  Dong.  (Mich.)  &  G.  824 ;  Fairfield  «.  Thorp,  13  Conn. 

124.    See,  also,  aiUe,  ch.  8.  178  ;  Langedale  v.  Bonton,  12  Ind.  467. 

*  Dill,  on  Man.  Corp.  g  246  and  notes.  On  this  subject  Angell  &  Ames  in 

'  DiU.  on  Man.  Corp.,  g§  244, 245,  246  their  work  on  Corporations,  observe  : 

and  notes;  State  v.  Jersey  City,  8  Datch.  **  In  the  case  of  the  Union   Bank  of 

(N.  J.)  498 ;  Sower  v.  Philadelphia,  85  Maryland  v.  Ridgely,  1  Harris  k  G  824, 

Pa.  St.  ^1 ;  Gas  Co.  v.  San  Francisco,  where  it  appeared  that,  by  charter,  the 

6  Cal.  190 ;  Manicipality  v.  Catting,  4  president  and  directors  of  the  bank 

La.  Ann.   885  ;  Cincinnati  v.  Gwynne,  were  aathorized  to  make  all  such  by- 

10  Ohio,  192  ;  Markle  v,  Akron,  14  id.  laws  and  regulations  for  the  govern- 

586.  ment  of  the  corporation,  its  officers  and 
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Sec.  306.  Repeal  of  by-lawB.  —  It  is  a  common  doctrine  relating 
to  legislative  bodies,  that  where  they  have  authority  to  make  laws 
they  have  also  authority  to  repeal  them ;  and  that  the  power  to 
make  includes  the  power  to  repeal.  I'his  doctrine  is  applicable  to 
private  corporations,  and  they  or  the  boards  of  directors  may  not 
only  make  by-laws  for  the  regulation  and  management  of  their 
affairs,  but  amend  or  repeal  the  same.* 

The  general  doctrine  in  reference  to  legislative  bodies  is,  that 
no  such  body  can  part  with  its  privileges  so  as  to  prevent  the 
exercise  of  the  same  again,  and  hence  that  they  may  repeal  or 
modify  any  act  passed  by  them.  But  this  doctrine  does  not  apply 
to  those  cases  of  grant  of  rights  and  privileges  to  private  corpora- 
tions, which,  as  we  have  seen,  have  the  character  of  contracts,  and 
become  vested  rights  in  the  corporators.  This  doctrine  is  appli- 
cable to  corporate  bodies,  or  boards  of  directors  thereof,  in  refer- 
ence to  by-laws.  They  have  the  power  to  repeal  or  modify  the 
same ;  but  this  power  cannot  be  used  to  impair  the  rights  of 
parties  which  have  been  conferred,  and  are  vested  in  them,  under 

members,  as  tliej  or  a  majority  of  tbem  hj  the  cashier  that  the    by-laws  in 

should  from  time  to  time  think  fit;  upon  question  were  always  reputed  to  be 

a  certain   writing  being  given  in  evi-  the  by-laws  of  the  corporation,  and 

dence,  headed  '  By-laws/  and    which  with  the  exception   of  two  articles, 

purported  to  have  been  the  by-laws  of  were  so  observed   by  him ;  and   by  a 

tlie    bank,    while  its    business     was  director,  that  they  were  delivered  to 

transacted  under  articles  of  association,  him  as  such,   upon  his  election,  and 

and  before  the  act  incorporating  it  was  that  the  decisions  by  the  board  of  di- 

passed,  it  was  objected  that  there  was  rectors  were  made  agreeably  to  them 

no  evidence  that  the  writing  produced  in  any  question  upon  their  conduct; 

had  been  adopted  as  the   by-laws  of  this  was  held  a  sufficient  adoption  of 

the  corporation,  there  being  no  entry  the  by-laws  by  the  president  and  di- 

or    memorandum    of    such    adoption  rectors,  and    sufficient  proof    of  the 

among  the  minutes  of  its  proceedings,  same,  there  being  no  record  or  minute 

The  court    of  appeals  of  Maryland,  of  the  fact."    Ang.  &  Am.  on  Ck>rp.,  § 

however,   decided    that  authority  to  828. 

make  by-laws  being  specially  dele-  As  a  corporation  has  a  legal  exist- 
gated  to  the  president  and  directors,  ence  only  within  the  state  of  its  crea- 
without  the  mode  of  exercising  it  be-  tion,  all  acts  by  it,  including  the 
ing  prescribed  by  the  charter,  it  was  making  of  by-laws,  must  be  within 
no  more  necessary  that  their  adoption  such  state.  Mitchell  «.  Vermont  Cop- 
should  be  in  writing,  than  that  the  per  Min.  Ck>.,  40  N.  Y.  Superior  Ct. 
acts  or  contracts  of  any  other  duly  406. 
authorized  agent ;  and  it  being  proved 

1  1  Dill,  on  Mun.  Corp.,  g  249 ;  Rex  v.  Bigelow  v.  milman,  87  Me.  52 ;  Reiff 

Ash  well,    12  East,  22 ;  8  T.  R.   198;  «.   Conner,  5  Eng.   (Ark.)  241;    Road 

State  V.  Pinto,  City  Clerk,  etc.,  7  Ohio  Cases,  17  Pa.  St,  71 ;  Rex  v,  Westwood, 

St.  355  ;  Stoddard  v.  Gilman,  22  Vt.  4  B.  &  C.  806. 
668;    Pond    «.  Nexyus,  8  Mass.  230; 
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and  by  virtue  of  the  repealed  or  amended  by-law.  "  The  repeal 
cannot  operate  retrospectively  to  disturb  private  rights  vested 
under  it."  * 

Sec.  307.  Function  of  by-laws  —  •ffeot  on  third  partial. — ^The  proper 
function  of  by-laws  is  to  regulate  the  management  and  control  of 
corporate  affairs  and  especially  to  regulate  the  conduct  and  define 
the  duties  of  the  members  toward  the  corporation  and  between 
themselves.  "  So  far  as  its  provisions  are  in  the  nature  of  a  con- 
tract, the  parties  thereto  are  the  members  of  the  association  as 
between  themselves,  or  the  corporation  on  the  one  side  and  its 
individual  membei's  upon  the  other."  *  They  are  not  designed  to 
confer  rights  or  privileges  upon  third  parties,  or  strangers  to  the 
corporation,  but  to  protect  rights  and  secure  privileges  to  the  cor- 
porators. 

Thus,  where  a  by-law  provided  as  foUo^ys :  "  The  members  of 
this  association  pledge  themselves  in  their  individual  as  well  as 
their  collective  capacity  to  be  responsible  for  all  moneys  loaned  to 
tliis  association,  and  for  the  payment  of  which  the  treasurer  may 
have  given  his  obligation  agreeably  to  the  direction  of  the  direct- 
ors," and  a  note  was  duly  executed  by  the  treasurer  for  the  asso- 
ciation on  which  payments  had  been  made,  but  for  the  balance, 
the  association  having  failed  to  pay  it,  suit  was  brought  against  tlie 
defendant  as  a  member  of  the  corporation,  demand  having  first 
been  made  of  him,  the  supreme  court  of  Massachusetts,  Wells, 
J.,  observing:  "The  note  upon  which  this  action  is  based  is 
the  contract  of  the  corporation.  The  defendant  is  not  a  party  to 
that  contract,  and  the  plaintiff  does  not  seek  by  this  suit  to  charge 
'  him  upon  any  statute  liability  as  a  stockholder.  Kesponsibility 
for  the  amount  of  the  note  is  sought  to  be  established  through  a 
by-law  of  the  corporation  to  which  the  defendant  had  attached  his 
signature.  To  become  a  member  of  the  association  it  was  requi- 
site to  subscribe  the  by-laws.  It  does  not  appear  that  the  defend- 
ed.; Cooley  on  Const.  Lim.  205;  Pa.  St.  9;  Coolej  on  Const.  Lim.  127; 
East  Hartford  v.  Hartford  Bridge  Co.,  10  Sedg.  on  Const,  it  Stat.  Law,  616. 
How,  535 ;  Dill,  on  Man. Corp.,  §  61;  De-  •  Flint  v.  Pierce,  99  Mass.  68 ;  Mellen 
bolt  «.  Ins.  and  Trust  Co.,  1  Ohio  St.  d.  Whipple,  1  Gray,  317 ;  Field  «.  Craw 
564 ;  Plank-road  Co.  v.  Hasted,  3  id.  ford,  6  id.  116 ;  Dow  v.  Clark.  7  id.  198. 
578 ;  Matheny  v.  Golden,  5  id.  875 :  Bee,  also.  Trustees  of  Free  Schools, 
Mott  9.  Pennsylvania,  etc.,  R.  Co.,  30    etc.,  9.  Flint,  13  Mete.  543. 
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ant's  signature  was  attached  for  any  other  purpose  than  to  con- 
stitute him  a  member  of  the  corporation.  It  does  not  appear  that 
the  plaintiff  lent  his  money  [for  which  the  note  was  given]  upon 
the  faith  or  credit  of  the  individual  pledge  contained  in  the  by- 
law ;  nor  that  the  by-law  was  in  any  manner  made  known  to  him 
or  to  the  public  as  the  basis  of  such  credit.  *  *  *  The  right 
of  any  third  party,  stranger  to  the  association,  to  establish  a  legal 
claim  through  such  a  by-law,  must  depend  upon  the  general  prin- 
ciples applicable  to  express  contracts.  *  *  *  No  action  can 
be  maintained  by  such  third  party,  unless  he  can  bring  his  case 
within  some  of  the  recognized  exceptions  to  that  general  rule.  A 
pledge  like  the  one  in  question,  if  made  for  the  purpose  of  enab- 
ling the  corporation  to  obtain  a  loan  upon  the  faith  of  it  and  used 
for  that  purpose,  may  perhaps  give  a  right  of  action  against  the 
subscribers  in  favor  of  a  party  who  has  been  induced  to  advance 
money  upon  its  credit." ' 

Seo.  308.  By-laws  regolatliig  tho  traiufer  of  itook.  —  The  most 
important  matters  which  by-laws  may  regulate  are  those  relating 
to  the  transfer  of  stock  and  securing  to  the  corporation  a  lien  on 
the  same  for  any  indebtedness  of  the  holder  to  the  corporation. 
For  instance,  it  is  sometimes  provided  by  the  by-laws  of  the  cor- 
poration that  no  transfer  of  stock  shall  be  made  unless  it  is  regis- 
tered upon  the  proper  books  of  the  company,  kept  for  that  pur- 
pose. In  such  a  case  can  the  holder  transfer  or  assign  his  stock 
without  a  compliance  with  the  provisions  of  the  by-laws?  Or  can 
he  still  transfer  the  interest  in  stock  held  by  him,  subject  to  the 
equitable  claims  and  liens  of  the  corporation  ? 

On  these  questions  there  have  been  a  variety  of  decisions.  "A 
very  literal  construction  has  been  given  in  Connecticut  to  such 
clauses,  either  in  the  charter  or  by-laws  of  a  corporation ;  the 
scope  and  object  of  such  provisions  being,  in  the  view  of  the 
supreme  court  of  that  state, '  to  render  the  purchase  of  stock  secure 
to  any  person,  if  at  the  moment  of  his  purchase  the  company 
books  did  not  furnish  evidence  that  it  had  been  previously  trans- 
fen*ed.'  The  settled  law  of  Connecticut  is,  that  where  such 
clauses  are  found  in  the  charter  and  by-laws,  or  either,  the  transfer 

1  Flint  V.  Pierce,  00  MafW.  08. 
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is  invalid  and  of  no  ejtfect  for  any  purpose,  unless  made  or  regis- 
tered on  the  books  of  the  company.  The  registry  is  there 
deemed  the  original  act  in  the  change  of  title,  and  an  entry  by 
the  clerk  on  the  deed,  *  received  for  record,'  is  not  considered 
equivalent  to  a  registry."  * 

Sec.  309.  This,  however,  is  not  the  general  doctrine  on  this 
subject ;  the  rule  recognized  being  that  such  regulations  are  pri- 
marily if  not  solely  for  the  protection  of  the  interests  of  the  cor- 
poration ;  that  it  is  important  if  not  necessary  for  the  corporation 
to  know  who  are  the  stockholders  and  members,  not  only  to  ena- 
ble them  to  determine  to  whom  dividends  are  to  be  paid,  but  also 
to  determine  who  are  entitled  to  vote  upon  stock ;  that  this  pro- 
vision is  necessary  to  enable  the  corporation  to  avail  itself  of  a  lien 
upon  the  stock  held,  without  prejudice  to  purchasers  and  assignees ; 
but  that  as  between  the  holder  and  the  assignee  an  assignment 
passes  all  the  rights  of  the  holder,  at  least  his  equitable  interest, 
subject  to  the  rights  of  the  corporation,  and  that  such  a  provision 
has  application  only  to  the  relations  between  the  stockholder  and 
the  corporation.* 

Sec.  310.  Providing  for  ft  oorponte  Uen  on  stock.  —  The  right  of  lien 
of  the  corporation  on  shares  owned  by  parties,  is  held  to  be  conferred 
only  by  virtue  of  some  provision  of  the  statutes  or  by-laws,  and 
not  by  common  law."  A  provision,  however,  is  sometimes  con- 
tained in  the  statute  of  incorporation  or  other  constating  instru- 
ments, but  more  frequently  in  the  by-laws,  to  the  effect  that  no 
stockholder  indebted  to  the  corporation  shall  be  authorized  to 
make  a  transfer  or  receive  a  dividend,  until  all  indebtedness  to  the 

>  Ang.  A  Am.  on  Corp.,  §  8S8.  See,  «.  Harris,  20  Mo.  882 ;  Fisher  v.  Essex 
also,  Northrop  v.  Newtown  T.  Co.,  8  Bank,  5  Gray,  878  ;  Sargent  v.  Frank- 
Conn.  544 ;  Marlboroagh  Man.  Co.  v,  lin  Ins.  Co.,  8  Pick.  90 :  Nesmith  v. 
Smith ,  2  id.  579;  Northrop  v,  Cartis,  5  id.  Washington  Bank,  6  id.  824.  See  f ur- 
246 ;  Oxford  v.  BanneU,  6  id.  652.  But  ther  as  to  an  assignment  of  shares, 
see  Coit  «.  Ives,  81  Conn.  25.  ante,  §  110  et  seq.,  and  §  181  et  seq, 

*  Farmers'  Bank  «.  Iglehart,  6  Qill.  *  Union  Bank  o.   Laird,  2   Wheat. 

50;    Stebbins  v.   Phenix  Ins.  Co.,  8  890;  Rogers  e.  Hantington  Bank,  18  S 

Paige,  860;  Union  Bank  «.  Laird,  2  &  R.  77 ;  Grant  v.  Mechanics'  Bank,  15 

Wheat.  890 ;  piack  v.  Zacharie.  8  How.  id.  140 ;  Sewall  v.  Lancaster  Bank,  17 

513  ;  Quiner  v.  Marblehead  Ins.  Co.,  10  id.  285 ;  Utica  Bank  v.  SmaUer,  2  Cow. 

Mass.  476 ;  Grant  v.  Mechanics'  Bank,  770 ;  Steamship  Dock  Co.  v.  Heron,  52 

15  S.  <&  R.  148 ;  Chouteau  Spring  Co.  Pa.  St.  280. 
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corporation  is  discharged.  And  in  case  of  sach  a  provision  it  has 
been  held  to  embrace  not  only  an  amount  due  for  the  original 
subscription,  but  also  any  debt  due  from  the  stockholder  on  notes 
discounted,  where  he  is  either  principal  or  surety.' 

Sec.  311.  The  lien  thus  created  will  also  cover  dividends  as 
well  as  the  shares  of  stock,  although  only  shares  may  be  desig- 
nated.* But  in  New  York,  where  a  stockholder  of  a  bank  which 
had  such  a  by-law  sold  his  stock  to  a  purchaser  who  had  no  notice 
of  the  by-law,  and  the  bank  gave  the  assignor  credit  before  a  trans- 
fer of  the  stock  was  made  on  its  books,  and  before  notice  of  his 
assignment,  it  was  held  that  the  purchaser  had  an  equitable  title 
to  the  stock  free  from  any  lien  on  the  part  of  the  bank." 

'  Brent  v.  Bank  of  Wasliington,  10  holder  borrow  money  of  a  bank,  with 

Pet.  596;  McDoweU  D.Bank  of  Wash-  fall  knowledge  of  a  usage  not  to  per- 

ington,  1  Harr.  (Del  )  27  ;   St.  Louis  mlt  a  transfer  of  his  stock  while  he  is 

Ins.   Co.    «.   Goodfellow,  9  Mo.   149 ;  indebted  to  the  bank,  he  is  bound  by 

Farmers'  Bank  v.  Iglehart,  6  Gill.  50.  such  usage,  and  neither  he  nor  his  as- 

*  Hague  V.  Dandeson,  2  Exch.  741.  signee,  under  a  voluntary  general  as- 

'  Bank  of  Attica  v.  Manufacturers'  signment,    can     maintain    an    action 

Bank,  20  N.  Y.  '501.  against  the  bank  for  refusing  to  per- 

Of  the  right  of  banking  corporations  mit  his  stock  to  be   transferred.     A 
under  such  provisions  it  Jias  been  ob-  by-law  of  a  bank  giving  to  the  institu- 
served :  "  It  is  not  defeated  or  pre-  tion  a  lien  upon  the  shares  of  a  stock- 
vented  from  attaching  by  a  transfer  to  holder,  for  debts  due  from  him  to  the 
a  fictitious  holder,  and  subsequently  bank,  is  a  reasonable  and  valid  by-law, 
by  a  .person   represented  by  the  in-  and    under    it    a  bank    may  defend 
de1)ted  stockholder  to  be  that  holder  against  a  suit  brought  by   a  stock- 
to  one  who  pays  no  consideration   for  holder  for  a  refusal  to  permit  him  to 
it ;  nor  does  it  yield  to  a  claim  of  pri-  transfer  his  stock  on  its  books  without 
ority  on  the  part  of  the  general  gov-  first  paying  the  debts  h«  owes  to  it. 
ernment.      Such  lien  being  intended  Whetlier,  however,  a  bylaw  of  a  cor- 
solely  as  a  protection  to  the  bank  for  poration,  merely  as  such,  can  create  a 
debts  due  to  it,  equity  will  not  com-  general  lien  on  the  shares  of  a  stock- 
pel  the  bank  to  enforce  it  in  favor  of  holder  to  the  amount  of  the  debts  due 
the  sureties    on  such  debts,   on   the  from  him  to  the  bank,  so  as  to  effect 
ground  that  it  was  intended  for  the  the  rights  of  creditors,  or  of  a  special 
benefit  of  sureties,  and  giving  prece-  assignee  for  value,  without  notice  of 
dence  to  debts  prior  in  date,  although  the   restriction,  has  been  considered 
upon  general  principles  it  might  inter-  questionable."  Ang.  &  Am.  on  Corp.,  ^ 
pose  at  the  suit  of  the  sureties  to  pre-  855.      See,   also,   Stebbins  v,   Phenix 
vent  an  abuse  bv  the  directors  of  the  Ins.  Co.,  8  Paige  350;  Brent  v.  Bank, 
power  conferred  upon  them  by  the  etc.,    10    Pet.  596;    Cross  v.  Phenix 
clause  giving  the  lien.  And  where  the  Bank,  1  R.  I.  89 ;  Cunningham  v.  Ala- 
charter  of  a  corporation,  authorized  to  bama  Ins.  Co.,  4  Ala.  652 ;  St.  Louis 
lend  money,  enacts   that    the    stock  Ins.  Co.  «.  Goodfellow,  9  Mo.  149;  Mor- 
shall  be  assignable  on  the  books  of    g&n  v.  Bank  of  North  America,  8  S.  & 
the  corporation  under  such  regulations    R.  78 ;  Nesmith  v.  Bank  of  Waahing- 
as  the  board  of  trustees  shall  establish,    ton,  6  Pick,  829  ;   Plymouth  Bank  «. 
it  is  competent  for  the  trustees  to  en-    Bank  of  Norfolk,  10  id.*  454;  Steam- 
act  a  by-law  that '  no  stockholder  shall  ship  Dock  Co.  9.  Heron,  52  Pa.  St  280; 
be    permitted  to  transfer    his  stock    Bank  of  Attica  9.  Manu^tarers' Bank, 
while  he  is  in  default.'    If  a  stock-    20  N.  Y.  501. 
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CHAPTER  XII. 

UABILTTT  OF  OOBPOR^TIOITS  FOR  TORTB. 

Sbc.  815.    General  priDciples  relating  to  the  liabilitj  of,  for  tort0. 

Sbc.  817.    CorporationSi  when  liable  for  torts. 

Sbg.  819.    They  may  do  wrongful  acta,  or  direct  them  to  be  done. 

Sec.  820.    Fraads  of  corporations,  or  of  their  agents. 

Sbc.  822.    Frauds  of  agents,  for  which  the  corporation  is  liable. 

Sec.  824.    Particalar  acts  of  fraud  by  agents. 

Sec.  325.    Doctrine  where  the  corporation  is  the  occasion  of  the  loss  by  the 

fraudulent  act  of  a  servant. 
Sec.  826.    Corporations  enjoying  the  benefit  of  contracts  secured  by  the 

frauds  of  agents  will  be  responsible  for  such  frauds. 
Sec.  828.    Right  to  repudiate  a  contract  for  fraud  limited  to  the  original 

parties. 
Sec.  829.    Ratification  of  a  contract  effected  by  the  fraud  of  the  agent. 
Sbc.  881.    Corporate  liability  for  other  wrongs. 
Sec.  882.    Assault  and  battery ;  when  committed  in  the  line  of  duty  of  the 

agent. 
Sec.  884.    Liability  of  corporations  for  trespasses  to  property. 
Sec.  886.    Liability  of  corporations  in  cases  of  the  negligence  of  agents. 
Sec.  887.    Limiution  of  liability  in  case  of  negligence. 
Sec.  841.    Complications  arising  from  successive  negligence. 
Sbc.  845.    Damages  generally,  in  cases  of  torts. 
Sec.  847.    Exemplary  damages. 

Sec.  849.    Application  of  the  doctrine  to  private  corporations. 
Sec.  850.    Extreme  doctrine  of  liability  for  exemplary  damages. 
Sec.  851.    Gross  negligence,  which  authorizes  exemplary  damages. 
Sec.  852.    Inconsistency  of  the  rule  in  its  application  to  corporations. 
Sec.  858.    Recent  examination  of  the  doctrine  of  exemplary  damages. 
Sec.  856.    Confiict  growing  out  of  the  diverse  rules. 
Sec.  857.    Damages  for  an  injury  resulting  in  death. 
Sbc.  858.    Elements  of  damages  in  case  of  death ;  what  it  is  competent  to 

show. 

Sec.  815.     0«neral  piinolplM  relatliig  to  the  liability  of^  for  torts.  — 

When  it  is  conBidered  that  a  corporation  is  a  mere  ideal  and 
immaterial  person,  it  may  appear  unreasonable  that  it  can  be 
guilty  of  a  wrong  or  tort ;  but  when  we  reflect  that  it  must  always 
execute  its  will  through  agents,  and  that  the  principal  is  always 
responsible  for  the  torts  of  agents,  committed  in  the  performance 
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of  the  datieB  conferred  upon  them,  it  will  be  seen  that,  after  all,  a 
corporation  should  be  liable  for  torts  done  and  committed  by 
agents  while  acting  within  the  general  scope  of  their  authority.* 

In  an  English  case.  Lord  Cottbnham  said :  "  Strictly  speaking, 
a  corporation  cannot  itself  be  guilty  of  fraud.  But  when  a  corpo- 
ration is  formed  for  the  purpose  of  carrying  on  a  trading  or  other 
speculation  for  profit,  such  as  forming  a  railway,  these  objects  can 
only  be  accomplished  through  the  agency  of  individuals;  and 
there  can  be  no  doubt  that  if  the  agents  employed  conduct  them- 
selves fraudulently,  so  that  if  they  had  been  acting  for  private 
employers,  the  persons  for  whom  they  were  acting  would  have 
been  affected  by  their  fraud,  the  same  principles  must  prevail 
where  the  principal  under  whom  the  agent  acts  is  a  corporation."' 

Sec.  316.  The  common  law  in  relation  to  the  liability  of  the 
principal  for  the  tortious  acts  of  the  servant,  generally,  is  equally  ap- 
plicable to  the  relation  between  a  corporation  and  its  servants  and 
agents.  In  relation  to  this  liability,  it  may  be  affirmed  that  the  mas- 
ter or  principal,  as  the  case  may  be,  is  liable  for  any  negligence, 
misfeasance,  or  omission  of  duty  of  the  servant  or  agent,  which  oc- 
curs in  the  discharge  of  the  duty,  or  that  comes  within  the  scope  of 
the  authority  conferred  upon  him.*   "  And  this  liability,"  observes 

*  Phil.  &  Read.  R.  Co.  «.  Derby,  14  senffere.    All  that  is  required  to  create 

How.   468  ;  Noyes  v.  Rat.  Sl  Barl.  R.  the  liability  is  the  fact  of  their  assum- 

Co.,  27  Vt.  110;   Alabama  &  Ten.  R.  ing  each  offices.    So,  too,  for  the  most 

Co.  «.  Kidd,  29  Ala.  221 ;  Yarborough  part,  in  regard  to  injuries  to  strangers 

«.  The  Bank  of  England,  16  Bast,  6 ;  and  mere  torts,  it  is  not  expected  that 

Queen  V.  Birmingham  &  GloucR.  Co.,  proof  will  be  given  of  any  express 

8  Ad.  it  El.  (N.  S.)  223 ;   Bloodguod  «.  authority  to  the  servant  or  employee 

M.  ^  H.  R.  Co.,  18  Wend.  9 ;  Datter  v.  to  do  the  particular  act.*'     1  Redf .  on 

Troy  T.  «&  R.  Co.,  2  Hill,  629 ;  Hale  v.  Rail.  618.    See,  also,  Lowell  v.  Boston 

Union  Mat.   Fire  Ins.  Co.,  82  N.  H.  &  Low.  R.  Co.,  23  Pick.  24. 

1^95.  *  Ranger  v.  Great  Western  R.  Co.,  5 

Mr.  Redfield  observes : "  As  railways  H.  L.  '32.    See,  also,  Royal  British  Bk., 

are,  like  other  corporations,  mere  enti-  ex   parte    Nicol,   28  L.  J.   Ch.  257 ; 

ties  of  the  law,  inappreciable  to  the  Green  v,  London  General  Omnibus  Co., 

senses,  we  do  not  see  why  this  mere  7  C.  B.  (N.  S.)  290  ;  29  L.  J.  C.  P.  18  ; 

abstraction  should  not  be  regarded  as  Green's  Brice^s  Ultra  Vires,  240. 

always  existing  and  present  m  the  dia-  A  corporation  is  liable  for  even  the 

charge  of  its  functions.     It  is,  indeed,  willful  acts  of  the  servants,  if  done  in 

a  mere  fiction,  whether  we  regard  the  relation  to  their  legitimate  duties.     1 

company  as  present  or  absent.    And  it  Redf.  on  Rail.  508 ;  Whiteman  v.  Wil- 

seems  more  just  and  reasonable  that  mington  <&  Susq.  R.  Co.,  2  Harr.  514; 

this  fiction  should  not  be  resorted  to,  Edwards  v.  Union  Bk.,  1  Fla.  136. 

to  excuse  just  responsibility.    It  is  cer-  *  Story  on  Agency,  §  808  ;  Paley  on 

tain  we  never  require  proof  of  any  or-  Agency,  by  Lloyd,  896 ;  Chitty  on  Com. 

ganic  action  of  the  corporation  to  consti-  and  Man.  214 ;  Story  on  Bailm.,  ^  400. 
tute  railway  carriers  of  freight  and  pas- 
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Mr.  Story,  "  is  not  limited  to  principals  who  are  mere  private 
persons,  but  extends  also  to  private  corporations,  for  the  misfeas- 
ances, negligences  and  omission  of  datj  of  th^ir  agents,  in  the 
course  of  their  employment,  whenever. they  are  duly  appointed." ' 
Upon  the  same  principle  that  private  persons  are  liable  for  the 
wrongful  acts  of  their  servants  and  agents,  so  are  private  corpora- 
tions, and  for  the  same  reasons,  liable  under  the  same  circum- 
stances as  private  persons.* 

Seo.  317.  Oorporatioiui,  when  liable  for  torU.  —  The  liability  of 
corporations  for  the  .tortious  acts  of  its  agents  and  servants  is  the 
same  in  all  cases  as  though  they  were  natural  persons ;  and  they 
are  liable  in  the  same  manner  and  to  the  same  extent.*  Neither 
is  the  liability  in  such  cases  affected  by  the  fact  that  the  acts  done 
are  not  within  the  legitimate  powers  of  the  corporation,  if  the  acts 
are  such  as  come  within  the  scope  of  the  powers  attempted  to  be 
conferred  upon  the  agents.*  The  doctrine  of  ultra  vires,  it  is  claimed, 
has  no  application  in  such  cases,  for  in  executing  such  acts  the 
corporation  is  liable  for  the  direct  or  consequential  injuries  which 
others  may  sustain  for  every  grade  and  description  of  willful, 
malicious,  or  negligent  tort  or  wrong  which  it  commits,  however 
foreign  to  its  nature  or  beyond  its  legitimate  powers  the  wrong- 
ful transaction  or  act  may  be.* 

'  Id.    See,  also,  Yarborouffh  v.  Bank  for  tlie  consequences  of  acts  of  its 

of  England,  16  East,  6;   Smith  v.  Bir-  officers,  done  within  the  scope  of  their 

mingham  Gas  Co.,  1   Ad.  &  El.  520  ;  general  powers,  is  not  affected  by  the 

Salem  Bank  v.   Gloucester  Bank,  17  fact  that  the  act  which  the  officer  has 

Mass.   1 ;    Foster  «.  Essex  Bank,  id.  assumed  to  do  is  one  which  the  cor- 

479;  Fowler.  Common  Council,  etc.,  poration  itself  could  not  rightfully  do. 

8  Pet.  898.  A  corporation  may  do  wrong,  through 

*  Stevens  «.  Boston,  etc.,  R.  Co.,  1  its  agents,  as  well  as  a  private  indi- 
Gray,  277  ;  Blackstock  v.  N.  Y.,  etc.,  R.  vidual ." 

Co.,    1   Bosw.  77  ;   Albert  v.  Savings  •  New  York,  etc.,  R.  Co.  v.  Schuyler, 

Bank,  1   Md.  Ch.  407;    Thatcher  «.  34  N.  Y. 80;  Philadelphia,  etc.,  R,  Co.  o. 

Bank,  5  Sandf .  121 ;  Thompson  v.  Bell,  Quigley,  21  How.  209 ;  Life  Ins.  Co.  v, 

10  Exch.-lO;  26  Eng.  L.  &  Eq.  536  ;  Bar-  Mechanics*  Fire  Ins.  Co.,  7  Wend.  81; 

fate  V.  Shortridge.  5  H.  L.  C.  297  ;  81  Bissell  v.  Michigan,  etc.,  R.  Co.,  22  N. 

Ing.  L.  &  Eq.  44.  Y.  258  ;  Frankfort  Bank  v.  Johnson,  24 

*  Id.    See,  also.  Merchants'  Bank  «.  Me.  490 ;  Thayer  v.  Boston,  19  Pick 
State  Bank,  10  Wall.  604.    See  as  to  511 ;  Goodspeed  v.  East  Haddam  Bank, 
their  liability  for  libel,  Whitfield  «.  22  Conn.  630. 

South  Eastern  R.  Co.,  1  E.  B.  &  E.  115;  A  corporation  mav  become  responsi- 

S.  C,  4  Jur.  (N.  S.)  688.  ble    for    the    publication  of  a    libel. 

*  Booth  t).  Farmers  &  Mechanics'  Whitfield  v.  South  Eastern  R.  Co., 
Bank,  50  N.  Y.  896.  where  the  court  1  E.  B.  &  E.  115  ;  1  Redf.  on  Rail.  514. 
say :  '*  The  liability  of  the  corporation 
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Sec.  318.  The  general  doctrine  applicable  to  private  corpora- 
tions as  well  as  to  natural  persons  is  thus  stated  by  Mr.  Story : 
^^  It  is  a  general  doctrine  of  law,  that  although  the  principal  is 
not  ordinarily  liable  (for  he  sometimes  is)  in  a  criminal  suit,  *  for 
the  acts  or  misdeeds  of  his  agent,  unless,  indeed,  he  has  authorized 
or  co-operated  in  those  acts  or  misdeeds ;  yet,  he  is  held  liable  to 
third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
representations,  torts,  negligences  and  other  malfeasances  or  mis- 
feasances and  omissions  of  duty  of  his  agent,  in  the  course  of  his 
employment,  although  the  principal  did  not  authorize,  or  justify, 
or  participate  in,  or,  indeed,  know  of  such  misconduct,  or  even  if 
he  forbade  the  acts,  or  disapproved  of  them."  In  all  such  cases 
the  rule  applies,  respondeat  superior  j  for  in  no  other  way  could 
there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through  the 
instrumentality  of  agents." 

In  every  such  case  the  principal  holds  out  his  agent  as  compe- 
tent and  fit  to  be  trusted,  and  thereby,  in  eflfect,  he  warrants 
his  fidelity  and  good  conduct  in  all  matters  within  the  scope  of 
the  agency."  * 

1  Citing  Attorney-General  v,  bidden,  <&  CreB.  546 ;  Randleson  v.  Murray,  8 

1  Tyrwh.  41;  Rex  f>,  Gutch,  1  Mood.  Ad.  &  EU.  109;  Milligan  «.  Wedge.  12 

&  Malk.  437 ;   Paley  on  Agency,  by  id.     737 ;     Quarman    v.     Burnett,    tf 

Lloyd,  294-298 ;  id.  805,  306 ;  3  Chitty  M.  &  W.  499  ;  Rapson  «.  Cubitt,  9  id. 

on  Com.  and  Man.  209,  210 ;  Smith  on  710  ;  Winterbottom  «.  Wright,  10  id. 

Merc  Law,  B.  1,  ch.  5,  §  3,  p.  130  (3d  ed.  109. 

1843.)  ^  Story  on  Agency,  §  452,  citing  Lane 

«  ating  Chitty  on  Com.  and  Man.  v.  Cotton,  12  Mod.  R.  490;  Paley  on 
208-210  ;  Paley  on  Agency,  by  Lloyd,  Ag.,  by  Lloyd,  294, 301-307 ;  4  Bac.  Abr., 
294-296, 301-307 ;  Smith  on  Merc.  Law,  tit.  Master  and  Servant,  E. ;  Story  on 
70,  71  (2d  ed.);  id.,  B.  1,  ch.  5,  §  3.  pp.  Ag.,  g§  11-13.  315,  316,  319  ;  Hern  «. 
127-130,  (3d  ed.,1843);  Story  on  Ag.,  Nichols,  1  Salk.  289. 
§§  130.  217,  308-310;  Doe  9.  Martin,  4  Mr.  Justice  Blackstonb,  in  his  Corn- 
Term  R.  66,  per  Lord  Kenton  ;  Bush  mentaries,  gives  a  different  reason,  and 
v.  Stein  man,  1  Bos.  &  P  nil.  404  ;  At-  says:  **  We  may  observe  that  in  all 
torney-Oeoeral  t.  Siddon,l  Tyrwh.  412;  the  cases  here  pat  the  master  may  be 
Story  on  Ag.,  ^§311,  315-319;  Milli-  frequenily  a  loser  by  the  trust  reposed 
gan  «.  Wedge,  12  Ad.  &  £11.  737,  742;  in  his  servant,  but  never  can  beagain- 
Quarm&n  «.  Burnett,  6  Mees.  &  Wels.  er;  he  may  frequently  be  answerable 
499;  Locke  «.  Steams,  1  Mete.  560;  for  his  servant's  misbehavior,  but 
Penn.  Steam  Nay.  Co.  v,  Hungerford,  never  can  shelter  himself  from  punish- 
6  G.  &  J.  291.  ment,    by   laying  the   blame    on  his 

'  Citing  Story  on  Ag.,  §  308  ;  1   Bl.  agent.    The  reason  of  this  is  still  uni- 

Com.  431«  432  ;  Abbott  on  Shipp.,  part  fonn  and  the  same  —  that  the  wrong 

2,  ch.  2,  ^  11  ;  EUia  «.  Turner,  8  Term  done  by  the  servant  is  lool^ed  upon  in 

R.  533  ;  Bush  v.  Steinman,  1  Bos.  &  law  as  the  wrong  of  the  master  him- 

Pull.  404 ;  Laugher  v.  Pointer,  5  Barn,  self;  and  it  is  a  standing  maxim,  that 
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Seo    319.     They  may  do  wrongfiil  acts  or  direct  them  to  be  dooob — 

• 

It  is  BometimeB  said  that  a  corporation,  being  an  invisible  and 
artificial  person,  can  execute  directly  no  act,  but  for  this  purpose 
must  employ  agents.  But,  as  we  have  seen,  the  directors  at  a 
lawful  meeting  may  direct  acts  to  be  done,  and  they  may  be  sup- 
posed to  very  closely  represent,  if  they  do  not  practically  consti- 
tute, the  corporate  body  itself.  And  if  at  such  a  meeting  they 
should  direct  a  wrongful  and  tortious  act  to  be  done,  this  would 
undoubtedly  be  considered  the  act  of  the  corpoi'ate  person,  and 
would  make  the  corporation  liable,  on  the  general  principle  that 
a  party  who  directs  an  agent  or  any  other  person  to  commit  a  tre&- 
pass  or  do  any  other  wrongful  act,  is  responsible  to  the  party  who 
suffers  damage  thereby,  the  same  as  though  the  act  wei*e  done  by 
the  party  himself.* 

Seo.  320.     Fraudi  of   oorporatioiia  or  their   agenta. — A  common 

cause  of  liability  of  corporations  is  the  frauds  of  their  agents. 
These  consist,  like  those  of  natural  individuals,  of  actual  and 
constructive  frauds.  Fraud  in  law  has  been  defined  as  any  trick 
or  artifice  employed  by  one  person  to  induce  another  to  fall  into 
an  error,  or  to  detain  him  in  it,  so  that  he  makes  an  agreement 
contrary  to  his  interest.  It  may  consist  in  misrepresentation  or 
concealment  of  a  material  fact.* 

Corporations  are,  like  individuals,  liable  for  frauds  committed 
by  their  agents.  An  illustration  of  liability  on  the  part  of 
the  corporation,  by  approval  of  fraudulent  acts  of  agents,  is  found 
in  the  answer  of  Lord  Chancellor  Westbuey  to  the  question: 
"  Under  what  circumstances  can  fraud  be  imputed  to  the  corpo- 
ration itself?"     He  says:     "That  if  reports  are  made  to  the 

no  man  shall  be  allowed  to  make  any  bib  a  fact  which  is  the  reverse  of  the 

advantage  of  his  own  wrong."    1   Bi.  truth  in  many  cases ;  for  the  master  is 

Com.  482.  liable  for  the  wrong  and  negligence  of 

Mr.  Story  comments  as  follows  on  his  servant,  just  as  much,  when  it  has 

the  above  quotation  from  Blackstone's  been  done  contrary  to  his  orders  and 

Commentaries:    '*  It  seems  to  me  that  against  his  intent,  as  he  is,  when  he 

the  reason  here  given  is  artificial  and  has  co-operated    in,    or    known    the 

unsatisfactory,  and  assumes  as  its  ba-  wrong.*'    Story  on  Ag.,  §  452,  note. 

'  Glasgow  V.   Drew,   2  Macq.  103  ;    183  ;  40  N.  Y.  454  ;  Beach  v,  Fulton,  7 
Kerr  on  Fraud  (Am.  ed.).  117;  Sharp    Cow.  485. 

V,  Mayor,  etc.,  40  Barb.  278  ;  8  Eeyes,        *  Bouv.  L.  Die;  Mansfield  v.  Watson, 

2  la.  111. 
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shareholders  of  a  company  by  their  directors,  and  these  reports 
are  afterward  industriously  circulated,  misrepresentations  con- 
tained in  those  reports  must  undoubtedly  be  taken,  after  their 
adoption,  to  be  the  representations  and  statements  made  with  the 
authority  of  the  company,  and  therefore  binding  upon  the  com- 
pany." ' 

And  in  an  English  case  it  has  been  held  that  the  acts  of 
the  directors  were  liie  acts  of  the  corporation.  Lord  St.  Leon- 
ABD6  observed :  "  K  representations  are  made  by  a  company 
fraudulently,  for  the  purpose  of  enhancing  their  stock,  and 
they  induce  a  third  person  to  purchase  stock,  these  representa- 
tions so  made  by  them  for  that  purpose  do  bind  the  company. 
I  consider  representations  by  the  directors  of  a  company  as  repre- 
sentations by  the  company,  and  although  they  may  be  representa- 
tions made  to  the  company,  it  is  their  own  representation."  ' 

iI)ewBnin8wick,etc.,R-Co.«.  Cony-  Fourthly.  The  plaintiff  must  hare 

beare,  9  H.  L.  725,  Greenes  Brice's  Ultra  suatained  damage. 

Vires,  244.  "These   requisites  should  be  care- 

*  National    Exch.    Co.    v.  Drew,   2  fully  kept  in  mind  when  examinins^  a 

Macq.  108.     See,   also.   Be  National  case  of  fraud  at  common  law  whether 

Patent  Steam    Fuel    Co.,    £kc    parte  it  concerns  a  corporation  or  a  private 

Worth.  4  Drew.  529  ;  28  L.  J.  Ch.  590 ;  individual.      But    chancery    proceeds 

NicoVs  Case,  28  L.  J.  Ch.  257 ;  Kerr  on  upon    somewhat    different   considera- 

Praud  (Am.  ed.),  117.  tion8,often  holdinfi^  that  to  be  construct- 

Mr.  Brice  observes :    "  Frauds  form  ive    fraud,   which    would    afford   no 

the  most  important  class  of  torts  in  ground  for  an  action  at  law,  and  very 

connection  with  the  liability  of  cor-  frequently  granting  to  a  suitor  some  re- 

porations,  and  they  have  given  rise  to  dress  when  he  would  be  utterly  reme- 

many  complicated  and  difficult  ques-  diless   at    law,    as    by  ordering   the 

tions.     The  requisites  to  support,  at  wrong-doer  to  recoup    the    plaintiff, 

common  law,  an  action  for  fraud  are  as  far  as  he    (the    wrong-doer)    has 

well  known  —  first,  defendant,  i.  e.^  the  benefited  by  the  wrong.     In  consider- 

party  guilty  of  the  fraud,  which  is  ing  the  question  of  fraud,  it  will  be 

oftenest  a  misrepresentation,  and  must  convenient  to   take  first,  frauds    and 

be  as  to  a  matter  of  fact,  must   have  misrepresentations  which  can  be  im- 

committed  the  fraud  knowingly,  reck-  puted  to  corporations,    directly   and 

lesely,  or  with  negligence.    (Taylor  v.  immediately,     and     secondly,     those 

Ashton,  11   M.  &  W.  415.)  which  can  be  imputed  to  them  only  in- 

Secondly.    He  must  have  intended  directly  and  by  implication 

some  other  to  act  upon  it.     (Thorn  v.  '*  Corporations  are  liable,  like  other 

Bigland,  8  Ex.  725.)  individuals,  for  frauds  committed  di- 

Thirdly.  The  plaintiffs  must  have  rectly  by  themselves  or  by  their  direc- 

relied  upon  the  fraud,  dolus  dans  lo-  tion. 

cum  contractu!  (Attwood  v.   Small,  6  "  Not  a  shadow  of  doubt  now  exists 

CI.  &  F.  282),  though  it  is  sufficient  if  either  at  law  or  in  chancery  as  to  a 

there  was  a  fraudulent  representation  corporation's  liability,  where  the  cir- 

as  to  any  part  of  that  which  induced  cumstances  are  such  that  the  fraud 

him  to  enter  into  the  contract.    (Ken-  can  be  imputed   to    the  corporation 

nedy  9.  Panama  Royal  Mail  Company,  itself.    When  will  this  be  the  case  ? 

L.  R.,  2  Q.  B.  580.)  The  answer  given  by  Lord  ChanceUor 

45 
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Sec.  321.    We  have  affirmed  that  the  corporation,  either  by  its 
direct  action  or  through  its  agents,  may  be  liable  for  wrongs  done, 

Wbstbubt(9H.  L.  725)  is:    'That  if  mon  law,  may  be  mentioned  Denton 

reports  are  made  to  the  shareholders  «.  Great  Northern  Railway  Company, 

of  a  company  by  their  directors,  and  5  E.    &  B.  860.    This  was  an   action 

the  reports  are  adopted  by  the  share-  against  the  defendant  for  fraud  alently 

holders  at  one  of  the  appointed  meet-  publishinf  in  their  time-tables  a  train 

ings  of  the  company,  and  these  reports  which  had  ceased  to  run,  whereby  the 

are  afterward  industriously  circulated,  plaintiff,    who  had,    relying    on    the 

misrepresentation  contained  in  those  tables,  left  London  for  Peterborough, 

reports  must,  undoubtedly,  be  taken  with  the  intention  of  going  on  thence 

after  their  adoption,  to  be  representa-  to  Hull,  by  the  train,  which,  on  ar- 

tions  and  statements  made  with  the  riving  at  Peterborough,  he  learned  had 

authority  of  the  company,  and,  there-  been  discontinued,  was  put  to  expense, 

fore,  binding  on  the  company.'     Simi-  and  it  was  unanimously  held  by  the 

larly  in  Nanonal  Exchange  Company  Queen's   Bench  that    the  defendants 

of  Glasgow  V.  Drew  (2  Macq.    103),  were  liable  for  the  expenses  so  in. 

Lord  St.  Leonards  said      '  I  have  curred. 

certainly  come  to  this  conclusion,  that  *'  These  are  such  frauds  as  are  com* 
if  representations  are  made  by  a  com-  mitted  by  the  agents  of  the  corpora- 
pany  fraudulently,  for  the  purpose  of  tion  in  the  management  and  further- 
enhancing  the  value  of  their  stock,  ance  of  its  business.  For  these  frauds 
and  they  induce  a  third  person  to  pur-  it  is  now  fully  established  at  common 
chase  stock,  these  representations,  so  law,  that  the  corporation  is  liable,  pro- 
made  by  them  for  that  purpose,  do  vided  the  agents  guilty  of  the  frauds 
bind  the  company.'  kept  within  the  limits  of  their  author- 

"  I  consider  representations  by  the  ity.  In  Barwick  v.  English  Joint  Stock 
directors  of  a  company  as  representa-  Bank  (L.  B.,  2  Ex.  239),  the  court  of 
tions  by  the  company,  and  although  exchequer  chamber,  on  a  bill  of  ex- 
they  may  be  representations  made  to  ceptions,  held  the  defendants  responsi- 
the  company,  it  is  their  own  represen-  ble  for  the  fraud  of  their  manager, 
tation.  This  was  explained  or  rather  No  objection  was  taken  —  in  fact  the 
restated  in  a  subsequent  case  (National  point  was  not  even  raised  by  either 
Patent  Steam  Fuel  Company,  Ex  paHe  the  counsel  or  the  bench  —  to  the  ac- 
Worth,  4  Drew,  529),  by  Kikdbrslbt,  tion  itself,  as  being  against  a  corpora- 
V.  C,  thus  :  '  It  was  laid  down  in  tion.  It  was  assumed  throughout  that 
the  National  Exchange  Company  t}.  a  corporation,  like  any  other  principal. 
Drew  (I  do  not  say  that  the  point  was  is  liable  for  tne  acts  of  its  agents.  So, 
actually  decided,  but  the  opinion  of  in  Kennedy  o.  Panama,  etc..  Mail  Corn- 
some  of  the  most  eminent  judges  of  pany  (L.  R.,  2  Q.  B.  580),  which  was  an 
the  present  day  was  expressed),  that  action  brought  on  the  ground  of  mls- 
where  there  is  a  body  like  this,  con-  representation  in  a  prospectus,  issued 
sisting  of  a  great  number  of  share-  by  the  directors,  to  recover  calls  paid 
holders,  and  the  directors  make  a  re-  by  plaintiff,  the  same  liability  was 
port  to  the  body  at  large,  in  perform-  assumed  as  beyond  all  argument.  In- 
ance  of  their  duty,  then,  if  such  report  deed,  the  judgment  of  the  court  notices 
contain  a  representation  of  the  affairs  it  only  incidentally.  These  would  not 
of  the  company  which  is  false,  and  if  be  legitimate  consequences  if  there 
that  is  made  to  a  public  and  general  had  been  fraud  in  those  acting  for  the 
meeting  of  the  shareholders  of  the  company.  Doubtless,  in  such  a  case, 
company,  and  is  adopted  by  the  com-  the  company  must  bear  all  the  oonse- 
pany  as  the  report  of  the  directors  to  quences  of  the  fraud  of  those  they 
that  general  meeting,  although  there  employ.'* 

be  no  order  to  publish  it,  either  by  the  But  the  authorities   and    dicta  in 

directors  or  the  body  at  large,  yet,  chancery  are  very  conflicting,  if  not 

from  the  very  nature  of  the  case,  it  absolutely  irreconcilable.     On  the  one 

must  be  regarded  as  the  representa-  side  it  is  urged  that  the  agents  of  a 

tion  of  the  company.'  corporation  are  its  agents  for  carrying 

*'  As  illustratinggthe^liability  at  com-    on  its  operations  honestly  and  leg^y. 
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even  where  the  acts  constituting  the  wrong  are  ultra  vires,  the 
corporate  authority. 

and  ceaae  to  be  bo  when  they  act  cannot  exonerate  himself  from  liabil- 
fraadulently  and  iUegally.  On  the  ity  by  reason  of  such  false  representa- 
other  side  it  is  urged, wi th  eq  oal  j  ustice,  tion.  If  he  has  any  remedy,  it  is  against 
that  no  distinction  can  be  drawn  be-  the  individual  shareholder  who  has 
tween  a  principal,  who  is  merely  a  deceived  him.  With  respect  to  mis- 
legal  entity,  and  an  ordinary  human  representation  by  the  company  itself, 
being,  and  that  as  a  corporation  must  or  its  agents,  the  case  would  be  differ- 
^ci  by  agents,  so,  like  other  principals,  ent ;  but  there  has  always  appeared  to 
it  ought,  in  common  fairness,  to  be  me  to  be  great  difficulty  in  establish- 
responsible  for  the  frauds  as  well  as  ing  such  a  case.  The  company  is 
the  other  acts  of  these.  represented  by  its  directors,  who,  for 

In  support  of  the  former  view,  we  certain  purposes,  are  its  agents ;  but 

have  the  following  :  the  difficulty  is  in  saying  that  they  are 

North  of  England  Joint-stock  Bank-  its  agents  for  the  purpose  of  making 

ing  Co.,  ex  parte  Bernard  (5  D.  G.  &  Sm.  false  representations." 

283 ;  Dodgson  Case,  385),  per  Parkbr,  In  Be  Royal   British  Bank,  Mizer^s 

V.  C. :  "  As  to  the  'argument  that  Mr.  Case  (4  D.  G.  &  J.  575, 586),  Lord  Camp- 

Bernard   was  induced  to  take  these  bell,  L.  C:  *'  Clearlv  there  was  fraud 

shares    by   incorrect    representations,  and  gross  fraud  on  tne  part  of  the  di- 

that  point  was  taken  in  Dodgson's  case,  rectors,  aud  I  have  no  doubt  that  he 

and  Knight  Bruce,  V.  C,  said  that  (i.  0.,  the  appellant)  was  induced  by 

"  whatever  fraud  there  might  be,  if  fraud  to  take  his  shares.      I   think, 

fraud  there  was,  it  was  charged  against  however,  that  it  was  a  fraud  on  the 

the  directors,  who  could  not  be  the  part  of  the  directors,  which  cannot  be 

agents  of  the  body  of  shareholders  to  imputed  to  the  company." 

commit  a  fraud.    For  the  same  reason  The  above  cases,  however,  cannot  be 

the  motion  must  be  refused."  considered  binding  at  the  present  time, 

Be  Athenasum  Life  Assurance  Co.,  at  least,  not  to  the  full  extent  of  the 

ex  parte  Sheffield  (28  L.  J.  Ch.  825),  language  employed.   It  would,  indeed, 

per  Paiob,  Wood,  V.  C,  **  With  re-  have  been  strange  if  that  could  have 

gard  to  any  fraud   in    misrepresent-  continued  to  be   deemed  fraud  in  a 

ing  what  tlie  deed  itself  was,  I  ap-  court  of  law,  which  chancery  refused 

prehend    nothing    can    be    made    of  to  recognize  as  such,  and  if  a  party 

that;    of  course    the    representation  injured  by  the  misrepresentations  of 

made  by  the  secretary  could  have  no  the    agents    of    a    company    would 

effect  at  all  if  the  deed  were  different  have  been  compelled  to  apply  to  law 

from  what  it  was  represented  to  be ;  for  the  relief  and  redress  which  equity 

for,  though  companies  have  been  held  denied  him  then.    Three  recent  decis- 

to  be  bound,  in  some  cases,  by  the  act  ions  of  the  supreme  court  of  appeal 

of  all  the  directors  acting  in  the  due  have  partially  removed  this  anomaly, 

execution  of  their  powers,  it  has  never  and  have  at  length  determined  that  a 

yet  been  held  that  an  officer  of  a  com-  corporation  cannot,  in  chancery,  any 

pany  misrepresenting  the  effect  of  a  more  than  at  common  law,  shield  itself 

deed,  it  being  no  part  of  his  functions  from  liability  for  the  frauds  of  those 

to  explain  or  expound  that  deed,  could  it  employs,  by  the  absurd  fiction  that 

release  a  shareholder."  not  possessing  real  existence,  mental 

Duranty's  Case  (26  Beav.  268,  274),  or  bodily,  the  mental  element  inten- 

per  RoMiLLY,  M.  R.,    "  The  directors  tion,  requisite  to  constitute   fraud,  is 

are  not  the  agents  of  the  company  to  wanting, 

commit  a  fraud."  In  the  first  of  these  decisions,  New 

Be  Hull  and  London  Life  Assurance  Brunswick  Railway  Land  Co.  v.  Cony- 
Co.,  ^ajpart«  Gibson  (2  De  G.  &  J.  275,  beare  (9  H.  L.  725;  L.  J.  Ch.  307), 
283),  where  Lord  Chelmsford,  L.  C,  Lord  Cranworth  said :  "  If  the  di- 
expressed.  himself  thus  :  *'  There  is  no  rectors,  or  the  secretary  acting  for 
doubt  that  if  a  person  has  been  drawn  them,  had  fraudulently  represented 
in  by  the  misrepresentation  of  an  in-  something  to  him  (i.  6.,  the  plaintiff) 
dividual  member  of  the  company,  he  which  was  untrue,  he  then  adhered  to 
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In  Sharp  v.  Mayor ^  etc.,^  the  court  say :  "  The  suggestion 
that  a  corporation  cannot  be  liable  for  a  jfraud  committed  may  be 
correct  as  to  fraud  not  in  any  way  connected  with,  or  committed 
in  the  course  of,  and  tending  to  carry  out  some  power  or  act  which 
it  is  authorized  to  perform.  *  *  *  The  principal  is  liable  for 
the  false  representations  of  the  agent,  made  in  and  about  the  mat- 
ter for  which  he  was  appointed  agent,  not  on  the  ground  of  ex- 
press authority  given  to  the  agent  to  make  the  statement,  but  on 
the  ground  that  as  to  the  particular  matter  for  which  the  agent  is 
appointed,  he  stands  in  the  place  of  the  principal,  and  whatever 
he  does  or  says  in  and  about  the  matter  for  which  the  agent  is 
appointed  is  the  act  and  declaration  of  the  principal,  for  which 
the  principal  is  just  as  liable  as  if  he  had  personally  done  or  made 
the  declaration.  The  power  of  the  agent  to  render  the  principal 
liable  for  representations,  flows  from  his  mere  appointment  to  do 
the  act  or  transact  the  business,  in  and  about  which  the  represen- 
tations are  made.     *    *    * 

Where  a  corporation  has  power  to  do  some  act,  and  as  incident 
to  that  act,  to  render  itself  liable  for  representations  made  in  and 
about  the  doing  of  that  act,  it  can  appoint  an  agent  to  do  that  act, 
and  from  the  mere  fact  of  such  appointment  the  same  powers  will 
flow  to  the  agent  as  if  he  had  been  appointed  by  an  individual, 
provided  only,  that  the  powers  so  flowing  could  have  been  exer- 
cised by  the  corporation  itself."  And  in  general  principles,  a 
person  who,  by  false  and  fraudulent  representations  and  induce- 
ments held  out  to  him  by  a  corporation,  has  been  deceived  and 
misled  into  making  a  contract   whereby  he  suffers  loss,  may 

the  opinion  which  he  expressed  on  to  rescind  the  contract  on  the  ground  of 

former  cases,  that  the  company  would  fraud,  the  misrepresentations  are  im- 

have  been  bound  by  that  fraud."  putable  to  the  company,  and  the  pur- 

In  the  Western  Bank  of  Scotland  v.  chaser  cannot  be  held  to  his  contract^ 

Addle  (L.   R.,  1   S.  &  D.   145),  Lord  because  a  company  cannot  retain  any 

Chelmsford  laid  down,  that  "  Where  benefit    which    they    have     obtained 

a  person  has  been  drawn  into  a  con-  through  the  fraud  of  their  agents." 

tract  to  purchase  shares  belonging  to  In  Oakes  «.  Turquand  (L.  R.,  2  H. 

a  company  by   fraudulent    misrepre-  L.  825),  the  same  judge  quoted  this 

sentations  of  the  directors,  and  the  di-  last  extract,  and  adhered  to  it  as  being 

rectors,  in  the  name  of  the  company,  a  correct  exposition  of  the  liability  oi 

seek  to  enforce  that  contract,  or  the  a  corporation  for  the  fraud  of  itn  agents, 

person  who  has  been  deceived  insti-  Brice's  Ultra  Vires  (Eng.  ed.),  226  et 

tutes  a   suit    against    the    company,  9eq, 

»  40  Barb.  273 ;  3  Keyes,  133 ;  40  N.  Y.  464. 


Liability  of  Corporations  for  Torts.  357 

maintain  an  action  against  the  corporation  to  rescind  the  con- 
tract.* 

Sec.  322.  Frands  of  agents  for  which  the  corporation  is  liable.  —  It 
is  affirmed  as  a  general  principle,  that  corporations  are  liable  at 
common  law  for  all  damages  sustained  by  others  through  the 
frands  and  misrepresentations  of  their  agents,  which  are  perpetra- 
ted in  the  exercise  of  their  employment,  and  within  the  scope  of 
the  authority  conferred  upon  them.  K  the  agents  of  the  corpo- 
ratioD,  in  the  management  of  the  business  conferred  upon  it,  are 
guilty  of  frauds,  the  corporation  is  liable  for  damages  sustained 
by  parties  induced  to  deal  with  it  in  consequence  thereof.* 

*  Henderson  v.  Railroad  Co.,  17  Tex.  **  Moreover,  it  is  only  the  party  orig- 
560.  See,  also,  Kennedy  v.  Panama  inally  defrauded,  with  perhaps  ex- 
etc,  Mail  Co.,  L.  R.,  2  Q.  B.  580.  ceptions  arising  in  very  special  cases, 

*  Barwick  v.  English  Joint-stock  who  can  repudiate  the  contract.  For 
Bank,  L.  R.,  2  Ex.  259 ;  Swift  v.  Winter-  instance,  a  person  who  buys  shares 
botham,  P.  O.,  L.  K.,  8  Q.  B.  244 ;  Ken-  from  one  who  could  have  repudiated 
nedy  «.  Panama,  etc..  Mail  Co.,  L.  R.,  these  shares  as  having  been  issued  to 
2  Q.B.  580,  in  which  the  court  remarks :  him  under  circumstances  of  fraud, 
*'  These  would  not  be  legitimate  con-  cannot,  on  the  around  of  the  original 
sequences  if  there  had  l^en  fraud  in  fraud,  nave  such  share  canceled.  (Du- 
those  acting  for  the  company.  Doubt-  ranty,  26  Beav.  268 ;  Grisewood  Case, 
less  in  such  a  case  the  company  must  4  De  G.  &  J.  544.)  At  common  law  an 
bear  all  the  consequences  of  the  fraud  action  of  deceit  may  be  brought  at 
of  those  they  employ."  any    time    against  a    corporation    as 

On  this  subject  Mr.  Brice  says:   *'  It  against  a  private  individua],  'till  the 

must  not  here  be  forgotten  that  in  de-  pTaintiifH  right  is  barred  by  the  statute 

termining  whether  a  company  can  hold  of  limitations,  but  it  is  different  when 

a  shareholder   to    the    contract  into  a  shareholder  seeks  the  relief  of  the 

which  by  their  own  fraud  they  have  in-  court  of  chancery.   A  contract  induced 

duced  him  to  enter,  other  equities  have  by  fraud  is  voidable,  not  void,  and  the 

to  be  considered,  and  a  totally  different  injured  party  will  be  deemed  to  have 

result  will  be  arrived  at  than  when  we  acquiesced  unless  he  displayed  ordi- 

are  examining  whether  that  person  nary  precautions  and  care  at  the  making 

will  be  liable  to  third  parties,  the  credi-  of  the  contract,  and  has  been  prompt 

tors  of  the  company,  for  its  debts.    Be-  in  appealing  to  the  court  on  discover- 

tweeu  the  company  and  the    person  ing  the  fraud.    (Deposit  and  General 

whom  they  have  duped  the  subject  is  Life  Assurance  Company  «.  Ayscough, 

clear,  if  we  put  the  question  on  the  6  E.  &  B.  761 ;  Clarke  v.  Dickson,  27 

simple  ground  that  no  one  can  be  al-  L.  J.,  Q.  B. ,  223  ;  Scholey  v.  Central 

lowed  to  retain  that  which  he  has  ac-  R.  Co.,  L.  R.,  9  Eq.  266  ;  Heymann  v. 

quired  by  fraud,  but  as  regards  third  European  C.  R.  Co.,  L.  R.,  7  Eq.  154;  28 

Earties,  such  person  is  a  de  facto  share-  L.  J.,  Ch.  257 ;  In  re  Reese  River  S.  M. 

older  as  long  as  he  has  not,  from  what-  Co.;  Smith  v.  Ree8e,L.R.,2  Eq.264;  Cen- 

ever  cause,  taken  measures  to  denude  tral  R.  Co.  9.  Kisch,  L.  R.,  2  H.  L.  99.) 

himself  of  his  shares,  and  it  has  been  *'  We  may  thus  summarize  the  au- 

eonsequently  decided    that    as  such,  thorities: 

as  a  member  of  the  company,  he  is  "  I.  At  law : 

subject   to     the  company  liabilities.  "  However  the  fraud  be  committed, 

(Cakes    v.    Turquand,  L.  R.,  2  H.  L.  if  it  can  be  imputed  to  the  corporation, 

325 :  Peek  9.  Gumey,   L.  R.,  18   Eq.  whether  directly  or  indirectly,  an  ac- 

79 ;  Pawle's  Case,  L.  R.,  4  Ch.  497.)  tion  for  fraud  may  be  brought  against 
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Seo.  323.  If  the  constating  instniments  confer  upon  the  board 
of  directors  all  the  powers  of  management  and  control  of  the 
corporate  business,  which  would,  without  some  special  provision, 
vest  in  the  corporate  body,  such  board  practically  represents  the 
corporation,  and,  as  an  agent  of  the  corporation,  its  power  is 
limited  only  by  the  powers  conferred  upon  the  corporate  body. 
They  are  the  managing  officers  and  the  only  direct  medium  of 
communication  between  the  corporation  and  other  parties ;  and 
from  their  peculiar  relations  to  the  corporate  body  may,  for  all 
practical  purposes,  bo  treated  as  the  body  itself.*  Hence,  any 
fraud  or  material  misrepresentations  of  the  corporate  business  or 
the  condition  of  the  company,  by  them  or  by  their  authorized 
agents,  by  which  third  parties  relying  upon  them  sustain  damage, 
would  make  the  corporation  liable  for  the  loss  sustained  thereby, 
the  same  as  though  it  were  a  private  person.* 

And  a  bank  is  liable  for  the  fraud  or  mistakes  of  its  clerks, 
cashiers  or  other  officers,  consisting  of  errors  or  false  accounts  in 

the  corporation  for  the  damage  thereby  *  *  If  the  limitation  last  mentioned  be 

caused.  correct,  then  it  follows  that  in  fata  re 

"  II.  In  chancery  :  corporations  will  not  be  liable  at  law 

"  1.  If  the  fraud  be  imputable  to  the  for  indirect  fraud,  since  the  supreme 
corporation  directly,  that  is,  if  it  has  court  of  judicature  act  of  1873  ex- 
been  done  or  ratified  by  the  share-  pre»sly  provides  that  where  the  rules 
holders  in  general  meeting,  then  the  of  law  and  equity  conflict,  those  of 
corporation  is  liable  for  the  conse-  equity  are  to  prevail.  86  and  37  Vict.,, 
quences  resulting  therefrom.  c.  60,  §  26,  subd.  11.  cited  ante,  p.  165. 

"2.  If  it  be  imputable  only  indirectly,  "  This  reault  —  the  holding  corpora- 
then  the  corporation  can  neither  take  tions  not  liable  for  the  frauds  of  their 
advantage  of  the  fraud  nor  retain,  agents,  will  cause  a  considerable  qaal- 
against  the  wish  of  the  injured  party,  ihcation  of  the  law  as  at  present  ex- 
any  benefits  that  may  have  accrued  to  isting  of  principal  and  a^ent,  and  it 
it  (the  corporation)  from  such  fraud,  will  be  a  strange  exemplification  of 
But  the  person  aggrieved  may,  at  his  the  unexpected  effects  produced  by 
election,  confirm  or  repudiate  the  sweeping  legislative  enactments 
transaction.  passed  without  a  due  consideration  of 

"3.  It   seems  that  the  corporation  the  matters  affected  thereby." 

cannot,  by  any  proceedings  in  chan-  Brice's  Ultra  Vires  (Eng.  ed.),  288  et 

eery,  be   rendered  liable  for  damages  seq. 
resulting  from  fraud  imputable  to  it 
indirectly. 

*  Perkins  v.  New  York,  etc ,  R.  Co.,  was  liable  for  misrepresentations  of 

24  N.  Y.  213 ;  Lee  v.  Village  of  Sandy  the  agent  as  to  the  pecuniary  condition 

Hill,  40  id.  451.  of  a  railroad  company. 

'  Brokaw  v.  New  Jersey,  etc.,  R.  Co.,  Admissions  and   declarations  of  an 

8  Vroom,  831,  where  it  was  held  that  agent  of  a  corporation  have  the  same 

the  corporation  was    liable    for    the  effect,  and  are  useful  as  evidence  in 

frauds  of    the  agent  where  he  acted  the  same  way  against  the  corporation, 

within  the  apparent  scope  of  his  au-  as  though  made  by  natural  persons, 

thority.    McClellan «.  Scott,  9  Wis.81,  Henderson  v.   Railroad  Co.,   17  Tex. 

where  it  was  held  that  the  corporation  660. 
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the  books  of  the  corporation,  made  by  them,  or  for  refusing  to 
allow  a  person  entitled  thereto  to  subscribe  for  or  transfer  stock.* 

Sec.  324.  Partlonlar  aoto  of  frmnd  by  agenti.  —  Among  the  most 
common  acts  of  fraud  perpetrated  by  agents  are  those  which  con- 
sist of  misrepresentations  in  soliciting  subscriptions  to  the  stock 
of  the  company,  not  only  verbally  made,  but  by  means  of  circu- 
lars and  other  papers,  which  are  not  only  extravagant,  but  false. 
But  in  such  cases,  in  order  to  entitle  a  party  to  recover  damages 
sustained  thereby,  or  to  set  aside  the  contract,  it  must  be  made  to 
appear  that  the  party  seeking  to  take  advantage  of  such  fraud 
used  due  diligence  in  the  matter,  and  relied  upon  such  false  and 
fraudulent  misrepresentations  in  making  the  contract,  and  that 
the  misrepresentations  related  to  matters  materially  affecting  the 
value  and  success  of  the  enterprise  in  which  the  corporation  was 
engaged.  And  a  mere  conmiendation  of  the  company  or  of  its 
objects,  or  an  expression  of  opinion  as  to  its  success,  or  of  the 
dividends  it  would  earn,  would  not  be  sufficient,  either  to  base  an 
action  for  damages  or  to  set  aside  the  contract  on  the  ground  of 
fraud.'  And  if  the  subscriber  has,  for  a  long  time,  acquiesced  in 
his  contract  with  the  <}orporation,  or  if,  by  his  laches,  he  has 
induced  the  belief  that  his  subscription  is  genuine,  and  especially 
if  the  rights  of  creditors,  or  other  persons  acting  hona  jide^ 
are  involved  and  must  be  prejudiced  if  the  subscription  is  not  sus- 
tained, the  subscriber  will  not  be  relieved.'    And,  under  similar 

^  nnion  Bank  17.  McDonoagh,  5  La.  Die.  (O.)  302 ;  Oregon,  etc,  R.  Go.  9. 

63;  Ware  «.  Barataria  Canal  Co.,  15  Scoggin,  3  Greg.  101. 

id.  169 ;    Ang.    &    Am.   on    Corp.,    §  Bat  it  is  not  competent  as  evidence, 

311.  to   prove    declarations    made    by  the 

'  See,  on  these  propositions,  Hughes  agent  in  his  speeches  and  remarks  in 

t,  Antietam  Manuf.  Co.,  34  Md.  316 ;  obtaining  subscriptions,  as  to  the  loca- 

Vawter  v.  Ohio,   etc..  R.  Co.,  14  Ind.  tion  of  the  road,  the  subscription  being 

174;  Johnson  9.  Crawfordsville,  etc.,  R.  unconditional.      On  the  question    of 

Co.,  11  id.  280;  Brownlee  o.  Ohio,  etc.,  proper    evidence  in   such    cases,  see 

B.  Co.,  1«^  id.  68;  Carey  «  Cincinnati,  Buffalo,  etc.,  R.   Co.  9.  Dudley,  14  N. 

etc,  R.  Co.,  5  la.  357 ;  Waldo  «.  Chica-  Y.  336 ;  Thigpen  «.  Mississippi,  etc.,R. 

§0,  etc.,  R,  Co.,  14  Wis.  575;  Fogg  «.  Co.,  32  Miss.  347;  Vicksburgh,  etc,  R. 

Griffin,  2  Allen,  1 ;  Litchfield  Bank  «.  Co.  0.  McEean.  12  La.  Ann.  688;  Mis. 

Peck,  29  Conn.  384;  Kelsey  v.  North-  sissippi,  etc,  R.  Co.  o.  Cross,  20  Ark. 

em  Light  Oil  Co.,  54  Barb.  HI;  S.  C,  443;  Piscataqua  Ferry  Co.  «.  Jones,  39 

45  N.  Y.  505 ;  Rives  v.  Montgomery,  N.  H.  491 ;  Connecticut,  etc  R.,  Co.  v, 

etc,  R.  Co.,  30  Ala.  92;  Henderson  c.  BaUey,  24  Vt.  477;  Kennebec,  etc.,  R. 

Railroad  Co.,  17  Tex.  560;  Mississippi,  Co.  o.  Waters,  84  Me.  369. 

etc. R. Co. ©.Cross, 20 Ark.  443;  Wight  »  Blodgett  f>.  Morrill,  20  Vt.    509; 

«.  Shelby,  etc,  R.  Co.,  16  B.  Monr.  5;  Ogilvie  v.  Knox  Lis.  Co.,  22  How. 380; 

Nugent  v,  Cincinnati,  etc,  R.   Co.,  2  Uptonv.  Hansbiough^S  Biss.  417. 
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circumfitances,  a  subscriber  will  not  be  relieved  of  his  subscription 
on  the  ground  of  misrepresentations  made  by  the  agent,  that  he 
has  authority  to  and  will  release  the  subscription,  as  it  is  unrea- 
sonable for  the  subscriber  to  presume  that  the  agent  has  such 
authori^.* 

Sec.  325.  Dootxine,  where  the  oorx^^ratlon  is  the  oooaiion  of  a  lou 
by  the  fraudulent  act  of  a  servant.  —  The  familiar  maxim  in  equity, 
that  where  one  of  two  innocent  parties  must  suffer  a  loss  by 
the  acts  of  another  person,  he  should  bear  the  loss,  who  has 
enabled  such  person  to  occasion  it,  is  as  applicable  to  corporations 
as  to  natural  persons.  Thus,  in  the  application  of  this  maxim, 
corporations  have  been  held  responsible  for  the  fraudulent  acts  of 
their  officers  in  over-issuing  stock ;  and,  for  the  acts  of  cashiers 
and  tellers,  in  falsely  certifying  checks,  etc.,  as  such  agents  and 
officers  are,  by  the  corporation,  held  out  to  the  community  as  the 
proper  parties  to  perform  these  acts  and  to  furnish  information  in 
reference  to  such  matters.  * 

Where  a  paying  teller  of  a  bank,  on  which  a  check  was  drawn, 
certified  the  same  to  be  good,  although  his  authority  to  certify  in 
that  way  was  limited  to  cases  where  the  bank  had  funds  of  the 
drawer  in  hand  sufficient  to  cover  the  check,  it  was  held  that  a 
hona  fide  holder  for  value  of  such  check  could  enforce  payment 
of  the  same  against  the  bank,  although  the  drawer  did  not  have 
such  funds ;  and  that  this  liability  existed,  even  though  the  certifi- 
cate by  the  teller  was  in  violation  of  his  duty,  and  for  the  mere 
accommodation  of  the  drawer,  and  made  upon  his  promise  that  it 
should  never  be  presented  for  payment. '  In  the  case  above 
referred  to,  Selden,  J.,  in  the  New  York  court  of  appeals,  ob- 
serves :  "  The  act  of  certifying  a  check  is  simply  answering  the 
supposed  inquiry,  of  one  about  to  take  the  check,  whether  the 
bank  has  funds  of  the  drawer  to  meet  it ;  and  no  other  officer  or 

*  Custar  «.  TituBVJlle  Gas,  etc.,  Co.,  id.  238  ;    Brown  tj.  Leckie,  48  id.  497  ; 

63  Pa.  St.  381 ;  Litchfield  Bank  «.  Peck,  Barnet  «.  Smith,  30  N.  H.  256 ;  Meads 

29  Conn.  884;  Railroad   Co.  v.  Bodri-  v.  Merchants'  Bank,  25  N.  Y.  143;  New 

gups,  10  Rich.  (S.  C.)  278.  York,  etc.,  R.  Co.  «.  Schuyler,  34  id.  30 ; 

«  Lickbarrow  «.  Mason,   2  T.  R.  63 ;  Irving  Bank  «.  Wetherald,  36  id.  385 ; 

Merchants'  Bank  «.   State  Bank,    10  Griswold  «.  Haven,  25  id.  596. 

Wall.  604  ;  Girard  Bank  «.  Bank,  etc.,  '  Farmers   and  Mechanics'    Bank  «. 

89  Pa.  St.  92  ;  Rounds  «.  Smith,  42  111.  Batchers  and  Drovers'  Bank,  16  N.  Y. 

245  ;  Bickford  o.  First  National  Bank,  126  ;  S.  C,  28  N.  Y.  425. 
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agent  of  the  bank  would  eeem  to  be  so  competent  to  give  an 
answer  as  the  paying  teller.  He  is  charged  with  all  he  pays  out, 
and  if  he  pays  a  check  without  funds  in  hand,  he  is  responsible 
to  the  bank  for  the  amount.  His  knowledge  exceeds  that  of  the 
book-keeper,  because  to  the  information  obtained  from  the  latter 
he  adds  a  knowledge  whether  any  deposits  have  been  made  or 
checks  paid  since  the  last  entry  in  the  books.  No  doubt  the 
cashier,  by  virtue  of  his  general  powers,  and  his  presumed  knowl- 
edge of  the  aflEairs  of  the  bank,  would  be  competent  to  answer 
the  question ;  but  he  could  only  do  so  by  first  inquiring  of  the 
bookkeeper  and  teller.  Why  should  the  applicant  be  compelled 
to  seek  the  information  through  this  circuitous  channel,  instead 
of  going  directly  to  the  ultimate  source  of  knowledge  on  the  sub- 
ject. The  teller  is  put  in  the  place  of  the  cashier,  to  perform  a 
portion  of  his  duties.  His  appointment  is  virtually  a  division  of 
the  office  of  cashier ;  and  that  branch  of  the  office  which  the 
teller  fills  embraces  those  duties  which  particularly  require  a 
knowledge  of  the  state  of  the  accounts  of  the  depositors.  Why 
then  should  he  not  be  the  organ  of  communication  on  that  sub- 
ject I  *  *  *  lb  otrti^  a  check  when  the  bank  has  no  funds 
to  meet  it,  is  to  make  a  false  representation  ;  and  neither  the  inci- 
dental power  of  the  cashier,  nor  a  general  power  conferred  upon 
any  other  officer  could  be  construed  to  authorize  that.  Hence,  if 
a  bank  is  holden,  in  any  case,  upon  a  certificate  of  its  cashier  that 
a  check  is  good  when  it  has  no  funds  of  the  drawer,  it  is  not 
because  the  cashier  is  deemed  authorized  to  make  such  a  certifi- 
cate, but  because  the  bank  is  bound  by  his  representation,  not- 
withstanding it  is  false  and  unauthorized."  * 

Sec.   326.     Oorporatioiui  enjoying  the  benefits  of  contracts  secured 
through  the  frauds  of  agents  will  be  responsible  for  such  frauds.  —  It  is  a 

general  principle,  applicable  alike  to  corporations  as  to  private 
persons,  that  the  principal  cannot  enjoy  the  benefit  of  a  contract 

1  See,   also,  Butler  v.   "Watkins,  13  chaser  was  deceived,  it  was  held  that 

Wall.    456 ;    North    River    Bank    «.  the  princtpal  was  liable,  Lord  Holt 

Aymar,  3  BttU.  262  ;  Hem  v,  Nichols,  observing :    "  Seeing  somebody  must 

1  Salk.  289 ;    in  which  case  the  agent  be  a  loser  by  this  deceit,  it  is  more 

was  authorized  to  sell  a  quantity  of  reasonable  that  he  that  employs  and 

silk,  and  had  made  certain  fraudulent  puts  a  confidence  in  a  deceiver,  should 

representations,  by   wMch    the  pur-  be  a  loser  rather  than  a  stranger." 
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secured  by  the  fraudulent  representations  or  acts  of  its  agents 
without  at  the  same  time  incurring  the  responsibility  of  such 
frauds.  They  cannot  ratify  and  enjoy  the  fruits  of  a  contract 
and  avoid  responsibility  for  fraudulent  representations  which 
induced  the  making  of  the  contract  by  the  other  party.  On  this 
subject  Mr.  Story  observes :  "  Where  the  principal,  upon  a  full 
knowledge  of  all  the  circumstances  of  the  case,  deliberately  rati- 
fies the  acts,  doings  or  omissions  of  his  agent,  he  will  be  bound 
thereby  as  fully  to  all  intents  and  purposes  as  if  he  had  originally 
given  him  direct  authority  in  the  premises  to  the  extent  which 
such  acts,  doings  or  omissions  reach."  * 

Sec.  327.  The  same  doctrine  has  been  held  by  the  English 
courts.  Thus,  in  the  case  of  The  Western  Ba/nh  of  Scotland  v. 
Addie^  Lord  Chelmsford  said:  "Where  a  person  has  been 
drawn  into  a  contract  to  purchase  shares  belonging  to  a  company 
by  the  fraudulent  representations  of  the  directors,  and  the  directors, 
in  the  name  of  the  company,  seek  to  enforce  that  contract,  or  the 
person  who  has  been  deceived  institutes  a  suit  against  the  com- 
pany to  rescind  the  contract  on  the  ground  of  fraud,  the  misrep- 
resentations are  imputable  to  the  company,  and  the  purchaser  can- 
not be  held  to  his  contract,  because  the  company  cannot  retain 
any  benefit  which  they  have  obtained  through  the  fraud  of  their 
agents."  *  But  it  has  been  held  that  stockholders,  who  have  been 
induced  to  become  such  by  fraudulent  statements  in  relation  to 
the  condition  of  the  company,  must  take  the  earliest  opportunity 
after  a  discovery  of  the  fraud  to  repudiate  the  contract,  and  they 

>  Story  on  Agency,  §  239.  horn  «.  Day,  19    How.  211 ;    Dorr  «. 

The  maxim  of  the  common  law  is,  Munsell,  13  Johns.  430 ;  Champion  «. 

omnis  ratihafntio  retrotrahitur,  et  man-  White,  5  Cow.  509  ;  Hazard  v.  Day,  18 

datoprioricBquiparatur.  ^Q^,2Af^, Con-  Pick.  J5;  Dobson  «.  Pearce,  12  N.  Y. 

cord  Bank   tJ.  Gregg,   14  N.   H.   331;  15«;  Depard  v,  Walbridge,  15  id.  374 ; 

Paley  on  Ag.  by  Lloyd,  824;  Smith  on  Weed  v.  Chase,  55  Barb.  534  ;  Marsh 

Merc.  L.47;Odiorne«.  Maxcy,  13Ma8s.  -o,   Falkner,  40   N.   Y.  562:    Craig  ©. 

178;  Pratt  u.  Putnam,  18  id.  861 ;  Fislier  Ward,  3  Keves,  387 ;  Lefler  c.  Field,  52 

«.  Willard,   id.  379 ;   Boynton  u.  Tur-  N.  Y.  621  ;  Dubois  «.  Hermance,  56  id. 

ner,  id.  391 ;  Copeland  v.  Merchants'  673. 

Ins.  Co.,  6  Pick.  198  ;  Conn  c.  Penn,  1  « L.  R.,  1  S.  &  D.  145. 

Pet.  (C.  C.)  496  ;  Den  v,  Wright,  id.  »  See,  also,  Oakes  v.  Tupqaand.  L.  R.. 

72;Breedlovei?.Wamack,2Mart.  (La.,  2  H.  L.  825,  344;  Barry  Croskey,  2  J. 

N  S.)181;  Buchannan  2?.Up8haw,l  How.  &  H.  1 ;  Peek  «.  Gumey,  L.  B.,  6H.L. 

66 ;  S.  C,  17  Pet.  70 ;  Crump  «.  United  877,  890. 
States  Mining  Co.,  7  Gratt.  852 ;  Harts- 
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cannot,  as  we  have  already  noticed,  unreasonably  delay  until  the 
rights  of  creditors  have  supervened,  and  then  if  the  corporate 
enterprise  proves  unsuccessful  and  losses  must  be  sustained,  avoid 
the  contract  of  subscription  so  as  to  prejudice  the  rights  of  cred- 
tors,  who  had  a  right  to  rely  upon  the  subscriptions.  As  between 
the  corporation  itself  and  the  subscribers  where  no  interests  of 
third  persons  are  concerned,  the  right  to  repudiate  a  subscription 
obtained  by  the  fraud  of  the  company  is  clear,  but  it  may  be  quite 
different  as  to  the  rights  of  third  parties.* 

1  OakoB  V.  Turquand,  L.  R.,  2  H.  L.  try  is  now  carried  on,  may  be  made 
325 ;  Peek  v.  Garnej,  L.  K.,  13  £q.  79 ;  responsible  for  the  frauds  of  those 
Upton  V.  HansbroQgh,  3  Biss.  417;  agents  to  the  extent  to  which  the  com- 
Gloucester  Bank  «.  Salem  Bank,  17  panies  have  profited  from  these  frauds, 
Mass.  33 ;  Kelsey  v.  Northern  Light  but  that  they  cannot  be  sued  as  wrong- 
Oil  Co.,  45  N.  Y.  505 ;  Ex  parte  Booker,  doers,  bj  imputing  to  them  the  miscon- 
18  Ark.  838 ;  Merchants'  Bank  v.  State  duct  of  those  whom  they  have  em- 
Bank,  10  WalL  604 ;  Butler  v.  Walklns,  ployed.  A  person  defrauded  by  direct- 
13  id.  456.  See,  also,  ante,%  — ;  De-  ors,  where  the  subsequent  acts  and  deal- 
poeit,  etc.  Assurance  Go.  o.  Ayscough,  ings  of  the  parties  have  been  such  as 
6  E.  &  B.  761 ;  26  L.  J.  Q.  B.  29  ;  Clarke  to  leave  him  no  remedy  but  an  action 
V.  Dickson,  27  id.  228 ;  Scholey  «.  for  the  fraud,  must  seek  his  remedy 
Central,  etc,  R.  Co.,  L.  R.,  9  Eq.  against  the  directors  personally.' 
266 ;  Heymann  v.  European,  etc.,  R.Co.,  '*  Most  of  the  cases,  however,  which 
L.  R.,  7  Eq.  154.  have   come  before  courts  of  equity, 

On  this  subject  Mr.  Brioe  observes :  have  arisen  from  the  attempts  of  per- 
"In  Barwick  v.  The  English  Joint-  sons  who,  induced  by  flowery  prospect- 
stock  Bank  (L.  R.,  2  Ex.  259),  the  uses  and  glowing  reports,  have  taken 
Exchequer  Chamber  held  unnni-  shares,  to  get  themselves  relieved  from 
mously  and  in  the  most  unqualified  their  responsibilities  upon  the  state- 
manner  that  an  action  for  fraud  ments  put  forth,  and  relied  on  by  them 
lies  against  a  corporation  as  against  turning  out  incorrect.  In  all  such 
any  private  individual,  whether  the  cases,  if  the  fraud  be  imputable  to  the 
fraud  be  that  of  the  principal  di-  corporation  and  the  injured  party  has 
rectly  or  of  the  agents  employed,  not  debarred  himself  by  laches,  relief 
provided  only  that  the  latter  are  act-  will  be  granted. 

ing  within  the  ordinary  scope  of  th^ir  "  Conybeare  v.  New  Brunswick,  etc., 
occupation.  But  in  Western  Bank  of  Land  Company  (9  H.  L.  711 ;  81  L.  J. 
Scotland  v.  Addie  (L.  R.,  2  H.  L.  Ch.  297;  1  Dr.  &M.363;L.R.,3Ch.  683), 
325),  the  Lord-C*hancellor  said  :  *  But  is  a  leading  authority.  Here  the  house 
if  the  person,  who  has  been  induced  of  lords,  reversing  the  decision  of  the 
to  purchase  shares  by  the  fraud  Lords  Justices,  decided  that  the  plain- 
of  the  directors,  instead  of  seeking  tiff*  was  not  entitled  to  have  his  name 
to  set  aside  the  contract,  prefers  to  removed  from  the  list  of  shareholders, 
bring  an  action  for  damages  for  the  on  the  grounds,  first,  that  there  had 
deceit,  such  an  action  cannot  be  main-  not  been  any  concealment,  inasmuch 
tained  against  the  company,  but  only  as  an  act  of  parliament,  the  absence  of 
against  the  directors  personally.'  To  which  from  a  certain  report  published 
the  same  effect  was  the  decision  of  by  the  company  was  the  concealment 
Lord  Ckanwokth  (L.  R.,  1  S.  &  D.167;  1  alleged,  was  recited  on  the  articles  of 
J.  &  H.  1:  Peek  v.  Gurney,  L«  R.,  6  H.  association,  which  he  (plaintiff)  must 
L.  370).  An  attentive  consideration  of  be  held  to  have  perused,  and  secondly, 
the  case  has  convinced  me  that  the  that  the  misrepresentation  complained 
true  principle  is,  that  these  corporate  of,  thus  stated  in  the  bill :  *  The  said  re- 
bodies,  through  whose  agents  so  large  port  of  July,  1858,  referred  to  the  lands 
a  portion  of  the  business  of  the  coun-  of  the  said  company  in  terms  calcu- 
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The  doctrine  nniversally  recognized  in  sncli  cases  is,  that  the 
contract  is  voidable  only,  and  hence  the  party  entitled  to  avoid  it 
must  be  prompt  in  the  exercise  of  his  right  in  this  respect ;  and 
he  cannot  by  his  delay  induce  innocent  third  parties  to  suppose 
the  contract  a  binding  one,  and  entice  them  into  contracts  on  the 
strength  of  such  subscriptions,  and  afterward  take  advantage  of 
it  to  the  prejudice  of  creditors  or  other  third  parties. 

lated  to  convey  to  the  mind  an  impres-  had  guaranteed  a  dividend  of  2^  per 
sion  that  such  lands  were  the  absolute  cent  on  the  paid-up  capital,  during 
and  indefeasible  property  of  the  com-  the  construction  of  the  works,  while, 
pany/  was  not  a  representation  but  an  in  fact,  this  guarantee  was  limited 
inference  that  was  left  to  be  drawn  £20,000,  and  that  the  contract  had  been 
from  the  expressions  used  in  the  re-  entered  into  '  at  a  price  considerably 
port.  Their  Lordships,  however,  threw  within  the  available  capital,*  when  in 
in  doubt  the  liability  of  a  corpora-  reality  —  on  account  of  the  company 
tion  for  frauds  which  can  be  imputed  having  paid  £50,000  for  the  concession, 
to  itself  directly.  The  general  tenor  which  payment  was  not  mentioned  in 
of  their  judgments  is  well  expressed  the  prospectus,  and  which  concealment 
in  the  foot  note  on  the  House  of  Lords  the  defendant  alleged  as  a  ground  of 
Reports,  viz. :  '  If  reports  are  made  to  oomplaint,  it  left  but  a  margin  of 
the  shareholders  of  a  company  by  their  £30,000  out  of  £50,000.  On  these 
directors,  and  the  reports  are  adopted  grounds  of  misrepresentation  and  con- 
by  the  shareholders  and  afterward  in-  cealment,  and  more  especially  of  the 
dustriously  circulated,  representa-  latter,  the  House  of  Lords  granted  the 
tions  contained  in  those  reports  must  relief  prayed. 

be  taken  to  be  representations  made  **  So,  in  many  other  cases,  share- 
with  the  authority  of  the  company,  holders  have  been  relieved  of  their 
and,  therefore,  binaing  the  company ;  shares  on  the  ground  that  they  were 
and  if  those  reports  having  been  indus-  induced  to  take  them  by  misrepre- 
triously  circulated  be  clearly  shown  to  sentation,  the  false  statements  being 
have  been  the  proximate  and  imme-  on  one  occasion  with  respect  to  the 
diate  cause  of  shares  having  been  capital  subscribed  or  shares  taken 
bought  from  the  company,  the  com-  (Ross  v.  Estates  Investment  Company, 
pany  cannot  be  permitted  to  retain  the  (L.  R. ,  3  Ch.  682;  L.  R.,  5  Eq.  249),  upon 
benefit  of  the  contract,  and  keep  the  another,  as  to  the  nature  of  the  busi- 
purchase-money  that  has  been  paid,  ness  to  be  undertaken  (Blackburn's 
Representations  made  by  the  secretary  Case,  3  Drew.  409),  or  as  to  the  value, 
to  a  person  in  a  general  conversation,  (Reese  River  Mining  Co.  d.  Smith,  L.  R., 
without  a  view  to  any  definite  state-  4  H.  L.  64 ;  Denton  «.  Macneil,  L.  R, 
ment  by  that  person  that  he  wants  to  2  Eq.  352).  or  locality  (Lawrence  Case, 
purchase  shares,  are  not  binding  on  L.  R.,  2Ch.412;L.  R.,  lCh.575),of  prop- 
the  company.'  erty  already  or  to  be  thereafter  ac- 
"  Another  very  recent  case  is  that  quired  by  the  company.  In  a  word, 
of  Central  Railway  Company  of  Ven-  misleading  facts  of  any  description, 
ezuela  Limited  «>.  Kisch  (L.  R.,  2  material  to  the  contract  to  take  shares, 
H.  L.  99).  The  defendant,  the  orig-  and  actually  the  inducement  to  such 
inal  plaintiff,  filed  a  bill  to  have  contract,  render  such  contract  voidable 
his  name  removed  from  the  list  of  on  the  part  of  the  person  so  induced  to 
shareholders  in  the  railway  and  to  enter  into  the  same,  always  providing 
have  the  payments  he  had  made  on  that  the  misleading  facts  in  question 
account  of  calls  returned  him.  He  were  promulgated  by  the  company  it- 
had  taken  the  shares  on  the  faith  of  a  self  or  its  duly  authorized  agents, 
prospectus  which  referred  to  a  conces-  (Frowd  case,  30  L.  J.  Ch.  322 ;  Burnes  «. 
sion  made  by  the  Venezuelan  govern-  Penne,  2  H.  L.  497.) "  GFreen's  Brioe's 
ment  to  the  company  for  making  a  Ultra  Vires,  255-8. 
railway,  and  stated  that  the  contractor 
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Seo.  328.  Bight  to  repudiate  a  contract  for  frand  limited   to  original 

parties.— The  right  to  repudiate  a  contract  for  stock  on  the  ground 
of  fraud  is  limited  to  the  party  contracting  for  the  same  with  the 
company.  But  if  such  holder  of  stock,  even  where  the  subscrip- 
tion has  been  obtained  by  fraud  of  the  corporation,  and  where  for 
such  fraud  the  subscriber  might  have  the  contract  set  aside,  still, 
if  he  transfers  such  stock  to  another,  the  purchaser  cannot,  as  such 
stockholder,  set  aside  the  original  contract  on  the  ground  of  the 
fraud.* 

But  it  may  be  observed  that  a  right  of  action,  even  for  a  tort, 
may  now,  under  the  provisions  of  the  statutes  of  many,  if  not 
most  of  the  states,  be  assigned  so  as  to  entitle  the  assignee  to 
maintain  an  action  in  his  own  name  for  the  damages  sustained  by 
the  assignor  thereby. 

Seo.  329.  Ratification  of  the  contract  effscted  by  the  frand  o£  the  agent. — 

We  have  had  occasion  to  notice  the  effect  of  the  ratification  of 
contracts  made  by  agents  in  the  name  of  the  corporation,  where 
they  exceed  the  authority  conferred  upon  them ; '  and  the  same 
general  principles  are  applicable,  not  only  where  the  ratification 
is  of  unauthorized  contracts  but  also  of  unauthorized  torts.  "In 
all  cases,"  observes  Mr.  Story,  "  if  the  principal  subsequently 
ratifies  the  act  he  is  bound  by  it,  whether  it  be  for  his  detriment 
or  for  his  advantage ;  and  whether  it  be  founded  upon  tort  or  upon 
a  contract.  And  a  ratification  once  deliberately  made,  with  full 
knowledge  of  all  the  material  circumstances,  cannot  be  recalled."* 
But  in  case  of  ratification,  as  before  observed,*  it  cannot  be  of  a 
part  of  the  unauthorized  or  tortious  act.  If  the  principal  adopts 
it  he  must  adopt  the  whole  or  none.  And  if  he  ratifies  at  all,  it 
operates  as  a  ratification  of  the  whole.  But  this  rule,  in  reference 
to  tprts  in  particular,  must  be  received  with  the  qualification  that 
the  ratification  is  made  with  a  full  knowledge  of  the  facts  and  all 

1  Duranty'B  Case,  26  Beav.  268  ;  GriB-  2  Str.  859  ;  Taylor  t>.  Plumer,  8  M.  &  S. 

wold's  Case,  4  De  G.  &  J.  544;  Peek  v.  562;  1  Li  v.  on  Ag.  44-52;  Rogers  t).Enee- 

Gnrney,  L.  R.,  13  Eq.  79 ;  Cross  v.  Sack-  land,  10  Wend.  218;  Lench  v.  Lench,  10 

ett,  2  Bosw.  617.  Ves.  517  ;   Kelley  v.  Munson,  7  Mass. 

•  Story  on  Agency,  §  242.    See,  also,  819. 

Lncena  v.  Crawf  urd,  5  B.  &  P.  269  ;  '  Story  on  Agency,  §  250  and  notes. 

Rofath  V.  Thompson,    18    East,   274  ;  ^  See  ante,  §  207.   See,  also.  Story  on 

Paley  on  Ag.,  by  Lloyd,  112-115,  171,  Agency,  §  258  et  9eq, 
172,  324,  and  note  ;  Wilson  v.  Poalter, 
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the  material  circnmBtancee  relating  to  it ;  in  which  case  it  becomes 
«  iiiffanii,  obligatory  upon  the  principal,  and  cannot  afterward 

b«  revi.iked.' 

Hv.c.  330.  In  cases  of  contracts  aecnred  by  the  fraud  of  corporate 
agents,  if,  after  knowledge  of  the  fraud,  the  corporation  etill 
insists  ii]H)n  the  benefit  of  the  contract  thus  secured,  it  is  evident 
that  it  would  be  liable  not  only  for  damages  thereby  sustained, 
but  tlint  the  other  party  might  have  the  contract  set  aside  and 
ciini/ek'd,  for  that  reason.  We  have  already  considered,  in  treat- 
ing ..I'iii^ente,  the  acts  and  circumstances  which  would  be  evidence 
of  nit  i  Hcation.*  And  we  have  also  considered  the  personal  lia- 
bility nf  corporate  agents  in  cases  where  they^exceed  their  author- 
ity in  making  contracts,  and  also  in  cases  of  torts  not  only  to  the 
i.'or[)iji-;i.tion  but  to  parties  injured  thereby.' 

Sec.  331.     Oorpormto  lUblllty  for  oUmt  wrong*.  —  Having    consid- 

erpil  tlie  liability  of  corporations  for  the  frauds  of  itself  and  its 
agents,  we  will  now  proceed  to  consider  its  liability  for  other  torts. 
In  this  respect  it  may  be  affirmed  that  a  corporation  will  be  liable 
in  all  cases  for  torts  committed,  by  its  direction  or  approval,  the 
same  as  a  natural  person.  It  will  be  liable  for  the  tortious  acts  of 
its  servants  or  agents  committed  while  engaged  in  the  course  of 
his  duties,  and  within  the  scope  of  the  authority  conferred  upon 
them,  either  express  or  implied,  and  whether  such  acts  come 
within  the  designation  of  forcible,  negligent,  malicious,  or  fraud- 
ulent torts. ' 


'  S«e  ant«.  %  210.  As  to  l[abnit7of  muoicipKl  corpon- 

*  See  ante, %2ff1.    See,alm,StoTjoa  tioDH    for   injnriea    reauhingf   from  • 

Agency,  %  253  et  If q.  want  of  akill  of  its    ageato,   iu   con. 

'  8eo  ante,  §  210.  BtrucUng   pnblic    wnrks,  Bee   City  of 

^  State  «.  MoTTifl,  etc..  B.  Co.,  8  Zabr.  Da}>ton  e.  Pease,  4  Ohio  (N.  S),  80. 

387;  Brokawo.  New  Jersey,  etc.,  R.  On  the  subject  of  liabiW  of  a  cor- 

Co.,  8  Troom,  328  ;    Albert   n.  Savings  poration  for  fraod,  nnKligence,  or  mla- 

Bank,  1  Md.  Ch.  407 ;  Tbatcher  t.  Bk.,  takes  of  agents,  see  Salem  Bk.  c.  Qloa- 

S  Sandf.  121;   Thompson   o.  Bell,   10  cester  Bank,  17  Maaa.  1  :    Gloucester 

Eich.  10 1   26  L.  &  Eq.  686  ;    Bargat«  Bank  c.  Salem  Bank,  id.  SS :    Maohau 

c.  Shortridge,  S  H.  L.  Cas.  207  :  31  E.  tan  Co.  o.  Lydig,   i   Johns.  '677  ;  Bank 

L.  &  Eq.  4l :  NatloDBl   Exchange   Co.  of  Ky.  «,  Schaylkni  Bank.  1  Pars.  Sel. 

c.  Drew,  8S  Eag.  L.  &  Eq.  1 ;  Stevens  Cas.248  ;  Ware  o.  B&rataria  Caoa]  Co., 

r>.  Boston  B.  Co.,  1  Gray,  277 ;  Black-  15  La.   168  ;    Union   Bank   e.   McDcm- 

stock  o.   New  York,   etc.,  B.   Co.,    1  ongh,  5  Id.   63;    JobneoD    •.    Boath 

BoBW.  77.  Weilem  R.  Bank,  8  Btrobfa.  Eq.  363 ; 


Liability  of  Cobporatioks  fob  Tobtb.  367 

Seo.  332.     AjMwxilt  and  battery  whmi  oommitted  in  the  line  of  duty 

of  the  agent  —  We  have  affirmed  the  proposition  generally,  that 

Cramp  v,  U.  S.  Min.  Co.,  7  Giatt.  852  ;  innocent  person,  the  company  are  not 

Commercial  Bank  o.  Union  Bank,  1  liable. 

Kern.  203 ;     Beers  v.  Hoasatonic  R.  '*  In    Allen  v.  London   and    South 

Co.,  19  Conn.  566  ;  Bradley  v.    Boston  Western   Railway  Company,  L.  R.,  6 

R.  Co.,  2  Cash.  539 ;  Baltimore  R.  Co.  Q.  B.  65,  a  similar  decision  was  come 

«.  Woodruff,    4  Md.   242  ;    Sharrod  f>.  to  with  regard  to  the  arrest,  by  direc- 

London    R.    Co.,  4   Exch.    585 ;   Gil-  tion  of  a  ticket  distributor,  of  an  inno- 

len water  v.  Madison  R.  Co.,  5  Ind.  339 ;  cent  person  whom  he  had  suspected 

Marlatt  «.   Levee    Steamboat    Cotton  wrongly  of  an  attempt  to  rob  the  till. 

Co.,  10  La.  583 ;  Memphis  «.  Lasser,  9  The  jury  found  that  the  ticket  dis- 

Humph.  757  ;  Green  v.  London  Gen.  tributor  acted  in  defense  of  the  com- 

Omnibus  Co.,  7  C.  B.  (N.  S.)  290.  pany's  property,  but  the  court  unani- 

Mr.  Brice,  on  this  subject,  has  re-  mously  held,  that  he  had  no  implied 

f erred   to  many  English  authorities,  authority  from  the  company  to  order 

aome  of  which  would  hardly  be  con-  the  arrest,  and  that  consequently  the 

sidered  good  in  this  country.     He  ob-  company  were  not  liable  for  the  same, 

serves  :  In  this  case,  as  in  the  former,  the  court 

^  What  has  been  said  with  regard  thought  that  the  respective  officials 
to  fraud  will  apply  with  proper  quail-  concerned,  had  an  implied  authority 
fications  to  other  torts.  Corporations  to  take  such  proceedings  only  as  were 
are  not  created  —  it  is  no  part  of  their  imperatively  demanded  for  the  imme- 
business  —  to  commit  torts.  Neverthe-  diate  protection  of  the  property  under 
less,  courts  of  law  have  decided  that  their  charge;  and  that  the  moment  any 
they  must  be  held  liable  for  torts  com-  attempt  to  injure  or  steal  such  prop- 
mitted  by  their  agents  and  servants  erty  was  abandoned,  this  implication 
acting  within  their  authority,  upon  ended  any  steps  they  might  then  direct, 
the  same  principles  and  by  precisely  not  being  called  for,  for  such  protec- 
analogous  reasoning  as  they  have  been  tion  would  be  of  their  own  motion  and 
made  responsible  for  fraud.  Thus,  at  tl^eir  own  peril.  Lex  ita  seripta. 
an  action  for  trespass  to  the  person,  "  What  a  corporation  cannot  do,  its 
(Seymour  «.  Greenwood,  7  H.  &  N .  agent  cannot  do  so  as  to  bind  it.  From 
355 ;  80  L.  J.  Ex.  327 ;  Limpus  o.  Lon-  this  it  necessarily  follows  that  there 
don  General  Omnibus  Company,  1  H.  can  be  no  authority  to  an  agent,  im- 
&  C.  526;  Goff  v.  Great  Northerly  R'y  plied  or  otherwise,  to  take  proceedings 
Co.,  30  L.  J.  Q.  B.  148),  or  the  property,  which  would  be  ultra  vires  of  the  cor- 
€.  g.,  trover  (Tatten  «.  Great  Western  poration ;  and  that  the  corporation 
Railway  Company,  29  L.  J.  Q.  B.  184 ;  cannot,  in  any  way,  be  rendered  amen- 
Mears  «.  London  and  South  Western  able  for  torts  committed  by  one  of 
Railway  Company,  11 C.  B.  [N.  S.]8o0;  their  servants  in  the  course  of  such 
31  L.  J.  C.  P.  220),  will  lie  against  a  proceedings.  This  is  well  shown  by 
corporation,  as  against  an  individual,  the  case  of  Poulton  v.  London  &  South 
The  agent  of  the  corporation  must,  of  Western  Railway  Company  (L.  R.,  2 
course,  be  acting  within  his  authority,  Q.  B.  534).  The  facts  were  these,  the 
and  upon  this  point  difficult  questions  plaintiff,  who  had  taken  a  horse  to  an 
arise  as  to  the  extent  of  the  agent's  au-  agricultural  show  by  the  defendant's 
thority,  and  more  especially  of  his  im-  railway,  was  entitled,  under  arrange- 
plied  authority.  In  Edwards  v.  London  ments  advertised  by  the  defendants,  to 
and  North  Western  Railway  Company,  take  the  horse  back  free  of  charge  on 
L.  R-t  5  C.  P.  445,  it  was  decided  that  a  the  production  of  a  certificate.  The 
fireman  porter  in  the  service  of  a  rail-  plaintiff,  accordingly,  produced  a  cer- 
way  company  who,  in  the  absence  of  tificate,  and  the  horse  was  put  into  a 
the  station-master,  is  in  charge  of  a  box  without  payment  or  booking,  and 
station,  has  no  implied  authority  to  the  plaintiff,  having  taken  a  ticket  for 
give  in  charge  a  person  whom  he  sus-  himself,  proceeded  by  the  same  train, 
pects  to  be  stealing  the  company's  At  the  end  of  the  journey  the  station- 
property,  and  consequently  that  if  he  master  demanded  payment  for  the 
gives  in  charge,  on  such  suspicion,  an  horse,  and  the  plaintiff,  refusing  to 
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the  principal  is  responsible  for  aU  positive  misconduct,  or  for  any 
neglect  or  omission  of  agents  done  or  committed  while  acting 

pay,  was  detained  in  custody  bj  two  corporation  would  be  liable  for  know- 
policemen  under  the  orders  of  the  inglj  keeping  a  mischievous  animal, 
station-master,  until  it  was  ascertained  Mr.  Justice  Shbb  asserted  broadly  in 
by  telegraph  that  all  was  right.  An  reference  to  the  scienter,  that  '  cor- 
action  having  been  brought  by  the  porations  are,  in  this  respect,  in  no 
plaintiff  against  the  defendants  for  diiferent  position  from  private  owners, 
false  imprisonment,  it  was  held,  that  and  if  it  could  be  shown  that  the  mis- 
though  a  railway  company  has  power  chievous  propensity  of  the  dog  was 
to  apprehend  a  person  traveling  on  the  known  to  any  person  having  control 
railway  without  having  paid  nis  own  of  the  business  or  of  the  yard,  or  even 
fare,  it  can  only  detain  the  goods  for  the  dog,  or  whose  duty  it  would  be  to 
non-payment  of  the  carriage,  that  as  inform  the  company  of  what  the  dog 
the  defendants  themselves  would  have  had  done,  it  might  do,  but  the  evidence 
had  no  power  to  detain  the  plaintiff,  fails  on  that  point.' 
on  the  assumption  that  he  had  wrong-  "  In  Whitfield  v.  South  Elastem  Rail- 
fully  taken  the  horse  by  the  train  way  Company  (1  £.  B.  &  E.  115 ;  97  L. 
without  paying,  there  could  be  no  au-  J.  Q.  B.  229)  (see  Lawless  «.  Anglo- 
thority  implied  from  them  to  the  Egytian  Ckitton  &  Oil  (Company,  L.  R., 
station-master  to  detain  the  plaintiff  4  Q.  B.  262),  it  was  held  that  a  corpora- 
on  this  assumption,  and  that  they  tion  was  liable  for  publishing  a  libel 
were,  therefore,  not  liable  for  this  act  contained  in  a  teleg^m  which  passed 
of  the  station-master.  over  their  wires;  and  e  converso,  a  cor- 

"  This  case  decides  only  that  no  im-  poration,  though  intangible  and  with- 

plied  authority  as  to    detention   be-  out  personal  incidents,  may  sue  for  libel 

longed   to    the    station-master.      Of  upon  it.    Metropolitan  Saloon  Omni- 

course,  he  might  have  had  express  au-  bus  Company  v.  Hawkins,  4  H.  &  N. 

thority  to  act  as  he  did,  and  though  87 ;  28  L.  J.  Ex.  201. 

such  authority  would  have  been  ultra  '*  In  respect  of  liability  for  torts  it 

vires  of  the  company  purporting  to  makes  no  difference  whether  the  cor- 

confer  it,  yet  they  would  have  been  poration  is  a  trading  one  making  profits 

responsible    for   the   result    thereof,  out  of  its  undertaking,  or  exists  merely 

Herein  consists  a  great  distinction  be-  for  public  purposes.     In  the    latter 

tween  tortious  and  contractual  liability  case,  as  on  the  former,  it  is  equally  un- 

for  acts  ultra  vires.     It  is  no  defense  der  obligations  to    all  persons  'with 

to  legal  proceedings  in  tort  that  the  whom  it  may  come  into  contact,  and  is 

torts  were  ultra  vires.     If  the  torts  bound  so  to  carry  on  its  affairs  as  to 

have  been  done  by  the  corporation,  or  keep  within  its  powers,  and  not  to 

by  their  direction,  they  are  liable  for  cause  injury  to  others,  failing  this,  it 

the  results  however  much  in  excess  of  is  liable   for  the  damage    resulting, 

their  powers  such  torts  may  be.  (Southampton  &  Itchin  B.  C  v.  Local 

"  Other  torts  there  are  with  respect  Board  of  Southhampton,  8  E.  &  B.  801; 
to  which  the  liability  of  a  corporation  28  L.  J.  Q.  B.  41 ;  Ruck  v.  Williams,  3 
may  be  fairly  considered  doubtful.  H.  &N.  308;  Brownlowv.  Metropolitan 
Ordinarily  it  is  sufficient  to  render  a  Board,  16  C.  B.  [N.  S.]  546.) 
person  responsible  for  a  tort,  whether  "  Under  the  same  circumstances  the 
committed  by  himself  or  his  agent,  if  various  boards  of  commissioners,  and 
only  there  has  been  negligence,  heed-  other  similar  bodies  appointed  to  oon- 
lessness  or  rashness.  Sometimes,  how-  duct  and  carry  out  public  improve- 
ever,  the  mental  ingredient  becomes  ments,  and  deriving  therefrom  no  per^ 
intention,  actual  or  constructive.  Can  sonal  advantage  whatever,  will,  in 
a  corporation  be  made  amenable  for  their  corporate  or  quasi-corporate 
those  torts,  which  require,  on  the  part  capacity,  unless  expressly  by  statutory 
of  the  wrong-doer,  knowledge  or  will-  provision  relieved,  be  responsible  to 
fulness?  the  parties  injured.     (See  the  cases 

'*  In  Stiles  v.  Cardiff  Steam  Naviga-  cited  above,  and  also  the  Mersey  Docks 

tion  Company  (4  N.  R.  483;  33  L.  J.  Trustee  v.  Gibbs,  L.  R.,  1  H.  L.  9S.) 

Q.  6.  310),  it  was  determined  that  a  "  The  liability  of  corporations  has 
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within  the  scope  of  the  authority  conferred  upon  them.  But  it 
is  sometimes  a  matter  of  difficulty  to  determine  the  extent  of  the 
agent's  authority,  and  whether,  in  the  particular  acts  claimed  to  be 
tortious,  the  agent  was  acting  within  the  scope  of  his  authority. 
For  instance,  while  thus  acting,  the  agent  may  commit  an  assault 
and  battery.  If  the  agent  should,  for  the  time  being,  leave  the 
business  of  his  agency,  and  willfully  and  maliciously  commit  an 
assault  and  battery,  the  principal  evidently  would  not  be  liable.  * 

But  if,  in  the  performance  of  and  within  the  scope  of  his  sup- 
posed duty,  he  inflicts  an  unwarranted  injury  upon  another,  the 
principal  would  xmdoubtedly  be  liable  therefor.  Thus,  if  a 
brakeman  or  other  agent  of  a  railroad  company  should  leave  his 
employment,  and  without  any  connection  with  his  duties  as  such 
should  commit  an  assault  and  battery  upon  another,  it  is  evident 
that  the  railroad  company  would  not  be  responsible  for  the  dam- 
been  extended  to  even  some  varieties  of  to  execute  works  parsnent  to  a  statute 
crimes.  The  notion  of  crime,  as  asually  (Reg.  v.  Birmingham  and  Gloacester 
held,  requires  intent  on  the  part  of  Railway  Company,  8  Q.  6.  228),  for 
the  criminal,  but  this  is  not  the  view  malfeasance  in  cutting  through  and 
taken  by  our  law.  Many  acts,  which,  if  obstracting  a  public  highway  (Keg. 
productive  of  harm  to  a  single  persons,  «.  Great  North  of  England  Railway 
are  mere  torts,  become  crimes  when  Company,  9  Q.  B.  815  ;  Reg.  v.  Long- 
they  result  in  damage  to  a  large  num-  ton  Gas  Company,  2  E.  &  E.  651 ;  Reg. 
her  of  people,  and  all  proceedings,  v.  United  Kingdom  Electric  Telegraph 
which  are  invasions  of  the  rights  or  Co.,  2  B.  &  S.  647.  n.;  3  P.&  P.  73) ;  for 
privileges  not  of  some  individual  nonrepair  of  a  highway,  and  the  like, 
specially,  but  of  the  public  at  large,  Reg.  v.  Mayor,  etc.,  of  Manchester,  7 
or  which  are  detrimental  to  the  gen-  E.  &  B.  458 ;  26  L.  J.  (Me.)  65. 
ral  well-being  or  to  the  interest  of  **  The  authorities  hitherto  have  gone 
the  state,  similarly  fall  under  the  cate-  only  so  far  as  to  render  them  liable 
gory  of  crimes,  in  such  cases«t*he  in-  criminally  for  a  nonfeasance  or  mi8< 
tent  is  notional  and  constructive,  rather  feasance,  where  the  mental  element  is 
than  real  (Reg.  v.  Stephens,  L.  R.,  1  Q,  negligence.  Whether  this  can  ever  be 
B.  702) ;  it  suffices  if  the  wrong-doer  extended  to  felonies  or  misdemeanors, 
has  caused,  whether  directly  by  his  the  essence  of  which  is  malice,  willful- 
own  proceedings  or  indirectly  by  those  ness,  or  other  such  determinate  fact, 
of  his  agents,  tne  wrong  in  question,  is  very  doubtful.  Reg.  v.  Great  North 
Manifestly  a  corporation  can  commit  of  England  Railway  Company,  9  Q. 
such  wrongs,  can  have  such  an  intent,  B.  815;  King  of  the  Two  Sicilies  v. 
and  by  consequence  at  least  to  such  Willcox,  1  Sim.  (N.  S.)  884 ;  19  L.  J. 
extent  render  itself  amenable  to  the  Ch.  488. 
criminal  law.  **  Being  mere  abstractions,  they  can- 

"  Accordingly  it  has  been  decided  not  have  actually  the  mental  element 
that  a  corporation  may  be  indicted  therein  involved,  and  to  raise  it  by 
for  misdemeanors  which  are  in  reality  implication  is  directly  opposed  to  every 
public  torts,  e,  g.,  for  disobedience  to  principle  of  criminal  law."  Brice's 
an  order  of  justices  requiring  them     Ultra  Vires  (Eng.  ed.),  244  et  seq. 

'  See  Edwards  v.  London,  etc.,  R.  Co.,  Owsley  «.  Montgomery  R.  Co.,  87  Ala. 
L.  R.,  5  C.  P.  445 ;  L.  R.,  6  Q.  B.  65  ;    (N.  S.)  660. 
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ages  sustained  thereby ;  but,  if  such  agent,  while  acting  for 
such  company,  and  within  the  line  and  apparent  scope  of  his 
duty,  should,  though  without  authority  of  the  company,  unlaw- 
fully assault  and  beat  a  passenger,  the  company  would  be  respon- 
sible for  the  damages  sustained  by  such  passenger.  ^ 

Sec.  333.  A  distinction  has  been  made  as  to  the  liability  of 
the  principal  between  acts  that  are  tortious,  if  done  in  the  execu 
tion  of  acts  which  are  ultra  vires,  and  mere  contracts,  in  case  they 
are  ultra  vires.  In  the  former  case,  it  has  been  held  that  corpora- 
tions are  liable  il*  the  act  through  ultra  vires,  is  done  by  its  direc- 
tion, whereas  in  the  latter  it  would  not  generally  be  liable.' 

Sec.  334.     liability  of  coxporations  for  treBpasses  to  property.  — The 

liability  of  a  corporation  for  an  injury  to  the  real  or  personal 
property  of  another  is  the  same  as  in  case  of  a  natural  person. 
The  only  distinction  between  them  being,  not  in  the  injury  or 
liability  itself,  but  in  the  fact  that,  as  a  corporation  is  merely  an 
imaginary  person,  its  trespasses  must  necessarily  be  committed 
through  its  agents,  while  a  natural  person  may  commit  them  not 
only  by  his  agents,  but  by  his  own  direct  act.  Wherever  an 
injury  may  be  done  through  the  agent,  and  an  action  therefor 
sustained  against  an  individual  principal,  under  like  circumstances 
an  action  will  lie  against  a  corporation. 

Thus,  a  corporation  may  be  liable  in  trover  or  for  the  conver- 

»  Philadelphia,  etc.,  R.  Co.  «.  Derby,  Baam,  26  Ind.  70;  JeflFersonville  B. 
14  How.  468  ;  Jackson  v.  Second  Ay.  Co.  v.  Rogers,  88  id.  116. 
R.  Co.,  47  N.  T.  274 ;  Hamilton  «.  Third  As  to  injury  resulting  from  negli- 
Av.  R.  Co.,  85  N.  Y.  Superior  Ct.  R.  gence  causing  death,  see  Shearm.  h 
118 ;  S.  C,  53  N.  Y.  25 ;  Moore  ©.  Fitch-  Redf.  on  Neg.,  ch.  17.  27,  83.  As  to  the 
burg  R.  Co.  4  Gray  465 ;  Ramsden  «.  measure  of  damages  in  such  cases,  see 
Boston,  etc.,  R.  Co.,  104  Mass.  117;  Field  on  Dam.,  ch.  21,  §  626  «<  «^. 
Coleman  'O.  New  York,  etc.,  R.  Co.,  106  As  to  the  general  liability  in  cases 
id.  160 ;  Crocker  'o.  New  London,  etc.,  of  trespass  to  the  person,  see,  also, 
R.  Co.,  24  Conn.  249  ;  Brockawc.  New  the  English  cases,  Seymour  «.  Green- 
Jersey,  etc.,  R.  Co..  3  Vroom,  328;  wood,  7  H.  &  N.  355  :  30  L.J.  Ex.  327; 
Philadelphia,  etc.,  R.  Co.  v.  Wilt,  4  Limpus  t).  London  Gen.  Omnibus  Co., 
Whart.  143  ;  Pennsylvania,  etc.,  R.  1  H.  &  C.  526  ;  32  L.  J.  Bs.34  ;  Ooff  «. 
Co.  v.  Vandiver,  42  Pa.  St.  365 ;  Chi-  Northern  R.  Co.,  30  L.  J.  Q.  B.  148. 
cago  &  N.  W.  R.  Co.  c.  Williams,  55  •  See  anU,  ch.  9  ;  Sharp  c.  Mayor,  40 
111.  185 ;  Kline  v.  Central,  etc.,  R.  Co.,  Barb.  273 ;  3  Keyes.  133 ;  40  N.  Y.  454 ; 
39  Cal.  587;  Evansville,  etc.,  R,  Co.  v.  Beach  v.   Fulton  Bank,  7  Cow.  485; 

Bank  of  U.  S.  «.  Davis,  2  Hill,  451. 
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sion  of  personal  property ;  *  for  trespass,  in  stopping  water-courses ; 
or  for  injury  to  property  by  the  construction  and  use  of  canals ;  by 
blasting  rocks ;  entering  upon  the  premises  of  another  and  carry- 
ing away  the  soil,  or  cutting  timber ;  for  nuisance ;  for  ejectment ; 
and  for  negligence  causing  damage  to  person  or  property.  And  in 
all  these  cases  corporations  will  be  liable  to  damages  for  the  in- 
jury sustained,  where  the  acts  are  committed  by  their  agents, 
acting  within  the  scope  of  their  authority,  the  same  as  though  the 
actions  therefor  were  against  individuals.'  So,  an  action  may  be 
maintained  against  a  corporation  for  a  libel ;  *  and  for  false  im- 
prisonment ;  *  for  a  nuisance,  for  which  a  corporation  may  also  be 
indicted ;  *  and,  also,  for  a  malicious  prosecution.* 

Sec.  335.  In  a  recent  case  against  a  railway  corporation  for  a 
malicious  prosecution,  the  court  say :  "  It  must  appear  that  the 
prosecution  was  instituted  maliciously  and  without  probable  cause. 
In  a  legal  sense,  any  act  done  willfully  and  to  the  injury  of  an- 
other, which  is  unlawful,  is,  as  against  that  person,  malicious,  and  it 
is  not  necessary  that  the  perpetrator  of  such  act  should  be  in- 
fluenced by  ill-will  toward  the  individual,  or  that  he  entertain  or 
pursue  any  bad  purpose  or  design.  The  proof  of  malice  need 
not  be  direct.     It  may  be  inferred  by  the  jury  from  the  want  of 

'  Tattan  f>.  Great  Western  B.  Co.,  29  mington  B.  Co., 2  Harr.514 ;  Bloodgood 
L.  J.  Q.  B.  184:  Mears  v.  London,  etc.,  «>.  Mohawk  B.  Co.,  18  Wend.  9.  See, 
B.  Co.,  11  C.  B.  (N.  S.)  850;  81  L.  J.  C.  also,  Lyman  v.  Bridge  Co.,  2  Aik.  (Vt.) 
P.  220 ;  Yarboroug^h  v.  Bank  of  Eng-  256 ;  Watson  v.  Bennett,  12  Barb.  196 ; 
land,  16  East,  6;  Dancan  «.  Surrey  Ca-  Lee  v.  Sandy  Hill,  40  N.  Y.  442;  Chest- 
nal  Co.,  3  Stark.  50 ;  Smitli  t>.  Birming-  nut  Hill  Co.  v.  Butter,  4  S.  &  B.  6;  Del- 
ham  Canal  Co.,  1  A.  &  E.  526;  Balti-  aware  Canal  Co.  v.  Commissioners,  60 
more  v.  Norman,  4  Md.  352 ;  Ang.  &  Pa.  St.  367;  Whiteman  v.  Wilmington, 
Am.  on  Corp.,  §884;  Green's  Brice's  etc.,  B.  Co.,  2  Harr.  514;  Humes  v. 
Ultra  Vires,  262 ;  Brown  v.  South  Ken-  Knoxville.  1  Humph.  403 ;  Terre  Haute 
nebec  Ag.  Soc,  47  Me.  275.  Gas  Co.  «.  Teel,  20  Ind.  131 . 

'  Trespass  will  lie  against  a  corpora-  '  Philadelphia  B.  Co.  v.  Quigley,  21 

tion.  See  Hay  «.  Cohoes  Co.,  2  Comst.  How.  202 ;  Whitfield  v.  South  Eastern 

159;  3  Barb.  42 ;  Carman  i;.  SteubenviUe  B.  Co.,  E.  B.  &  E.  115 ;  Lawless  v.  An- 

B.  Co.,  4  Ohio  St.  899;  Barnard  v.  Ste-  gio-Egyptian  Co.,  L.  B.,  4  Q.  B.  262; 

▼ens,  2  Aikins  (Vt.),  429;  Underwood 9.  Western    Bank,  etc.,  v.  Addie,  1    H. 

Newport  Lyceum.5  B  Monr.  130;  Humes  L.  Sc.  145. 

V.  Knoxville,  1  Humph.  403;   Craw-  *  Goff «.  Great  Northern  B.  Co.,  3  E. 

foidsTille  B.  Co.  «.  Wright,  5  Ind.  252;  ft  E.  672. 

Hazen  v.  Boston  B.  Co.,  2  Gray,  574;  '  Delaware  Canal  Co.  9.  The  Com- 

ChicagoB.  Co.  v.  Fell,  22  m.  833 ;  Same  mon wealth.  60  Pa.  St.  367. 

V.  Whipple,  id.  105  ;  Illinois  C.  B.  Co.  •  Vance  v.  Erie  B.  Co. ,  3  Vroom,  334. 

«.  Beedv,  17  id. 580;  Edwards  v.  Union  See,  also,  Gillett  o.  Missouri,  etc.,  B. 

Bank,   1  Fla.  136;  Whiteman  c.  Wil-  Co.,  56  Mo.  315. 
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probable  cause,  and  involves  nothing  more  than  a  wrongful  act 
intentionally  done.  To  hold  a  corporation  amenable  in  this  par- 
ticular action  is  strictly  in  accordance  with  well-settled  legal 
principles.  The  wrong  for  which  the  action  is  the  appropriate 
remedy  is  susceptible  of  being  committed  by  a  corporation  by 
means  of  its  agents  and  servants.  No  technical  difficulties  .are  in 
the  way  of  the  institution  of  the  suit,  and,  at  the  trial,  the  cause 
can  be  conducted  upon  the  established  rules  of  evidence.  To 
afford  redress  against  a  corporation  for  other  intentional  wrongs 
done  by  them,  and  deny  it  in  this  case,  is  an  anomaly  which  can 
only  be  justified  because  of  the  interposition  of  insurmountable 
obstacles.  No  such  obstacles  stand  in  the  way  of  the  prosecution 
or  maintenance  of  the  action."  *  The  liability  in  such  a  case  must 
come  within  the  rule,  that  the  corporation  has  directly  authorized 
it,  or  the  wrong  must  be  done  and  performed  within  the  scope  of 
the  authority  conferred  upon  the  agent,  as  we  have  already 
noticed,  or  the  corporation  would  not  be  liable. 

Sbo.   336.      liability  of   cx>xporatioiui    in   case  of  the  negligence  of 

agents.  —  Corporations,  like  natural  persons,  are  liable  for  the  negli- 
gence of  their  officers,  agents  and  servants,  while  engaged  in  the 
business  of  the  corporation,  by  which  others  sustain  a  loss.  The 
general  doctrine  in  reference  to  negligence  is,  "  that  for  all  in- 
juries to  a  person,  resulting  from  the  negligence  of  another,  and 
to  which  the  party  injured  has  not,  by  his  own  act  or  negligence, 
materially  contributed,  the  injured  party  may  recover  all  such 
damages  as  directly  and  naturally,  or  necessarily  flow  from  the 
negligence." "  Although  the  general  doctrine  is  that  the  principal 
is  not  liable  for  the  willful  and  malicious  torts  of  his  agents,  still, 
corporations  have  frequently  been  made  responsible,  where  it  would 

»  Opinion  of  Dbpue,  J.,  in  Vance  «.  W.  R  Co..  2  B.  &  S.  106  ;  3  L.  J.  Q. 

Erie  R.  Co.,  supra.    See,  also,  Stevens  B.  67 ;  2  B.  &  S.  119. 

V.  Midland  R.  Co.,  10  Ezch.  352;  Me-  "  A  negligence  is  the  juridical  cause 

rill  D.  Tariff  Manuf .  Co.,  10  Conn.  884 ;  of  an  Injury,  when  it  consists  of  such  an 

Jeffersonville  R.Co.tj.  Rogers,  28  Ind.l.  act  or  omission  on  the  part  of  a  re- 

*  Field  on  Dam.,  g  660.  Bee,  also,  sponsible  human  being  [or  a  corpora- 
Hill,  on  Torts,  115  et  seq.;  Shearm.  &  tion],  as  in  ordinary  natural  sequence 
Redf.on  Neg.,§504;  Bridge  «.  Grand  immediately  results  in  such  injury. 
Junction  R.  Co.,  8  M.  &  W.  244 ;  Ellis  Such  in  fact  we  may  regard  as  the 
u.  London,  etc.,  R.  Co.,  2  H.  &  N.  424 ;  meaning  of  the  term  '  proximate 
26  L.  J.  Ezch.  549  ;  Thompson  o.  N.  cause/  adopted  by  Lord  Baook,  in  his 

maxims."    Whart.  on  Neg.,  §  78. 
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appear  that  the  acts  were  willful  and  malicious,  on  the  ground 
that  the  corporation  has  been  negligent  in  selecting  or  continuing 
such  agent,  knowing  his  habits  or  incompetence,  or  in  subse- 
quently either  directly  or  indirectly  approving  of,  or  indorsing  his 
conduct,  which  is  the  basis  for  the  damages  claimed.  If  the  cor- 
poration, by  its  acts,  holds  out  an  agent  as  competent  and  worthy 
of  confidence,  in  the  performance  of  the  duties  to  which  he  is 
intrusted,  and  as  fit  to  be  trusted,  it  has  been  held  that  it  thereby 
warrants  his  fidelity,  competency,  and  good  conduct,  in  all  matters 
within  the  scope  of  his  agency/  And  as  a  general  rule  it  will 
not  be  permitted  to  set  up,  in  defense  of  an  action  for  negligence, 
the  intentional  violation  of  duty  on  the  part  of  an  agent  to  whom 
it  has  intrusted  the  performance  of  duties,  if  done  within  the 
scope  of  his  general  authority ;  and  this  rule  might  well  rest  upon 
the  familiar  equitable  doctrine,  that  where  one  of  two  parties 
must  suffer  for  a  loss  sustained,  he  should  sustain  the  loss,  who, 
by  his  conduct,  has  created  a  confidence  which  produced  or  re- 
sulted in  an  injury  or  loss, 

Seo.  337.  Limitation  of  liability  in  case  of  negligenoa.  —  There  is, 
however,  a  familiar  maxim  of  the  law  that  a  party  guilty  of  a 
negligence,  by  which  loss  is  sustained,  shall  only  be  liable  for  the 
proximate  consequences  of  his  wrongful  act,  cavsa  proxima  et 
non  reTnota  spectatur.  But  this  maxim  affords  an  imperfect 
guide  in  determining  the  near  or  even  remote  consequences  of  a 
wrongful  act,  for  which  the  wrong-doer  should  respond  in  dam- 
ages. It  is,  perhaps,  impossible  to  frame  any  rule  of  universal 
application  in  cases  of  negligence,  to  determine  the  question  of 
liability  on  the  ground  of  such  negligence  as  the  proximate 
cause.' 

The  question  of  liability  for  losses  more  or  less  remote  has 
been  illustrated  as  follows :  "  Suppose  through  the  negligence 
of  a  railroad  company  the  house  of  A,  near  a  railroad,  is  set  on 
fire  without  his  fault,  by  sparks  and  cinders  escaping  from  the 
locomotive  used  by  the  company,  and  is  consumed,  and  that  the 
adjoining  buildings  of  B,  C  and  D  are  thereby,  and  without  their 

>  See  ante,  §§  180, 253.  '  Field  on  Dam.,  §§  10, 48  et  neq. ;  664 
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fault,  successively  consumed,  is  the  company  liable  to  B,  C  and  D, 
respectively  ?  On  this  question  the  authorities  seem  very  conflict- 
ing. *  *  *  Thus,  it  has  been  held,  that  where,  through  the 
defective  condition  of  a  locomotive  of  the  defendant,  a  railroad 
company,  a  quantity  of  wood  was  ignited  in  one  of  its  sheds, 
and  the  shed  was  consumed,  and  the  fire  therefrom  set  on  fire  and 
consumed  the  house  of  the  plaintiff,  about  one  hundred  and 
thirty  feet  distant  from  the  shed,  the  plaintiff  could  not  recover 
of  the  company  for  the  loss  he  had  thereby  sustained.*  So,  where 
a  railroad  company,  through  its  negligence,  set  fire  to  the  house 
of  another,  and  the  fire  therefrom  was  communicated  to  the  house 
of  a  third  party,  which  was  consumed  with  its  contents,  it  was 
held  that  the  railroad  company  was  not  liable  for  the  loss  of  the 
last  building  or  its  contents  thus  destroyed.'  *  *  *  On  the 
other  hand,  in  several  recent  and  well-considered  cases,  it  has  been 
held  that  such  losses  may  be  recovered ;  that  such  damages  are 
not  too  remote  from  the  negligent  cause ;  that  the  casual  connec- 
tion between  the  negligence  and  the  losses  of  the  respective  par- 
ties is  complete,  and  that  the  question  of  negligence  of  the  com- 
pany, and  of  the  other  parties,  should  be  submitted  to  the  jury 
under  all  the  circumstances  of  the  case.  Thus,  in  Illinois,  where 
it  appeared  that  a  locomotive,  belonging  to  the  defendant,  in 
passing  through  a  village  with  a  train  of  cars,  threw  out  great 
quantities  of  unusually  large  cinders,  which  set  on  fire  a  ware- 
house near  the  track,  the  heat  and  flames  from  which  ignited  a 
building  of  the  plaintiff,  which  was  situated  about  two  hundred 
and  fifty  feet  from  the  warehouse,  and  which  was  thereby 
destroyed;  it  was  held  that  the  company  was  not  exonerated 
from  liability  merely  because  the  plaintiff's  house  was  not. imme- 
diately ignited  by  cinders  thrown  from  the  locomotive,  but  by 
the  burning  of  the  warehouse ;  that  it  was  not  a  conclusion  of 
law,  that  the  fire  sent  forth  by  the  locomotive  should  be  consid- 
ered as  the  remote  and  not  the  proximate  cause  of  injury  to  the 
plaintiff,  but  a  question  of  fact  to  be  determined  by  the  jury  un- 
der the  instructions  of  the  court. 

^^  And  in  a  recent  case,  where  the  action  was  for  damages  caused 

1  Ryan  v.  New  Tork  Cent.  R.  Co.,  35        *  Pennsjlyania  R.  Co.  o.  Kerr,  62  Pa^ 
^.  Y,  210.  St.  368. 
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by  sparks  emitted  from  the  company's  engine,  kindled  fires  in 
two  different  places  on  lands  not  belonging  to  the  plaintiff,  and 
the  two  fires  spread,  and  finally  uniting  passed  over  the  lands  of 
several  other  parties  and  finally  reached  the  premises  of  the  plain- 
tiff, about  four  miles  distant  from  the  point  where  it  first  started, 
and  there  destroyed  the  property  of  the  plaintiff ;  the  court  held 
that  the  loss  was  not  too  remote  to  allow  a  recovery.*  And  the 
same  doctrine  has  been  recently  maintained  in  Wisconsin."  • 

Seo.  338.  The  reasons  in  support  of  the  decisions  on  this  ques- 
tion first  above  referred  to  are  assailed  by  Lawbbnoe,  C.  J.,  of  the 
supreme  court  of  Illinois,  as  follows :  "  It  has  been  held  by  this  and 
various  other  courts,  that  if  fire  is  communicated  to  the  dried  grass 
of  an  adjoining  field,  through  the  carelessness  of  the  persons  man- 
aging a  railway  locomotive,  and  spreads  over  the  field,  no  matter  to 
what  extent,  destroying  hay  stacks,  fences  and  houses,  the  company 
is  liable.  *  *  *  But  if  these  two  decisions,  in  New  York  and 
Pennsylvania,*  are  correct  law,  it  must  be  held  that  if  fire  is  com- 
municated from  the  locomotive  to  the  field  of  A,  and  spreads 
through  his  field  to  the  adjoining  field  of  B,  while  A  must  be  reim- 
bursed by  the  company,  B  must  set  his  loss  down  as  due  to  a  re- 
mote cause,  and  suffer  in  uncomplaining  silence.  Would  there  not 
be  in  such  a  decision  a  sense  of  palpable  wrong,  which  would  shock 
the  public  conscience  and  impair  the  confidence  of  the  community 
in  the  administration  of  the  law } "  ^ 

'  AtchiBon  T.  &  S.  F.  Ck>.  v.  Stanford,  famoas  sqaibcase  ;  Illidgev.  Goodwin, 

12  Eans.  354 ;  St.  Jo.  &  D.  C.  B.  Co.  o.  24  £.  C.  L.  272 ;  Lynch  v,  Nurdin,  41 

Chase,  11  id.  47.  id.  422;    Rigby  «.   Hewitt,   5    Exch. 

*  Field  on  Damages,  §  664 ;  Kellogg  240 ;  Greenland  v.  Chaplin,  5  id.  243 ; 
V.  Chicago  &  N.  WT  R.Co.,  26  Wis.  223.  Montoya  v.  London  Ass.  Co.  6  id.  451 ; 
See,  also,  Perley  v.  Eastern  R.  Co.,  98  Ins.  Co.  «.  Tweed,  7  Wall.  44 ;  Powell 
Mass.  415;  Hart  v.  West.  R.  Co.,  13  v,  Deveny,  8  Cash.  300;  Vandenbnrgh 
Mete.  99;  Annapolis  &  E.  R.  Co.  v.  «.  Truaz,  4  Den.  464 ;  Hart  «.  West  K. 
Qantt,  39  Md.  115  ;  Kellogg  t^.Milwaa-  Co.,  13  Mete.  99  ;  Perley  v.  Eastern  R. 
kee  &  St.  P.  R.  Co.,  Cent.  L.  J.,  vol.  1,  Co.,  98  Mass.  414 ;  Cleavelandsv. Grand 
278;  Opinions  of  MiLLBR  and  Dillon,  Trunk  R.  Co.,  42  Vt.  449;  Piggot  d. 
JJ.,  U.  a  C.  C,  Iowa,  May  T.,  1874;  Eastern,  etc,  R.  Co.,  54  E.  C.  L.  229 ; 
Whart.  on  Neg.,  §  154.  Smith  v.  The  London  &  S.  W.  R.  Co., 

•Ryan  v.  The  New  York  Cent.  R.  L.R.,  6  C.  P.  98;  Atchison  T.  &  S.F.  R. 

Co.,  35  N.  Y.  214  ;  and  The  Pennsyl-  Co.  «.  Sanford,  12  Kans.  354  (1874). 

▼ania  R.  Co.  v.  Kerr,  62  Pa.  St.  353  In  the  last  case,  which  was  an  action 

(1869).  for  damages,  for  the  negligent  setting 

♦  Pent  t?.  Toledo,  P.  &  W.  R.  Co.,  59  of  a  fire,  valentine,  J.,  in  delivering 
111.  849  (1871).  See,  idso,  Scott  o.  the  opinion  of  the  supreme  court  of 
Shepherd,    2    Wm.    Black.  892,   the  Kansas,  observes:   '^ After  a  careful 
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Sec.  339.  The  reason  for  holding  a  negligent  party  for  the 
continuous,  direct  and  natural  consequences  of  his  wrongful  act, 
though  some  of  the  losses  sustained  thereby  may,  in  respect  to 
the  successive  causes  and  eflEects,  be  remote  from  the  first  active 
producing  case,  has  frequently  been  recognized  and  seems  to  be 
based  upon  the  soundest  reasoning.  It  is  true  that  the  subject  of 
causation  and  the  tracing  of  causes  to  results  is,  many  times,  one 
of  great  difficulty.  Every  event  is  the  result  of  certain  causes,  or 
combination  of  causes,  more  or  less  remote.  And  there  may  be 
great  difficulty  sometimes  in  tracing,  or  determining  the  legal 
cause  of  a  loss  sustained,  or  in  fixing  a  just  rule  of  liability  in  such 
cases.  The  law  seems  to  permit  the  tracing  back  of  the  causes  of 
an  injuiy  to  the  party  who  first  set  in  motion  the  dangerous 
element  which  resulted  in  the  damage.* 

Sec.  34:0.  According  to  the  reasoning  in  some  of  the  cases,  a 
party  whose  building  is  ignited  directly  by  cinders,  or  fire  sent 
forth  by  the  negligence  of  the  agents  of  a  railroad  company,  may 
recover  therefor ;  but  if  the  fire  thus  caused  continues  and  burns 
another's  buildings  the  company  is  not  liable,  on  the  ground  that 
the  latter  loss  is  not  the  immediate  or  proximate  result  of  the  first 
active  and  producing  cause.     But  suppose  the  building  first 

examination  of  this  question,  we  are  the  proximate  cause,  unless  some  new 

satisfied,  both  upon  reason  and  author-  causes,  independent  of  the  first  cause, 

itj,  that  the  damage  is  not  too  remote  shaH  intervene  between  the  first  cause 

to  be  recovered.      We  have  already  and  the  final  injurious  result.     This  is 

decided  that  where  the  fire  has  run  equally    true    where    the    successive 

thirty   rods   from  the  place  where  it  events  are  separated  by  clearer    and 

was   first     kindled,    and    there    does  better  defined  outlines  than  they  are 

damage,  the  plaintiff  may  recover.   St.  in  the  burning  of  prairie  frass  or  a 

Jo.  &  D.  C.  R.  Co.  V.  Chase,  11   Kans.  stubble  field.     ♦    ♦    *      Why  should 

47.     Now,  if  the  plaintiff  may  recover  not  every  person,  whether  far  away  or 

when  the  fire  has  run  thirtv  rods,  why  near,  recover  for  the  wrongful  acts  of 

may  he  not  recover  when  the  fire  has  another  ?    Even  if  it  should  bankrupt 

run  forty  rods,  or  a  mile,  or  four  miles?  the  wrong-doer,  would  that  be  any  rea- 

Will  it  be  claimed  that  the  ownership  sou  for  not  compensating  an  innocent 

of  the  property  over  which  the  fire  sufferer  ?    As  a  question  of  ethics  and 

runs  can  make  any  difference  ?    *    *  morals,   as   well  as  of  law,  where  a 

*    The  first  efficient    and    adequate  great  loss  is  to  be  sustained  by  some- 

cause,  as  well  as  every  intermediate  body,  who  should    bear  it,  the  inno- 

cause,  necessarily  following  from  the  cent  or  the  guilty?" 
first  cause)  is  always  held  in  law  to  be 

*  See  opinion  of  Shaw,  C.  J.,  in  Wm.  Black.  892;  Big.L.  Cas.,  L.  T.. 
Marble  i>.  City  of  Worcester,  4  Gray,  note,  p.  608;  Field  on  Damages,  §§  10, 
805 ;  Scott  V,  Shepherd,  3  Wils.  403 ;  2    49,  50  et  seq.,  664  et  seq.,  and  notes. 
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ignited  by  the  carelessness  of  a  railroad  company  or  other  person 
is  one  of  a  continuous  row  of  houses  owned  by  A,  B,  C  and  D, 
and  that  the  burning  of  the  building  of  A  was  through  the  direct 
act  or  negligence  of  such  party,  and  that  the  destruction  of  the 
others  by  the  burning  of  the  first  was  unavoidable,  would  B,  0 
and  D  be  deprived  of  the  right  of  recovery  on  the  ground  that 
their  loss  was  not  the  direct  or  proximate  result  of  the  wrongful 
act  of  the  railroad  company  or  its  agents  ?  Or,  suppose  that  one 
party  owiis  fifty  feet  of  a  tenement,  and  another  party  owns 
another  fifty  feet  of  the  same,  would  a  destruction  of  the  property 
of  the  former  by  the  willful  act  or  the  negligence  of  a  party,  and 
the  unavoidable  destruction  of  the  interests  of  the  latt,er  thereby, 
exempt  the  wrong-doer  from  liability  for  the  latter's  loss,  when  he 
in  no  manner  contributed  to  the  same  and  used  due  diligence  to 
avoid  the  loss  ?  We  think,  both  upon  the  weight  of  authority 
and  of  reason,  that  it  would  not ;  and  that  the  liability  of  the 
wrong-doer  in  such  a  case  would  be  the  same  to  the  latter  as  the 
former,  whether  it  was  an  act  of  willful  intention  or  of  mere  neg- 
ligence. He  should  sustain  the  loss,  who  has  set  in  motion  the 
dangerous  element,  or  been  the  active  cause  of  it. 

Sec.  341.  CtompUoatlons  arising  from  suooessive  negligence.  —  Some 
of  the  most  complicated  questions  arising  from  the  successive 
negligence  of  different  parties  have  been  presented  for  adjudica- 
tion. "Thus,  suppose  that  through  carelessness  of  a  railroad 
company,  in  not  using  a  proper  spark  a/rrester^  sparks  escape  from 
its  locomotive,  which,  falling  on  dry  rubbish,  carelessly  left  by 
another  party  scattered  over  his  premises  near  the  railroad,  and, 
fanned  by  the  wind,  it  takes  fire,  and  fed  by  the  rubbish  it  is 
driven  by  the  wind  to  the  buildings  of  another  party,  which  are 
thereby  consumed,  which  party  is  liable  for  the  loss  ? "  '  On  this 
question  Mr.  Wharton  says  :  "  Supposing  that  had  it  not  been  for 
the  intervention  of  a  responsible  third  party,  the  defendant's  neg- 
ligence would  have  produced  no  damage  to  the  plaintiff,  is  the 
defendant  liable  to  the  plaintiff  ?  This  question  must  be  answered 
in  the  negative,  for  the  general  reason  that  causal  connection  be- 
tween negligence  and  damage  is  broken  by  the  interposition  of 

1  Field  on  Dam.,  §  666. 
48 
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independent  responsible  hnman  action.  I  am  negligent  on  a  par 
tieular  subject-matter.  Another  person,  moving  independently, 
comes  in,  and  either  negligently  or  maliciously  so  acts  as  to  make 
my  negligence  injurious  to  a  third  person.  K  so,  the  person  so 
intervening  acts  as  a  non-conductor,  and  insulates  my  negligence, 
so  that  I  cannot  be  sued  for  the  mischief  which  the  person  so 
intervening  directly  produces.  He  is  the  one  who  is  liable  to  the 
person  injured.  I  may  be  liable  to  him  for  my  negligence  in 
getting  him  into  difficulty,  but  I  am  not  liable  to  others  for  the 
negligence  which  he  alone  was  the  cause  of  making  operative."  * 

The  question  here  presented  opens  up  to  us  the  consideration 
of  the  vast  problems  of  causation.  The  chain  of  causation, 
viewed  in  the  light  of  philosophy  and  enlightened  reason,  is  end- 
less. All  events  are,  when  contemplated  in  this  light,  the  results 
of  a  combination  of  many  antecedent  causes.  In  the  language  of 
Mr.  Mill,  "for  every  event  there  exists  some  combination  of 
objects  or  events,  some  given  combination  of  objects  and  events, 
some  given  concurrence  of  circumstances  positive  or  negative,  the 
occurrence  of  which  will  always  be  followed  by  that  phenomenon. 
We  may  not  have  found  out  what  this  concurrence  of  circum- 
stances may  be,  but  we  never  doubt  there  is  such  a  one,  and  that 
it  never  occurs  without  having  the  phenomenon  in  question  as  its 
effect  or  consequence.  *  *  *  It  is  seldom,  if  ever,  between 
a  consequent  and  one  single  antecedent  that  this  invariable 
sequence  subsists.  It  is  usually  between  a  consequent  and  the 
sum  of  several  antecedents,  the  concurrence  of  all  of  them  being 
requisite  to  produce,  that  is,  to  be  certain  of  being  followed  by 
the  consequent.  In  such  a  case  it  is  very  common  to  single  out 
one  only  of  the  antecedents  under  the  denomination  of  cause, 
calling  the  others  merely  conditions." ' 

Sbo.  342.  We  may  observe  that  the  maxim  causa  proxima  et 
non  remota  spectatur,  which  is  frequently  applied  as  a  maxim  to 
limit  the  liability  of  parties  for  injuries  or  losses  sustained,  is  an 
imperfect  rule,  and  under  the  decisions  of  the  courts  is  practically 
disregarded  in  determining  the  limits  of  liability  for  a  wrong 
done.    We  find  the  chain  of  causation  by  successive  links  endless, 

»  Wh&Tt.  on  Neg.,  ^IMetseq.  » 1  Mill's  Logic  (2  Lond.  ed.).  8»8. 
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and  the  limitation  of  damages  by  the  maxim  to  the  proximate 
cause ;  but  we  also  find  the  courts,  disregarding  the  literal  interpre- 
tation of  the  maxim,  have  extended  the  liability  in  numerous  cases 
to  more  remote  consequences  of  a  wrong.  Is  there  a  distinction, 
as  to  approximate  cause,  between  science  and  law  ?  Is  there  prac- 
tically any  line  of  limitation  in  respect  to  the  remoteness  of 
the  consequences  of  a  wrong  for  which  a  wrong-doer  is  not  hable  ? 
Or  does  this  depend  upon  the  motives  of  the  wrong-<doer,  or  the 
degree  or  character  of  the  wrong  ? 

Take  the  famous  Squib  case,  already  cited,  where  the  defend- 
ant threw  into  the  market  place  on  fair  day  a  squib,  which  differ- 
ent parties,  which  we  may  designate  as  A,  B  and  0,  caught  up, 
and  to  avoid  injury  to  themselves,  threw  away,  until  it  struck  and 
destroyed  the  eye  of  the  plaintiff.  The  whole  movement  of  the 
squib  was,  by  a  fiction  of  the  law,  or  in  a  legal  sense,  considered 
the  act  of  the  party  who  first  threw  it,  although,  but  for  the  acts 
of  the  other  parties  the  loss  could  not  have  happened.  Again, 
take  the  case  of  Atchison^  etc.y  R.  Co.  v.  Sta/nford^  where  by  the 
negligence  of  a  railroad  company  sparks  emitted  from  a  locomo- 
tive of  the  railroad  company  set  fire  to  grass,  which  spread  over 
the  premises  of  several  parties,  and  finally  caught  and  consumed 
the  property  of  the  plaintiff,  and  where  the  court  held  that  the 
loss  was  not  too  remote,  and  that  the  railroad  company  was  liable.' 

Sec.  343.  But  a  larger  rule  of  liability  has  sometimes  been 
recognized  in  case  of  the  willful  wrong-doing  of  another,  than  in 
case  of  mere  negligence.  Thus,  if  a  party  should  willfully  set  fire 
to  a  building,  he  would  undoubtedly  be  held  to  contemplate  all 
the  damages  which  legitimately  followed  therefrom,  and  be  respon- 
sible for  all  damages  that  resulted  to  any  party  however  remote  or 
extended  the  result  from  the  original  act.*  And  in  view  of  this  doc- 
trine we  have  heretofore  been  led  to  affirm  that  the  rule  of  extended 
liability  in  such  cases  depends  upon  the  motives  of  the  wrong- 
doer, or  the  degree  of  negligence  manifested  in  the  particular 
case  ;*  that  the  subject  is  too  subtle  to  allow  any  definite  line  of 

»  12  Kans.  854.  '  AUison  fl.  Chandler,  11  Mich.  548 ; 

^  See,  alflo,  Kellogg  o.  Chicago,  etc..  Field  on  Dam.,  g§  53,  78  ;  Mayne  on 

R.  Co., 26  Wis.  228  ;  Perley  «.  Eaetem  Dam.  25  fst  sea, 

R.  Co.,  d8  Mass.  415.  *  Field  on  Dam.,  §  68. 
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liability  to  be  drawn/  and  that  "  there  is  a  tendency  to  recognize 
a  rule  on  this  subject  of  liability  for  the  consequences  of  a  wrong 
somewhat  flexible  and  elastic,  varying  in  cases  of  torts,  as  we  shall 
have  occasion  to  notice  more  fully  hereafter,  with  the  motives  of 
the  wrong-doer,  and  covering  more  or  less  extended  and  remote 
consequences,  depending  on  the  character,  grade  or  degree  of  the 
wrong  done."  '  And  it  has  also  been  stated  as  a  legal  proposition 
that,  "in  cases  of  oflScious  interference  with  property,  wiUful 
wrongs,  frauds  or  gross  negligence,  the  liability  may  extend  to 
remote  effects  and  losses,  even  those  that  are  the  result  of  a  natu- 
ral chain  of  effects,  produced  and  caused  by  the  original  wrong."  ' 

Sbo.  344.  In  cases  of  the  positive  negligence  of  a  party,  where 
there  is  loss  sustained,  even  though  it  immediately  results  from 
the  passive  negligence  of  an  intervening  party,  it  seems  to  me 
more  consonant  with  principles  of  justice  to  hold  the  party 
responsible  who  set  in  motion  the  dangerous  element,  that,  al- 
though affected  by  intervening  causes,  produced  the  result ;  that 
where,  except  for  the  negligence  of  an  intermediate  party,  the 
loss  would  not  have  occurred,  still,  if  the  negligence  of  such 
party  would  not  have  resulted  in  any  loss,  except  for  the  positive 
and  active  negligence,  or  willful  act  of  another,  who  set  in  motion 
or  was  the  active  creator  of  causes,  but  for  which  the  passive 
negligence  of  another  would  have  resulted  in  no  injury,  but  by 
which,  and  through  such  negligence  or  willful  act  a  loss  finally 
results  to  another,  the  party  negligently  or  willfully  acting,  or 
originally  setting  in  motion  the  cause  of  injury,  should  be  held 
responsible  for  all  the  natural,  probable,  and  legitimate  conse- 
quences of  such  wrongful  act,  and,  especially  in  cases  of  willful  and 
intentional  wrong,  for  all  the  consequences  thereof,  however 
remote.* 

Sec.  346.     Damages  generally  in  oases  of  torts. — ^We  have    Stated 

that  a  corporation  should  be  liable  to  damages  for  its  torts  the 

>  Field  on  Dam.,  §  33.  SaUsbury.  2  Y.  &  J.  891 :  Saxton  «.  Ba- 

•  Field  on  Dam.,  §  13.  con,   31  Vt.  540 ;  West  v.  Forrest,  22 

<  Id.,  g§  32,  53  et  seq.;  McDaniel  v.  Mo.  344. 

Emanuel.  2  Rich.  (8.  C.)  455  ;  Straw-  *  Field  on  Dam.,  §§  62, 53, 78 ;  Mayne 

bridge  v.  Turner,  9  La.  213 ;  Powell  c.  on  Dam.  26  et  seq. 
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same  as  a  natural  person.  The  measure  of  damages  would  of 
course  be  the  same ;  but  some  illustrations  of  this  subject  may  be 
beneficial,  although  it  more  appropriately  belongs  to  a  treatise 
especially  devoted  to  the  law  of  damages.' 

In  case  of  injury  to  the  person  of  another  from  the  negligence 
of  a  railroad  or  other  corporation,  to  which  the  plaintiff  did  not 
in  any  material  manner  contribute,  the  elements  of  damages  may 
be  summarized  as  follows : 

1.  Loss  of  services  during  the  time  the  injured  party  is  inca- 
pacitated.' 

2.  Expenses  of  medical,  surgical  and  other  attendance.* 

3.  Bodily  pain  and  mental  anguish.* 

4.  Permanent  disability,  which  the  jury  may  take  into  consider- 
ation in  estimating  the  present  damages.* 

5.  Exemplary  damages,  where  such  are  allowable  by  the  law  of 
the  locality  where  the  trial  is  had,  and  where  the  circumstances  of 
the  case  authorize  it.' 

Sec.  346.  In  relation  to  permanent  injury  as  an  element  of 
damages,  it  may  be  observed  that  damages  "  although  generally 
limited  to  the  injury  at  or  before  the  commencement  of  the  suit, 
or  to  the  time  of  trial,  yet,  it  frequently  occurs,  that  in  determin- 
ing the  present  injury,  matters  of  a  prospective  character  must 
also  be  considered,  and  particularly  where  the  injury  is  of  a  per- 
manent character,  damages  for  the  future  injury  should  be  allowed. 
Thus,  where  the  claim  was  for  breaking  a  leg,  it  was  held  proper 
to  show  the  probable  future  condition  of  the  limb,  but  not  the 

>  Field  on  Damages,  ch.  20;  Sedg.  wliera  it  was  held,  among  other  things, 

on  Dam.  99  et  seq.  that  mental  anguish  was  a  proper  ele- 

« Wade  V.  Leroy,  20  How.  84 ;  Morse  ment  of  actual  damages. 

V.  Auburn,  etc..  R.  Co.,  10  Barb.  621 ;  <^  Masters  v.  Warren,  27  Conn.  293; 

Holyoke  v.  Grand  Trunk  R.  Co.,  48  N.  Sejrer  v.   Barkhamstead,    22   id.  290; 

H.  541.  Wade  tJ.  Leroy,  20  How.  84  ;  Curtis  t). 

*  Peoria  Bridge  Association  I).  Loomis,  Rochester,  etc.,  R.  Co.,  18  N.  Y.  634. 
20  111.  235  :  Beardsley  v.  Swann,  4  Mc-  •  Winters  «.  Hannibal,  etc.,  R.  Co.,  39 
Lean,  833 ;  Ransom  v.  New  York,  etc..  Mo.  468  ;  Field  on  Dam.,  §§  614,  667  et 
R.  Co.,  15  N.  Y.  415 ;  Moody  v,  Osgood,  seq.  and  notes;  Mendelsohn  v.  Anaheim 
50  Barb.  628.  Lighter  Co.,  40  Cal.  657;  Southern  R. 

*  Ranson  «.  N.  Y.  &  Erie  R.  Co.,  15  C.  v.  Kendrick,  40  Miss.  374 ;  Atlantic, 
N.  Y.  416 ;  Curtifls  «.  Rochester,  etc.,  R.  etc.,  R.  Co.  v.  Dunn,  19  Ohio  St.  162 ; 
Co,  20  Barb.  282 ;  Linsley  v.  BushneU,  Qoddard  u.  Grand  T.  R.  Co.,  57  Me. 
15  Conn.  225 ;  W^est  «.  Forrest,  22  Mo.  202  ;  Belknap  o.  Boston,  etc.,  R,  Co.,  49 
844;  McKinley  «.  The  Chicago  &  N.  N.  H.  858;  Caldwell  v.  N.  J.  Steam  B. 
W.  R.   Co.,  44  U.—  (not  pubUshed).  Co.,  47  N.  Y.  282. 
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consequences  of  a  hypothetical  second  fracture.*  In  such  a  case 
it  is  proper  also  to  consider  diminished  capacity  to  work  at  the 
plaintiff 's  trade,  arising  from  the  injury."  * 

Sec.  347.  Exemplary  damages. — The  application  of  the  doctrine 
of  exemplary  damages  to  corporations  has  been  attended  with 
much  difficulty.  The  reason  for  allowing  them  assigned  by  its 
advocates  would  hardly  seem  applicable  to  them,  viz. :  that  of 
punishing  the  wrong-doer.  For  wrong  implies  at  least  a  mali- 
cious intent,  but  how  can  it  be  said  that  an  ideal  and  imaginary 
person  can  have  a  mind  which  cherishes  malice,  or  an  evil  or 
wrongful  intent.  The  general  rule  in  reference  to  exemplary 
damages  has  been  thus  stated  :  "  For  torts,  under  circumstances 
of  great  aggravation,  the  jury,  in  addition  to  such  actual  damages 
as  they  may  find  the  injured  party  entitled  to,  *  *  *  may 
further  allow  for  an  example  to  others  and  a  punishment  of  the 
wrong-doer,  exemplary  or  punitive  damages."*      The  damages 

»  Lincoln  «.  Saratoga  R.Co.,  23  Wend.  Cal.   Stage  Co.,    13  Cal.   699;    Penn- 

425.    See,  also,  Johnson  v.   Perry,  2  sylvania  Canal  Co.  t).  Graham,  63  Pa. 

Hamph.572;  Curtiss  «.  Rochester,  etc.,  St.  290;  Smith  v.   Holcomb,  99  Mass. 

R.  Co.,  20  Barb.  282.  552  ;  Holyoke  «.   Grand  T.  R.  Co.,  48 

«  Field  on  Dam.,  §§  614,  616 ;  DoneU  N.  H.  541;  Stockton  tj.  Frye,  4  Gill.  406; 

«.  Sandford,!!  La.  Ann.  645.   See,  also,  Matteson  v.  N.  Y.  C.  R.  Co.,  62  Barb. 

Filer  tJ.  The  N.  Y.  Cent.  R.  Co.,  49  N.  864;  Smith  v.  Overby,  30  Ga.  241 ;  Cox  «. 

Y.  42;  Toledo,  etc.,  R.Co.  «.  Baddeley.  Vanderkleed,  21   Ind.  164;  McGrew  «. 

64  111.  19;  Frink  ©.  Schroyer,  18  id.  Stone, 53 Pa. St.436; Ballon «.Famum.ll 

416 ;  Slater  v.  Rink,  id.  527 ;  Passenger  Allen,  73 ;  Caldwell  u.  Murphy,  1  Dner, 

R.  Co.  V.  Donahue,  70  Pa.  St,  119 ;  Kan-  233 ;  1  Kern.  416 ;  Kinney  «.  Crocker, 

sas  Pac.  R.  Co.  «.  Pointer,  9  Kans.  620;  18  Wis.  74 ;  Hanover  R.  Co.  «.  Coyle, 

City  of  Chicago  t).    Langlass,  52  111.  55  Pa.  St.  396  ;  Aaron  v.  Second  Av.  R. 

256 ;  Fair  c.  Lond.  &  N.  W.  R.  Co..  21  Co.,  2  Daly,  127 ;  Aldrich  c.   Palmer, 

L.  T.  (N.  S.)  326 ;  Holyoke  v.  Railway  24  Cal.  518 ;  Wheaton  «.  North  Beach 

Co.,   48    N.    H.    541;    Weisenberg  v.  R.  Co..  36  id.  590  ;. Illinois  C.  R.  Co.  «. 

aty  of  Appleton,  26  Wis.  56.  Barron,  5  Wall.  90  ;  Page  f>.  Mitchel, 

The  same  doctrine  is  held  applicable  13  Mich.  63 ;  Joslyn  «.  McAllister,  22  id. 

to  injuries  sustained  by  the  negligence  300. 

of  a  municipal  corporation.      Peoria  ^  Field  on  Dam.,  §  32.     In  a  note  to 

Bridge  Assoc,  v.  Loomis,  20 111.235 ;  Hunt  this  section  it  is  observed :  '  *  Although 

«.  Hoyt,  id. 544;  Mason  i^.The  Inhabitants  the  author  has   felt  compelled  from 

of  Ellsworth,  32  Me.  271 ;  City  of  Ripon  the  preponderance  of  authority,  to  thus 

V.  Bittel,  30  Wis.  614 ;  Nebraska  City  state  the  rule,  he  would  also  express 

V.Campbell,  2  Black.  590.     See,  also,  his  con  victions  that  the  adoption  of  the 

Morse  'o.  Auburn  k  S.  R.  Co.,  10  Barb,  doctrine  was  a  departure  from  the  true 

621 ;  Rawson  v.  N.  Y.  &  Erie  R.  Co.,  principles  of  the  law  of  damages  and 

15  N.  Y.  415  ;  Keyes  9.  Devlin,  3  E.  D.  of  public  policy  and  a  flaw  in  the  struct- 

S.  518 ;  Bannon  v.  Baltimore  &  O.  R.  are  of  our  jurisprudence,    involving 

Co.,  24  Md.  108;  Seger«.  Barkhamsted,  much  controversy,  and  resulting    in 

22  Conn.  290 ;  Lawrence  9.  Honsatonic  confusion  and  uncertainty.    Nor  is  the 

R.  Co.,  29  Conn.  890;    Fairchilds  «.  doctrine  by  any  means  so  deeply  rooted 
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swarded  are  perhaps  in  most  cases  the  same  whether  the  doctrine 
of  exemplary  damages  as  advocated  by  Mr.  Sedgwick,  or  the  doc- 
trine of  actual  damages  as  maintained  by  Mr.  Greenleaf,  be 
adopted/ 

Sec.  348.  According  to  the  doctrine  of  actual  damages  only, 
the  rule  adopted  would  give  adequate  damages,  not  only  for  those 
pecuniary  losses  sustained  which  may  be  capable  of  a  certain  and 
definite  pecuniary  estimate,  such  as  loss  of  time,  clothing,  and 
expenses  of  medical  and  other  attendance,  necessarily  sustained 
and  incurred  by  reason  of  the  wrong  of  the  defendant,  but  also 
for  those  other  indefinite  and  uncertain  damages  not  capable  of 
definite  pecuniary  estimate,  such  as  injury  to  the  person,  mental 
agony,  lacerated  feelings,  disappointed  hopes,  and  paternal  affec- 
tions. These  elements  of  damages  also  usually  enter  into  the 
estimate  and  determine  the  amount  of  exemplary  damages  allowed 
by  them.  The  general  result,  therefore,  may  be  practically  the 
same ;  or  we  may  say,  in  the  language  of  Mr.  Justice  Cole  : 
"  The  controversy  on  this  subject  between  Prof.  Greenleaf  and 
Mr.  Sedgwick  may,  perhaps,  after  all  the  attention  and  discussion 
it  has  excited,  be  found  to  be  a  controversy  as  to  the  terminology 
of  the  law  rather  than  as  to  the  extent  of  the  right  of  recovery 
or  the  real  measure  of  damages.  Prof.  Greenleaf  holds  that, 
while  the  plaintiff  can  only  recover  compensation,  he  is  not  con- 
fined to  the  proof  of  actual  pecuniary  loss,  but  that  the  jury  may 
take  into  consideration  every  circumstance  of  the  act  which  injuri- 
ously affected  the  plaintiff  not  only  in  his  property  but  in  his  per- 
son, his  peace  of  mind,  his  quiet  and  sense  of  security  in  the 
enjoyment  of  his  rights ;  in  short,  his  happiness.  But  it  must 
affect  his  happiness  and  not  his  neighbor's;  and  therefore  to  this 
question  alone  the  jury  should  be  restricted.  While  Mr.  Sedg- 
wick holds  that  "  wherever  the  elements  of  fraud,  malice,  gross 
negligence  or  oppression  mingle  in  the  controversy,  the  law, 
instead  of  adhering  to  the  system  or  even  the  language  of  com- 

in  the  common  law,  as  to  be  placed    Id.,  g§  73,  74, 76.  77.    See,  also.  Fay  v, 
bejond  the  bounds  of  controversy.'*    Parker,  58  N.  H.  842. 
Field  on  Dam.,  §  32,  note  1.    See,  also, 

^  See  Sedg.  on  Dam.  (8d  ed.)  Appendix  and  note ;  2  Greenl.  on  Ev.,  g§  266, 267; 
Field  on  Dam.,  §§  26.  78,  74,  76. 
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pensation,  adopts  a  wholly  different  rule.  It  permits  the  jury  to 
give  what  it  terms  punitory,  vindictive,  or  exemplary  damages ; 
in  other  words,  blends  together  the  interests  of  society  and  the 
aggrieved  individual,  and  gives  damages,  not  only  to  recompense 
the  sufferer,  but  to  punish  the  offender."  * 

Sec.   349.  Application  of  the  doctrine  to  private  corporations. — ^We 

have  already  intimated  that  the  doctrine  of  exemplary  damages 
loses  much  of  its  force  when  it  is  sought  to  apply  it  to  corpora- 
tions ;  for  as  corporate  acts,  whether  tortious  or  otherwise,  must 
be  done  by  agents,  and  the  corporate  body  is  but  an  imaginary  one, 
without  a  physical  or  mental  organization,  it  is  a  mere  fiction  of 
the  law  which  supposes  them  capable  of  a  wrongful  intent.  But, 
notwithstanding  this,  they  are  frequently  held  liable  in  a  civil 
action,  like  natural  persons,  for  the  negligence  and  even  for  the 
wanton  and  malicious  acts  of  their  servants  or  agents,  when  com- 
mitted in  the  line  of  their  employment  or  within  the  scope  of 
their  duty. 

Great  extremes  of  views  are,  however,  held  by  various  decis- 
ions on  the  question  of  liability  of  corporations  for  exemplary 
damages.  But  many  cases  which  have  been  assumed  to  sustain 
the  doctrine  are  not  clear  as  to  the  true  basis  of  damages  in  such 
cases ;  and  if  it  is  evident  that  some  of  them  rest  upon  the  gross 
negligence  of  the  agents  or  persons  that  may  be  held  to  represent 
the  coi'poration  in  employing,  or  knowingly  continuing  incompe- 
tent agents  in  their  employment,  and  the  liability  in  some  cases 
is  made  to  rest  upon  grounds  of  public  policy.' 

In  others,  the  right  to  exemplary  damages  rests  upon  some 
positive  direction  or  authority  of  the  company,  or  upon  some 
subsequent  indorsement  or  approval  of  the  acts  of  the  agent,*  and 
in  others  the  doctrine  is  held  to  be  applicable,  even  where  the 
tort  is  neither  authorized  nor  ratified,  as,  unlike  natural  persons, 
corporations  can  be  subject  to  no  other  corrective  influence  than 
pecuniary  loss.* 

*  Hendrickson  v.  KiD^fsbury,  21  la.  well  v.  N.  J.  Steamboat  Co.,  47  N,  Y. 
879.  282  ;  Hagan  v.  Providence  R.  Co.,  8  R 

*  Field  on  Dam.,  g  87  ;  Shearm.  &  I.  88 ;  Belknap  v.  Boston,  etc,  R.  Co., 
Redf.  on  Neg.,  §§  600,  601,  and  notes.  49  N.  H.  358. 

s  Field  on  Dam.,  §  85  6t  86q, ;  Cald-       «  Field  on  Dam.,  §  85. 
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Sec.  350.  Bxtreme  doctrine  of  liability  for  exemplary  damages.  — 
The  application  of  rules  relating  both  to  ordinary  and  exemplary 
damages  against  corporations  are  most  common  in  case  of  the  negli- 
gence of  the  servants  and  agents  of  railroad  corporations.  Their 
servants  and  agents  are  generally  very  nnmerous ,  and  their  duties 
are  frequently  important,  and  require  the  exercise  of  much  care 
and  judgment. 

In  a  recent  case  in  Maine,  where  a  brakeman  grossly  insulted  a 
passenger,  and  the  railroad  company  was  sued  therefor,  the 
supreme  court  of  that  state  held  the  following  extreme  doctrine 
on  this  subject :  "  We  confess  that  it  seems  to  us  that  there  is 
no  class  of  cases  where  the  doctrine  of  exemplary  damages  can  be 
more  beneficially  applied  than  to  railroad  corporations,  in  their 
capacity  of  common  carriers  of  passengers,  and  might  as  well  not 
be  applied  to  them  at  all,  as  to  limit  its  application  to  cases  where 
the  servant  is  directly  or  impliedly  commanded  by  the  corporation 
to  maltreat  and  insult  a  passenger,  or  to  cases  where  such  an  act 
is  directly  or  impliedly  ratified,  for  no  such  cases  will  ever  occur. 
A  corporation  is  an  imaginary  being.  It  has  no  mind  but  the 
mind  of  its  servants.  All  of  its  schemes  of  mischief,  as  well  as 
its  schemes  of  public  enterprise,  are  conceived  by  human  minds, 
executed  by  human  hands ;  and  these  minds  and  hands  are  its  ser- 
vants' minds  and  hands.  All  attempts,  therefore,  to  distinguish 
between  the  guilt  of  the  servant  and  the  guilt  of  the  corporation, 
or  the  malice  of  the  servant  and  the  malice  of  the  corporation,  or 
the  punishment  of  the  servant  and  the  punishment  of  the  corpo- 
ration, is  sheer  nonsense,  and  only  tends  to  confuse  the  mind  and 
confound  the  judgment.  Neither  guilt,  malice,  nor  suflEering,  is 
predicable  of  this  ideal  existence  called  a  corporation.  And  yet, 
under  cover  of  its  name  and  authority,  there  is  as  much  that  is 
deserving  of  punishment  as  can  be  found  anywhere  else.  And 
since  these  ideal  existences  can  neither  be  hung,  imprisoned, 
whipped,  or  put  in  the  stocks  —  since  no  coercive  infiuence  can  be 
brought  to  bear  upon  them  except  that  of  pecuniary  loss — it  does 
seem  to  us  that  the  doctrine  of  exemplary  damages  is  more  bene- 
ficial in  its  application  to  them,  than  in  its  application  to  natural 
persons."  * 

'  Walton,  J.,  in  Goddard  v.  Grand    road  Co.  v.  Hurst,  36  Miss.  660;  Rail- 
T.  R.  Co.,  57  Me.  202.    See,  also,  Rail-    road  Co.  v.  Blocher,  27  Md.  277. 
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But  the  weight  of  authority,  in  order  to  hold  the  corporation 
liable  for  exemplary  or  punitive  damages,  would  seem  to  require 
that  the  corporation  either  consent  to,  or  authorize,  or  ratify 
the  tort  of  the  servant ;  the  same  as  would  be  required,  if  the 
wrong  were  done  by  a  natural  person,  in  order  to  visit  on  him 
exemplary  damages.* 

Why  punish  the  principal,  who  has  not  done  the  injury,  or  had 
any  such  purpose,  and  is  personally  free  from  fault ;  and  especially 
where  there  are  no  circumstanoes  indicating  any  want  of  care,  or 
any  negligence  in  fact  on  his  part.* 

But  it  has  been  held  that  the  corporation  may  be  guilty  of  gross 
negligence,  so  as  to  authorize  the  imposition  of  exemplary 
damages  where  it  knowingly  permits  an  incompetent  or  iiniit 
agent  to  continue  in  the  business  of  the  corporation,  and  where 
the  injury,  coming  within  the  class  of  cases  that  authorizes  ex- 
emplary damages,  was  the  result  of  such  incompetence  and  unfit- 
ness.' 

In  the  case  of  Ooddard  v.  Grand  Tnmk  R,  Co,y  the  decision 
might  perhaps  have  rested  upon  the  doctrine  of  indorsement  of 
the  acts  of  the  agent.* 

On  this  subject  the  court  of  appeals  of  New  York  observe :  "  For 
injuries  by  the  negligence  of  a  servant,  while  engaged  in  the  busi- 
ness of  the  master,  within  the  scope  of  his  employment,  the  latter 
is  liable  for  compensatory  damages ;  but  for  such  negligence,  how- 
ever gross  or  culpable,  he  is  not  liable  to  be  punished  in  punitive 
damages,  unless  he  is  also  chargeable  with  gross  misconduct. 
Such  misconduct  may  be  established  by  showing  that  the  act  of 
the  servant  was  authorized  or  ratified*,  or  that  the  master  employed 

*  Caldwell  «.  New  Jersey  Steamboat  *  Field  on  Damages,  §  86 ;  Sheann.  ft 

Co.,  47  N.  Y.  282 ;  Mendelsohn  v.  Ana-  Redf.  on  Neg.,  §  601. 

heim  Lighter  Co.,  40  Cal.  657 ;  Turner  *  Id.   See,  also,  Shearm.  &  Redf.  on 

«.  North  Beach  R.  Co.,  34  id,  594 ;  Hill  Neg.,  §§  600,  601.  and  notes. 

V.  N.  0.,  etc.,  R.  Co.,  11  La.  Ann.  292  ;  *  See  Field  on  Damages,  §  87,  and 

Milwaukee,  etc.,  R.  Co.  o.  Finney,  10  notes. 

Wis.  3c8  ;  Boulard  t.  Calhoun,  13  La.  In  a  more  recent  and  a  more  temper- 
Ann.  445 ;  Hagan  v.  Providence  R.  Co.,  ate  opinion,  the  same  learned  judge 
3  R.  I.  88 ;  Evansville,  etc.,  R.  Co.  «.  maintains  the  views  expressed  in 
Baum,  26  Ind.  70  ,  Clark  v,  Newsara,  1  Goddard  «.  Grand  T.  R.  Co.,  gupra, 
Exch.  131;  Ackerson  v.  Erie  R.  Co.,  See  opinion  W ALTON,  J.,  in  Hanson  «. 
32  N.  J.  254 ;  Belknap  v,  Boston,  etc..  Railroad  Co.,  62  Me.  84. 
R.  Co.,  49  N.  H.  858  ;  Bowler  v.  Lane, 
8  Mete  (Ky.)  311. 
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or  retained  the  servant,  knowing  that  he  was  incompetent,  or 
from  bad  habits,  unfit  for  the  position  he  oecnpied."  * 

Sec.  351.  Oross  negligence  which  anthoxizes  exemplary  damages. — 
In  order  to  authorize  exemplary  damages  for  negligence  under 
any  circumstances,  the  negligence  should  be  very  flagrant  and 
culpable  or  the  circumstances  must  show  a  very  reckless  indiffer- 
ence to  duty  or  utter  want  of  regard  for  persons  or  their  prop- 
erty, from  which  it  has  been  field  that  malice  may  be  well 
inferred  or  imputed  to  the  defendant."  Mere  gross  negligence 
is  held  not  to  be  sufficient  to  warrant  exemplary  damages,  even 
where  the  general  doctrine  is  recognized ;  but  the  negligence 
must  be  so  gross  as  to  raise  a  presumption  that  the  party  in 
fault  is  conscious  of  the  probable  consequences  of  his  negligence 
or  carelessness,  and  is  indifferent  to  the  injury  likely  to  fol- 
low.* And  the  corporation  cannot  in  any  case  be  liable  for 
punitive  damages  for  the  acts  of  an  agent  where  the  agent  him- 
self would  not  be  liable,  were  the  suit  brought  against  the  agent 
himself.* 

Sec.  352.  Inconaigtenoy  of  tsie  rule  in  its  application  to  corporations. — 
The  difficulty  and  inconsistency,  if  not  the  absurdity  of  the  appli- 
cation of  the  doctrine  of  exemplary  damages,  especially  to  cor- 
porations, has  been  frequently  referred  to  aud  maintained  by  the 

*  Cleghorn  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  Caldwell  v.  N".  J.  Steamboat  R.  Co., 47 

56  N.  Y.  44.  id.  296. 

'  Field  on   Dam.,  §  84.      See,   also,  *  Ackerson  v.  Erie  R.  Co.,  3  Vroom, 

Welch  V.  Darand,36  Conn.  182;  Walk-  254;  Hamilton  v.  Third  Av.  R.  Co.,  53 

er  V.  Erie  R.  Co.,  63  Barb.  260  ;    Far-  N.  Y.  25  ;  Townsend  v.  N.  Y.  Cent.  R. 

well  t?.  Warren,  51111.467;    Greene.  Co.,  56  id.  295.    See,  also,  further  on 

Craig,    47    Mo.    90;    New    Orleans,  the  subject  of  corporate  liability  for 

etc.,  R.  Co.  V.  Statham,  42  Miss.  607 ;  exemplary  damaffes.  Hopkins  v.  A.  & 

Pickett  tJ.  Crook,  20  Wis.  8o8;  Holyoke  St,  R.  Co.,  36  N.  H.  9  ;  Taylor  «.  Rail- 

u.  Grand  Trunk  R.  Cq.,  48  N.  H.  544.  way  Co.,  48  id.  304  ;  Bannon  «.   Balti- 

3  Wallace©.  Mayor,  etc.,  2  Hilt.  440;  more,  etc.,  R.  Co.,  24  Md.  108  ;  Balti- 

Heil  V.  Glanding,  42  Pa.  St.  493 ;  Cald-  more,  etc.,  R.  Co.«.  Blocher,  27  id.  277; 

well  V.  New  Jersey  Steamboat  Co.,  47  Vicksburg,  etc.,  R.  Co.  v,  Patton,  81 

N.  Y.  282  ;  Cochran  v.  Miller,  18  la.  Miss.  156;  New  Orleans,  etc.,  R.  Co.  v. 

12S  ;  Brannon  v.  Baltimore  R.  Co.,  47  Hurst,  36  id.  660;  Hill  9.  New  Orleans, 

N.  Y.280;  Vicksburg  Railroad  Co.d. Pat-  etc. ,  R.  Co. ,  11  La.  Ann.  445;  Jeflferson- 

ton,31  MiBs.  156.  See,  also,  the  English  ville,  etc.,  R.  Co.  t>.  Rogers,  38  Ind.  116; 

cases,  Emblen  v.  Myers,  6  H.  &  N.54;  Atlantic,   etc.,  R.  Co.  v.  Dunn,  19  Ohio 

3  L.  J.  Exch.  71;  Bell  v.  Midland,  etc..  St.  162;  Frinku.Coe,  4  Greene  (la.),55o; 

R.  Co.,9  W.  R.  612;  IOC.  B.(N.  S.)287;  Perkins  v.  Missouri, etc., R.  Co.. 55  Mo. 

3  L.  J.  C.T.  73.    See,  also,  Cleghorn  «.  201;  Sedg.  on  Dam.  666  et  ieq, 
N.  Y.  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44 ; 
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most  conclusive  reasoning.  The  doctrine  is  based  upon  the  sup- 
position of  willful  wrong,  or  wicked  intention.  It  supposes  the 
purpose  to  do  wrong.  And  the  ground  for  the  infliction  of  ex- 
emplary damages  is  in  the  nature  of  a  punishment  for  that  wrong, 
and  also  to  thereby  afford  an  example  to  others.  But  how  can  a 
corporation  be  guilty  of  a  moral  wrong  ?  And  on  what  princi- 
ple can  a  corporation  be  held  for  exemplary  damages  for  the 
moral  wrongs  of  its  servant  to  which  it  has  in  no  way  contrib- 
uted, nor  of  which  it  has  in  no  manner  approved  ?  In  the  able 
dissenting  opinion  of  Mr.  Justice  Tapley,  in  Goddard  v.  Grand 
Railroad  Company  (from  which  we  have  already  quoted  from 
the  opinion  of  the  majority  of  the  court,  as  given  by  Mr.  Jus- 
tice Walton),  he  observes :  "  The  theory  of  punitive  dam- 
ages is  the  infliction  of  a  punishment  for  an  offense  commit- 
ted. It  presupposes  the  existence  of  a  moral  wrong,  an  infraction 
of  the  moral  code ;  a  wrong  in  which  the  community  has  some 
interest  in  the  redress  and  in  securing  immunity  from  in  the 
future.  It  presupposes  also  an  offender,  and  designs  to  punish 
that  offender.  To  punish  one  not  an  offender  is  against  the  whole 
theorj^  policy  and  practice  of  the  law  and  its  administration. 
*  *  *  The  idea  of  punishing  one  who  is  not  particeps 
criminis  in  the  wrong  done  is  so  entirely  devoid  of  the  first 
principles  and  fundamental  elements  of  the  law,  that  it  can 
never  find  place  among  the  rules  of  action  in  an  intelligent 
community."  * 

The  absurdity  thus  presented  and,  in  fact,  the  apparent  want 
of  foundation  of  the  doctrine  on  any  sound  principle,  has  recently 
led  to  full  and  exhaustive  consideration  of  the  whole  subject ;  and 
in  a  recent  case  in  New  Hampshire,  where  there  had  been  an 
apparent  if  not  a  complete  recognition  of  the  doctrine,  the 
supreme  court  of  that  state  entirely  repudiated  it,  as  unsound 
in  principle  and  entirely  unnnecessary  in  the  measure  of 
adequate  damages,  even  in  cases  of  the  most  aggravated  torts. 

Seo.  353.     Recent  eacamlnation  of  the  dootrine  of  exemplary  damages. 

—  In  the  case  above  referred  to,  there  was  a  critical  examination 
of  this  doctrine  and  a  review  of  the  authorities  bearing  upon  it, 

1  See  disseDting  opinion  of  Taplbt,  J.,  in  Goddard  v.  Qrand  Trunk  R.  Co. 
57  Me.  202. 
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and  Mr.  Justice  Nelson,  who  delivered  the  opinion,  observes : 
"  Perhaps  it  would  not  be  erroneous  to  say  that  the  question  has 
not  been  thoroughly  examined  and  very  carefully  considered,  but 
it  has  been  suffered  to  lean  upon  and  sustain  itself  by  the  sup- 
posed weight  of  authority,  rather  than  to  stand  upon  principle 
and  inherent  strength.  At  any  rate,  in  view  of  the  more  recent 
cases,  wholly  contradicting  and  irreconcilable  as  we  have  seen 
them  to  be,  *  *  *  we  are  constrained  to  adopt  the  language 
of  Judge  CusHiNo,  in  Symonda  v.  Ga/tter^  and  to  say,  ♦  ♦  ♦ 
'  The  doctrine  in  regard  to  vindictive  damages  seems  to  be  now  in 
such  an  unsettled  condition  as  to  justify  and  call  for  an  examina- 
tion of  the  authorities.' "  "  And  after  a  review  of  various  authori- 
ties supposed  to  sustain  the  doctrine,  he  proceeds  to  observe: 
"  This  review  of  some  of  the  prominent  cases  touching  the  sub- 
ject under  consideration,  it  seems  to  me,  must  compel  the  conclu- 
sion which  has  already  been  indicated,  that  the  modem,  erroneous 
idea  of  exemplary  damages  originated  in,  and  is,  in  fact,  the  same 
thing  as  damages  for  wounded  feelings,  as  distinguished  from 
damages  for  an  injury  to  the  person  or  property.  Damages  for 
lacerated  sensibilities,  insulted  honor,  tyrannical  oppression,  and  so 
forth,  being  much  emphasized,  and  often  being  the  principal 
damage  suffered  by  the  plaintiff,  and  language  being  loosely  used 
and  not  preserving  the  true  distinction  carefully,  or  intemperately 
used,  in  the  heat  of  indignation,  which  judges  often  felt  and 
could  not  repress  while  contemplating  an  enormous  outrage,  it 
finally  came  to  be  understbod  that  damages  might  be  given  in  a 
civil  suit,  as  a  pimishment  for  an  offense  against  the  public,  an 
idea  that  is  certainly  not  plainly  declared  (as  I  think  I  have  un- 
mistakably shown)  in  the  early  cases.  *  *  ♦  The  result  is, 
that  the  wholesale  doctrine  of  damages  for  mental  pain  and 
wounded  feeling,  expressed  in  inconsiderate  language  vehemently 
announced,  under  circumstances  and  on  occasions  of  judicial 
anger,  irritation  and  excitement,  has  come  to  be  misunderstood 
and  mistaken  for  the  doctrine  of  punitive  damages,  when,  in  fact, 
it  is  but  a  branch  of  the  law  of  compensatory  damages.  *  *  * 
Thus,  the  doctrine  of  compensation  for  the  plaintiff  has  become 
ie  doctrine  of  punishment  for  the  defendant,  importing  into 

>  32  N.  H.  458.  *  Fay  o.  Parker,  63  N.  H.  342. 
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civil  suits  that  punishment  which  still  remains  in  criminal  proced- 
ure ;  and  so,  unfairly  and  unconstitutionally,  as  well  as  illogically, 
punishing  an  offender  twice  for  the  same  crime.  *  *  *  What 
is  civil  remedy  but  reparatiou  for  the  wrong  inflicted  to  the  injury 
of  the  party  seeking  redress,  compensation  for  damages  sustained 
by  the  plaintiff?  Ilow  could  the  idea  of  punishment  be  deliber- 
ately and  designedly  installed  as  a  doctrine  of  civil  remedies  ? 
Is  not  punishment  out  of  place,  irregular,  anomalous,  exceptional, 
unjust,  unscientific,  not  to  say  absurd  and  ridiculous,  when  classed 
among  civil  remedies?  What  kind  of  a  civil  remedy  for  the 
plaintiff  is  the  punishment  of  the  defendant  ?  The  idea  is  wrong. 
It  is  monstrous  heresy.  It  is  an  unsightly  and  an  unhealthy 
excrescence,  deforming  the  symmetry  of  the  body  of  the  law." ' 

Seo.  354.  The  conclusions,  in  the  opinion  of  the  court  in  the 
case  last  referred* to,  are  strongly  supported  by  the  doctrines,  and 
the  principles  and  elements  of  damages,  announced  by  the  early 
writers.  It  was,  for  instance,  aflirmed  by  Mr.  Rutherford,  over 
a  hundred  years  ago,  that  damages  was  every  loss  or  diminution 
of  what  was  a  man's  own,  occasioned  by  the  fault  of  another ; 
that  a  loss  or  diminution  of  a  man's  right  to  life,  limbs,  liberty, 
character  and  reputation,  through  the  fault  of  another,  gives  him 
a  right  to  demand  reparation  from  him  by  whose  fault  they  have 
been  lost  or  diminished ;  that  the  person  who  has  been  maimed  has  a 
right  to  enjoy  the  freedom  from  pain  thus  caused,  and  that  he 
has  a  right  to  demand  mnart  money ^  that  is,  indemnity  in  money 
for  the  smarts  or  pains  caused  by  such  wrongful  act ;  that  he 
should  be  entitled  to  recover  such  money,  for  blemishes  which 
remain  after  the  original  smart  or  pain  is  over ;  that  if  a  person 
has  been  wounded  without  cause,  he  should  recover,  not  only  for 
the  loss  of  time  and  expense  of  cure,  but  for  the  pain  he  has  felt ; 
that  if  he  has  been  beaten,  but  has  sustained  no  loss  of  time,  or 
incurred  no  expenses  thereby,  he  is  still  entitled  to  recover  smart 
money ^  or  satisfaction  for  the  pain  he  has  suffered ;  and  that,  if  he 
has  been  unlawfully  imprisoned,  "the  mere  uneasiness  arising 
from  the  situation  under  which  he  may  include  the  disgrace  at- 
tending it,  is  a  damage  to  him." ' 

»  Fay  t).  Parker,  53  N.  H.  342.  '  See  Rutherford's  Ins.,  B.  1,  cli.  17, 

§§  1. 10. 
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Sec.  365.  The  term  "  smart  Tnoney  "  has  frequently  been  used 
in  modem  decisions  as  synonymous  with  exemplary  or  punitive 
damages ;  and  to  indicate  damages  given  to  punish  the  offender, 
and  as  an  example  to  others.  But  referring  to  the  meaning  con- 
veyed by  the  term  "  miart  money ^^^  as  used  by  Mr.  Rutherford, 
we  formerly  observed :  "  We  may  here  discover  the  origin  of  the 
term  "  smart  money ^^  which  was  evidently  used  in  England  over 
a  hundred  years  ago,  and  especially  by  this  distinguished  author, 
in  a  different  legal  sense  from  the  one  now  conveyed  by  its  use, 
in  connection  with  damages.  It  was  then  used  to  convey  the  idea 
of  mere  compensation  for  suffering  or  smarts^  physical  or  mental, 
which  an  injured  person  suffered,  and  not  to  indicate  a  punish- 
ment of  the  wrong-doer,  neither  to  make  him  smart  for  his  wrong 
done,  nor  to  deter  others  from  a  repetition  of  similar  wrongs. 
The  doctrine,  even  in  cases  of  aggravated  wrongs,  was  that  of 
reparation  and  compensation,  and  not  that  of  punishment  or 
example."  * 

Sec.  356.  Oonfliot  growing  out  of  the  diverse  roles.  —  Considerable 
conflict  and  inharmony  has  resulted  in  the  adoption  of  different 
views  and  rules  for  the  measure  of  damages.  On  the  grounds 
and  for  the  reasons  to  which  we  have  referred,  against  the  appli- 
cation of  the  doctrine  of  exemplary  damages,  in  general,  its  appli- 
cation to  corporations  seems  unnecessary.  And  the  rejection  of 
mental  suffering,  resulting  from  indignity  to  the  person  or  outrage, 
under  circumstances  of  aggravation,  as  an  element  of  actual  damages 
presents  the  strange  anomaly  of  the  possibility  of  the  most  intense 
and  protracted  mental  suffering,  caused  by  the  wrongful  act  of  an- 
other, without  any  remedy  therefor.  But  where  the  doctrine  ot 
mere  compensation  for  the  losses  sustained  is  only  recognized,  this 
is  extended  to  cover  all  those  results  of  injury,  and  incidental  losses, 
such  as  injury  to  the  feelings  and  affections,  wounded  pride,  mental 
agony  and  suffering,  which  are  not  susceptible  of  any  exact  pecuni- 
ary estimate ;  and  which,  where  the  doctrine  of  exemplary  damages 
is  recognized,  is  usually  covered  in  a  general  way  by  an  allowance 
of  exemplary  damages,  notwithstanding  the  jurors  in  estimating 

»  Field  on  Dam.,  g  74.  See,  also,  447 ;  McKinley  «.  The  Chicago  &  N. 
Detroit  Post  Co.  v.  Mc Arthur,  16  Mich.    W.  R.  Co.,  44  la.  [not  published.] 
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these,  in  fact,  take  into  consideration  all  the  circumstances  of 
aggravation  and  suffering,  in  detennining  the  proper  amount  of 
them. 

After  some  controversy  and  confusion,  in  relation  to  this  mat- 
ter, there  seems,  however,  to  be  a  tendency  of  the  courts,  even 
where  the  doctrine  of  exemplary  damages  is  recognized,  to  allow 
mental  suffering  as  an  element  of  actual  damage. ' 

Seo.   357.     Damagos  for  injurios  rosulting  in  death.  —  The  generally 

recognized  common-law  doctrine,  tiiat  although  a  party  might  re- 
cover full  compensation  at  least  for  an  injury  to  his  person,  still,  if 
the  injury  was  so  severe  that  death  ensued,  nothing  could  be  recov- 
ered, has  recently  been  assailed  as  based  upon  a  mere  dictum  of 
Lord  Ellenborouoh,  and  as  unfounded  in  reason.  * 

But  not  only  in  England,  but  in  the  various  states,  there  are 
statutes  providing  that  actions  may  be  maintained  by  the  repre- 
sentatives of  deceased  persons,  for  damages  sustained  by  the 
widow,  next  of  kin,  or  estate  of  the  deceased  or  some  of  them,  by 
reason  of  the  wrongful  act  of  the  defendant  producing  the 
death.'  Under  these  statutes  there  have  been,  on  various  impor- 
tant questions,  presented  for  adjudication  a  great  uniformity  in  the 
decisions.  For  instance,  in  the  absence  of  special  statutory  regu- 
lations on  the  subject  contained  in  these  statutes,  it  has  uniformly 
been  held  that  only  actual  and  not  exemplary  damages  can  be 
recovered;  that  nothing  can  be  recovered  for  the  physical  or 
mental  sufferings  of  the  deceased,  or  for  the  sorrow,  suffering  or 
grief  of  the  parties  entitled  to  the  benefit  of  the  statutes ;  *  that 

»  See  McKinley  v.  The  Chic.  &  N.  W.  &  N.  658;  S.  C»  7  Am.  L.  Reg.  680; 

R.  Co.,  44  la.   [not  published]  ;  Fay  t>.  FrankUn  v.  S.  E.  Railway  Co.,  3  H.  & 

Parker,  supra.  N.  211 ;  Blake  v.  Mid.  R.  Co.,  18  Q.  B. 

*  See  opinion  of  Lord  Ellenbor-  98;  S.  C,  88  Eng.  Com.  L.  &  Eq.  93; 
OUOH,  in  Baker  v.  Bolton,  1  C^mp  493.  10  Eng.  L.  &  Eq.  487  ;  Gillard  v.  The 
See  opposing  views,  Dillon,  J.,  in  Suli-  Lancashire,  etc.,  R.  Co.,  12  L.  T.  356. 
van  17. Union  P.  R.Co.,3  Dillon,  334,Q.S.  For  decisions  under  various  statut-es 
C.C,  Dist.  Neb., Oct. T.,  1874;  1  Cent.L.  of  the  states  see  Pennsylvania,  etc.,  R. 
J.59o;  Jones  c. Perry, 2  Esp.482;  Cross  Co.  v.  McCloskey,  23  Pa.  St.  526; 
V.  Guthrey,  2  Root  (Conn.),  90.  Also  Same  v.  Zebe.  38  id.  818 ;  Same  v.  Kel- 
discuBsion  in  1  Cent.  L.  J.  690,  614,  ly,  81  id.  372 ;  Same  «.  Vandever,  36  i<L 
622:  Field  on  Dam.,  §  626.  298:   Same  v.  Henderson,  51  id.  315; 

*  For  copies  of  the  various  statutes  North  Pennsylvania  R.  Co.  v.  Robin- 
relating  to  this  subject,  see  Field  on  son,  44  id.  175;  Cleveland,  etc.,  R.  Co. 
Dam  ,§§  227,  228,  299  and  notes.  v.   Rowan,  66  id.  803:    Whitfoid  t?. 

*  See  deciHions  under  the  English  Panama  R.  Co.,  23  N.  Y.  465  ;  Quin  «. 
statutes,  Duckworth  v,  Johnson,  4  H.  Moore,  16  id.  482 ;  Mclntyre  o.  N.  Y. 
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damages  can  only  embrace  those  matters  that  are  the  source  of 
pecuniary  injury  to  the  persons  for  whose  benefit  the  statutes  were 
intended,  but  that  the  jury  have  great  latitude  in  estimating  such 
damages ;  *  that  nothing  can  be  allowed  by  way  of  solatium  for 
grief  or  loss  of  society ; '  and  that  the  jury  cannot  consider,  in  an 
action  for  the  death  of  a  wife,  the  loss  of  her  society,  or  the  hus- 
band's mental  suffering,  as  an  element  of  damages.' 

Sec.  358.  Elements  of  damages  in  case  of  death ;  what  it  is  oompe- 
tent  to  show.  —  In  case  of  liability  under  the  statutes  for  the  death 
of  a  person,  it  has  been  held  that  it  was  competent  to  show  the 
value  of  the  life  of  the  deceased  to  the  parties  entitled  to  recover 
therefor;  *  the  loss  of  personal  care  and  training,  and  intellectual 
and  moral  culture  which  would  have  been  received  had  the 
deceased  lived;  "the  exact  situation,  annual  earnings,  habits, 
health  and  estate  of  the  deceased ;  the  profits  of  his  labor  or  bus- 
iness ;  what  he  would  have  earned  for  the  support  of  those  en- 
titled to  recover,  or  for  the  estate,  as  the  case  may  be,  and  the 
probability  or  reasonable  expectation  of  the  life  of  the  deceased 
at  the  time  of  the  injury,  and  which  may  be  determined  by  refer- 
ence to  the  '  Carlisle '  or  other  tables  of  recognized  scientific 
accuracy  relating  to  the  expectation  of  human  life."  * 

Cent.  R.  Co.,  47  Barb.  515 ;  Lebman  Donaldson  ^,  Miss.  &  Mo.  R.  Co.,  18  la. 

«.  Brooklyn,  29  id.  284  ;  State  of  Mary-  280. 

land  9.  Baltimore,  etc.,  R.  Co.,  24  Md.  It  maybe  observed  that  no  deduc- 

84;  Central  R.  Co.  v.   Baches,  55  111.  tion  from  the  amount  to  which  the 

379 ;  Central  R.  Co.  v.  Weldon,  52  id.  parties  may  be  entitled  can  be  made 

290;  Chicago  &  N.  W.  R.  Co.  o.  Swett,  on  accoant  of  any  insurance  by  them 

45  id.  197 ;  Chicago  k  Alt.  R.  Co.  v.  or  others  on  the  life  of  the  deceased. 

Shannon,  43  id.  888  ;  City  of  Chicago  Althorpf  t>.  Wolfe,  22  N.Y.  855 ;  Hard- 

0.  Major,   18  id.   849;    Donaldson  v.  ingv.TownBhend,48Vt.536;PittsbQrg, 

Miss.  &  Mo.  R.  Co.,  18  la.  280;  Telfer  etc.,  R.  Co.  v.  Thompson,  56  111.  138; 

f>.  Northern  R.  Co.,  1  Vroom,  188.  Field  on  Dam.,  g  587  et  %eq.  and  notes. 

1  Pensylvania  R.  Co.  v.  Keller,  67  ^  Field  on  Dam.,  §  631.    See,  also,  in 

Pa.  St.  800;  Tilley  v.  Hudson  R.R.  Co.,  support  of  the  propositions  made,  Pa. 

29  N.  T.  252 :  Duckworth  v.  Johnson,  R.  Co.  u.  Keller,  67  Pa.  St.  800 ;  Kres- 

4  H.  ft  N.  653 ;  Paulmier  v.  Erie  R.  ter  o.  Smith,  66  N.  C.  154 ;  Mclntyre  v. 

Co.,  34  N.  J.  L.  151.  N.  Y.  Cent.  R.  Co.,  87  N.  Y.  287 ;  35 

«  Pyne  ».  Great  N.  R.  Co.,  4  B.  &  S.  How.  Pr.  36  ;  Quin  «.  Moore,  15  N.  Y. 

396;  Jour.  (N.  S.)  199;  82  L.  J.  Q,  B.  435 ;   Sherman  «.  West  Stage  Co.,  24 

377;  11    W.   R.  922;  8  L.  T.  (N.  S.)  la.  515 ;  Illinois,  etc.,  R.  Co.  «.  Weldon, 

734.  52  111.  290;  Baltimore,  etc.,  R.  Co.  v. 

»  Green  t>.  Hudson  River  R.  Co.,  32  State,  33  Md.  542 ;  David  c.  South  W. 

Barb.  25  ;  Blake  «.  Midland  R.  Co.,  18  R.  Co.,  41  Ga.  228. 

Q.  B.  93 ;  21  L.  J.  Q.  B.  233.    See,  also,  *  Field  on  Dam.,  g  682. 

50 


Phitatb  Cokpobatioks. 


CHAPTER   XIII. 


BDITS  AT  LAW  BT  AIID  AGAINST  OOBrOEATtODS. 


The  right  to  sue  and  the  lUbilit;  to  be  lued,  common  Uw  ind- 

Ma;  HDe  aod  be  saed  b^  membeis. 

Where  suit  maj  b«  brought. 

Foreign  corpontioQB  cot  citizena. 

When  Buita  may  be  brought  in  the  fedeTAl  courts. 

A  corpontioD  maj  be  ad  alien  under  the  jadiciary  act. 

It  ma;  be  a  citizen  uuder  the  cauatitutiou  of  the  Duited  States, and 

the  acta  of  cocgreas  relating  to  judicial  powera  and  the  jurisdiC' 

tion  of  the  conrta. 
CorporatioDB  cousiderad  aa  citizena  under  the  atatatea  of  the  United 

Statea,  for  the  removal  of  auita  from  the  state  to  the  federal 


Sro,  877.  lUglita  in  courta  under  tlie  national  banking  law. 

»i^.  381.  pBrtles  to  a  snit. 

Sbc.  883.  ProeesB. 

Sbc.  888,  Pleadings. 

Skc.  885.  When  a  party  dealing  with  a  corporation  la  eatopped  to  deny  the 

corporate  exieteoce. 

Sec.  886,  When  the  corporation  la  eatopped  to  deny  ila  BXiBt«Dca. 

Sec.  887.  Qenerat  denial. 

Sbc.  886.  Prof  of  incorporation. 

Skc.  861.  Corporate  recorda. 

Sec.  898.  Stockboldera'  rights  in  equity. 

Sbc.  360.  Tha  right  to  ine  and  the  llabUlty  to  be  anad,  a  cx>mmon  bw 
Inddant.  —  One  of  the  common  law  incideatsof  Kcorpofstion  iethe 
capacity  of  suing  and  being  saed,  the  same  ae  a  natural  person. 
This  power  is  usually  contained  among  the  specified  powers,  in 
general  incorporating  acts.  It  is  evident  that  not  only  corpora- 
tions, but  natural  persons,  would,  in  many  cases,  be  without 
remedy  for  wrongs  suffered,  if  this  right  did  not  exist  As  cor- 
porations may  take,  hold  and  convey  property,  make  contracts, 
and  appoint  agents,  and  in  pursuit  of  their  respective  objects  and 
business,  inflict  and  suffer  wrongs  and  injuries,  it  is  but  reasonable 
that  they  should  have  the  capacity,  not  only  to  sue,  but  also  of 
being  sued. 
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The  remedy  is  quite  as  important  as  the  legal  right,  and  if 
the  law  gives  a  right  it  should  furnish  a  means  to  vindicate  and 
maintain  it ;  lex  semper  debet  remedium.^  He  who  has  a  right 
should  have  a  remedy  ;  vMjvs  ihi  remedium  /  and  this  is  enforce- 
able only  by  means  of  proceedings  in  courts.  The  right  of  a  cor- 
poration to  sue,  and  the  liability  to  be  sued  is  not  only  well  settled 
as  an  incident  of  corporate  capacity,  but  rests  upon  the  soundest 
principles  of  justice.  And  this  remedy  includes  the  right,  not 
only  to  ordinary  proceedings  in  courts,  but  all  those  extraordinary 
remedies  provided  by  law,  and  which  natural  persons  may  claim 
and  enjoy.  Where  statutes  give  special  or  extraordinary  remedies 
to  persons,  this  is  usually  held  to  include  corporations.  And  the 
statutes  of  some  of  the  states  of  the  Union  expressly  provide  that 
whenever  the  word  "  person  "  is  used  in  the  statutes  it  includes 
corporations.* 

Sec.  361.  May  sue  and  be  aned  by  members.  —  A  corporation 
may  sue  or  be  sued  by  any  of  its  members,  whether  natural  per- 
sons or  partnerships,  or  other  corporate  bodies ;  for  its  members 
and  constituent  parts  are  not,  in  a  legal  sense,  the  corporate  body. 
Though  it  is  composed  of  these  members,  they  are  but  the  ele- 
ments which  form  the  one  artificial  body.  The  rule  that  a  part- 
ner cannot  sue  the  partnership,  or  that  a  person  cannot  be  both 
plaintiff  and  defendant  in  the  same  suit,  has  no  application  to  cor- 
porations ;  and  it  is  a  common  practice  not  only  for  a  person  to 
sue  the  corporation  of  which  he  is  a  member,  but  for  corpora- 
tions to  sue  their  members.*  Such  suits  may  be  brought  for  all 
the  variety  of  causes,  and  in  all  the  various  forms,  and  in  the 
same  manner  as  though  the  parties  thereto  were  natural  per- 
sons.* 


*  Per  Holt,  J.,  in  Ashby  «.  White,  2  Gray  «.  Portland  Bank,  3  Maea.  886 ; 
Lord  Haymond,  953 ;  Winemore  «.  Bac.  Abr.,  tit.  Corp.;  Merrick  «.  Peru 
Greenbank,  WiUes,  577.  Coal  Co.,  61  111.  472. 

*  But  under  the  New  York  act  of  *  Dill,  on  Corp.,  ch.  23 ;  Aug.  k  Am. 
1865,  providing  for  incorporation  for  on  Corp.,ch.  11. 

certain  purposes,  it  has  been  held  that  A   corporation    may   not   only  con- 

the  capacity  of  suing,  and  being  sued,  tract  with,  but  sue  its  stockholders, 

is  subject  to  the  qualification,  that  it  officials  or  corporators,  in  their  indi- 

is  in  relation  to  some  matter  within  yidual  capacity.     Wausau  Broom  Co. 

the  8co]>e  of  the  legitimate  purposes  «.  Plumer,  36  Wis.  274;  Chicago,  etc., 

of   the    organisation.     Ancient    City  R.  Co.  «.  Howard,  7  Wall.  892 ;  S.  C, 

Club  «.  Miller,  7  Lans.  412  1  With.  Corp.  Cas.  1. 

^  Connell  «.  Woodard,  6  Miss.  665 ;  A  corporator  may  not  only  contract 
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Sbo.  362.  A  corporation  is  an  imaginaiy  and  ideal  person, 
and  its  contracts  are  not  the  contracts  of  its  individnal  members. 
"  Being  lawfully  assembled,  they  represent  but  one  person,  and 
may,  consequently,  make  contracts,  and  by  their  collective  con- 
sent, oblige  themselves  thereunto."  *  It  is,  therefore,  evident  that 
the  persons  composing  a  corporate  body  may  sue  or  be  sued  by 
a  corporation,  for  any  cause,  and  under  any  circumstances,  the 
same  as  natural  persons.  Thus,  it  is  held  that,  in  case  of  an  incor- 
porated company  with  a  capital  stock  divided  into  shares  and 
held  by  individuals,  the  corporation  and  the  shareholders  are  dis- 
tinct legal  persons,  and  can  sue  and  be  sued  by  each  other ;  that 
where  the  directors  of  a  corporation  have  misapplied  a  portion 
of  its  funds,  the  stockholders  may  recover  the  amount  thus  mis- 
applied, and  if  snch  misapplication  is  threatened  they  may  re- 
strain it  by  injunction ;  that  where  a  corporation  is  threatened 
with  an  injury  which  it  might  restrain  by  injunction,  but  it  re- 
fuses so  to  do,  a  stockholder  may  maintain  a  bill  in  equity,  for  an 
injunction  to  prevent  the  injury,  in  order  to  protect  his  own  inter- 
ests from  immediate  danger  ;  but  it  has  also  been  held  that  where 
a  corporation  has  been  injured  by  a  tort  or  breach  of  contract,  an 
individual  stockholder  will  not  be  permitted  to  come  into  court 
and  prosecute  the  cause  of  action,  because  the  corporation  fails  or 
refuses  so  to  do.' 

Seo.  363.  Where  Buit  may  be  brought  —  A  corporation,  being  an 
artificial  person  created  by  the  supreme  authority  of  the  state,  is, 
in  a  legal  sense,  a  citizen  of  the  state  of  its  creation,  and  is  gener- 
ally entitled  to  all  the  rights  and  privileges  in  court,  of  a  citizen  of 
the  state  where  it  is  instituted.  But  a  distinction  has  been  made 
between  a  corporation  and  a  natural  person,  in  respect  to  its  abso- 
lute right  to  sue  in  the  courts  of  a  state  other  than  the  state  creat- 

with  his  corporation  but  may  sue  or    v.  Wabash  Nayigation  Co.,  4  McLean, 
be  sned  on  such  contracts.  Gulbertson    554. 

»  Ayliffe»8  Civ.  Law,  tit.  35,  B.  2.  p.  491:  Waterbniy  ©.Clark,  4  id.  198;  Ruby 

198  ;  1  Bl.  Com.  475  ;  Hayden  i).  Mid-  v.  Abyssinian  Soc,  15  Me.  306 ;  Whee- 

dlesex  Turnpike  Corporation,  10  Mass.  lock  «.  Moulton,  15  Vt.  519  ;  Isham  v. 

403 ;    The    Proprietors   of  the  Canal  Bennington  Iron  Co.,  19  id.  249. 

Bridfre  v.  Gordon,  1  Pick,  (Mass.)  304  ;  «  Samuel  t.Holladay,  1  Woolw  (C.C.) 

Hartford  Bank  v.  Hart,  3  Day  (Conn.),  400  ;   S.  C,  With,  on  Osrp.  Cas.  139. 
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ing  it.'  It  is  held  that,  outside  of  the  territory  of  the  sovereignty 
creating  it,  it  can  only  maintain  a  suit  on  the  ground  of  the 
comity  existing  between  states.  But,  unless  prevented  on  the 
ground  of  public  policy,  a  corporation  may  usually  maintain  a 
suit  in  the  courts  of  another  state,  the  same  as  a  natural  person.  ' 

The  laws  or  institutions  of  other  states  will  not  be  regarded 
where  it  is  manifestly  against  the  laws  of  the  state,  or  of  the  pub- 
lic policy  so  to  do.' 

A  corporation  created  in  one  state  of  the  Union  is  considered  as 
a  foreign  corporation  in  every  other  state ;  but  the  doctrine  of  the 
comity  of  states,  applicable  in  general  to  the  rights  in  courts,  of 
foreign  corporations,  has  still  stronger  force  when  such  corpora- 
tions bring  suit  in  the  courts  of  a  sister  state  of  the  Union,  from 
the  fact  of  their  natural,  political  and  social,  and  the  extent  and 
intimacy  of  their  commercial  relations.*  It  is  evident,  however, 
that  it  is  competent  for  a  state  to  prohibit  a  foreign  corporation, 
not  only  from  doing  business  within  its  territorial  limits,  but  from 
maintaining  suits  in  its  courts.  The  legislature  of  the  state,  in 
that  respect,  is  supreme,  and  could  prohibit  a  foreign  corporation 

^  Lathrop  «.  Union  Pacific  R.  Co.,  1  and  is  inadmissible  when  it  is  contrary 

McArthur,  284.  to  its  known  policy,  or  prejadicial  to 

*  Thompson  v.  Waters,  25  Mich.  214 ;  its  interests."    g  88. 
5  Cranch,  289 ;  Second  National  Bank        *  Bank    of    Marietta   v,  Pindall,    2 

V.  Lovell,  2  Cin.  (O.)  897 ;  Henriques  Rand.  466 ;  Portsmouth  Livery  Co.  v. 

f>,    Dutch    West    India    Co.,    2    Ld.  Watson,  10  Mass.  91 ;  The   Btote  of 

Kaym.    1585 ;  Chit,  on  Cont.   86;  Na-  Louisiana  v.  Fosdick,  21  La.  Ann.  484  ; 

tioual  Bank    St.   Charles  v.  De   Ber-  S.  C. ,  1  With.  Corp.  Cas.  581 ;  Holcomb 

nales,!  C.  &  P.  569;  Beverley  «.  Lin-  v.   111.,  etc.,   Canal  Co.,  2  Scam.  228; 

coin  Gas-light  Co.,  6  A.  &  E.  829.  Frazier  v,  WiUcox,  4  Rob.  (La.)  518  ; 

'  Id.    The  power  of  the  corporation  Bank   of  Edwardsville  «.  Simpson,  1 

of    one    state    to  make  contracts  in  Mo.  184  ;  Lewis  v.  Bank  of  Kentucky, 

another  state   rests  upon  the  comity  12  Ohio,  132 ;  Ely  v.  Fire  Ins.  Co.,  5 

between  the  states,  and  the  comity  Conn.  560;   Williamson  v,  Smoot,  7 

thus  extended  is  no  impeachment  of  Mart.  (La.)  31 ;     President,    etc.,    of 

sovereignty,  it  being  the  voluntary  act  Lombard  Bank  v.  Thorp,  6  Cow.  46 ; 

of  the  state  by  which  it  is  offered,  but  Hartford  Bank  «.  Barry,  17  Mass.  97  ; 

inadmissible    when    contrary    to    its  Marine,  etc.,   Ins.  Bank  «.  Janncey,  1 

policy,  or  prejudicial  to  its  interests.  Barb.  486 ;  Tombigbee,  etc.,  R.  Co.  v. 

Bank  of  Augusta  v,  Earle,  13  Pet.  519.  Eneeland,  4  How.  (U.  S.)  16  ;  Guaga 

Mr.  Story,  in  his  treatise  on  the  Con-  Iron  Co.  v.  Dawson,  4  Blackf.  202 ; 

flict  of  Laws,  observes :    "  There  is  Savage  Man.  Co.  v.  Armstrong.  5  Shep. 

then  not  only  no  impropriety  in  the  (Me.)  84. 

use  of  the  phrase,  *  comity  of  nations,'        As  to  the  doctrine  of  the  comity  of 

but  it  is  the  most  appropriate  phrase  states  relating  to  contracts,  and  the 

to  express  the  true  foundation  and  ex-  right  to  enforce  them  by  corporations 

tent  of  the  obligation  of  the  laws  of  as  well  as  natural  persons,  see  Id.   See. 

one  nation  within  the  territories  of  also.  Silver  Lake  Bank  v.   North,  4 

another.   It  is  derived  altogether  from  Johns.  Ch.  870. 
the  voluntary  consent  of  the  latter; 
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from  doing  business  therein,  or  impose  such  conditions  thereon  as 
the  public  policy  might  seem  to  require.  As  the  legislatui^  may, 
in  the  creation  of  private  corporations,  limit  their  powers  and 
franchises  in  such  a  manner  as  it  may  deem  proper,  it  is,  perhaps, 
reasonable  that  they  should  have  the  power  to  limit  or  restrain 
foreign  corporations  within  the  state/ 

Seo.  364.  Foreign  oorporatiozui  not  citizens.  —  The  constitution  of 
the  United  States  provides  that  "  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  of  the 
several  states." '  Is  a  corporation  within  the  meaning  of  this  pro- 
vision a  citizen,  and  entitled  to  all  the  rights  and  the  remedies  of 
a  natural  person  in  a  state  other  than  the  one  where  it  was  created 
and  has  a  legal  existence?  This  question  has  been  settled  by 
various  adjudications,  and  we  have  already  stated  that  a  state  had 
the  power  to  prohibit  foreign  corporations  from  doing  any  busi- 
ness in  thcs  state,  or  of  regulating  the  business,  or  of  prohibiting 
it  from  suing  in  its  courts.  And  it  has  been  repeatedly  held  that 
corporations  were  not  citizens  within  the  foregoing  constitutional 
provision,  so  as  to  entitle  them  to  all  the  rights  and  privileges  of 
natural  persons. 

Seo.  365.  The  tenn  "  citizen  "  has  different  meanings  in  differ- 
ent parts  of  the  constitution  of  the  United  States.  Where  the 
constitution  says  that  "  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states,"  the  word  "  citizens  "  has  a  different  meaning  from  its  use 
in  that  part  of  the  constitution  where  it  says  that  "  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity,  where  the  con- 
troversy is  between  a  state  and  citizens  of  another  state,  between 
citizens  of  different  states,  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between  a 
state  or  citizens  thereof  and  foreign  states,  citizens  or  snbjects,"  * 
and  that  part  of  the  judiciary  act  of  congress  where  jurisdiction  is 
made  to  depend  upon  citizenship  of  one  of  the  parties  in  another 

*  Frazier  «j.  Wlllcox,  4  Rob.  (La.)  518  ;    New  Hope,  etc.,  Go.  tJ.  Poughkeepeie 
Atterberry    «.   Knox,  4  B.  Monr.  90;    Silk  Co.,  25  Wend.  648. 
Marietta  «.  Pindall,  2  Rand.  ( Va.)  405 ;        « §  2,  art.  4. 

»  Art.  8,  8  3. 
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state,'  and  the  act  providing  for  the  removal  of  suits  from  the 
state  courts  to  the  circuit  courts  of  the  United  States.' 

Sec.  366.  In  the  former  case  it  is  held  that  corporations  are 
not  citizens  in  the  sense  of  this  constitutional  provision."  It  has 
heen  ably  maintained  that,  although  the  individuals  composing  a 
corporation  may  be  citizens  under  the  provision  of  the  constitu- 
tion securing  "  the  citizens  of  each  state  the  privileges  and  immu- 
nities of  citizens  of  the  several  states,"  such  members  of  the  cor- 
poration carrying  on  business  in  the  corporate  name  are  subject 
to  the  liabilities  and  entitled  to  the  privileges  of  citizens  under 
the  constitution,  but  that  this  privilege  could  have  no  application 
to  an  invisible,  intangible  and  artificial  corporate  person ;  that 
where  a  corporation  makes  a  contract,  it  is  the  contract  of  the 
legal  entity,  of  the  artificial  being  created  by  the  charter,  and 
not  the  contract  of  the  members ;  and  that  the  only  rights  the 
corporation  can  claim  are  the  rights  conferred  by  the  charter,  and 
not  the  rights  which  belong  to  its  members  as  citizens  of  a  state.* 

This  view  was  recently  ably  maintained  by  Chief  Justice  Beebse, 
in  delivering  the  opinion  of  the  supreme  court  of  Illinois,  in  Du- 
cat V.  The  City  of  Chicago^  He  says :  "  Corporations  have  no 
ataitis  in  states,  as  citizens  of  the  state  creating  them,  and  when 
they  come  to  this  state  to  do  business  and  make  profits,  a  discrim- 
ination can  rightfully  be  made  between  them  and  our  domestic 
corporations  of  the  same  character,  and  that  if  it  should  be  deemed 
good  policy  by  the  legislature  they  could  be  so  taxed  or  otherwise 
burdened,  as  to  compel  them  to  leave  the  state.  They  may  be 
regarded  as  a  benefit  or  a  nuisance,  according  to  the  caprice  of  the 
legislature,  they  not  being  citizens  in  any  approved  sense  of  that 
term,  which  can  be  correctly  understood  in  no  other  sense  than 
that  in  which  it  was  understood  in  common  acceptation,  when 
the  constitution  was  adopted,  and  as  it  is  universally  explained  by 

>  Act  Sept.  24, 1798,  Bev.  Stat.  (1874)  168  ;  The  Insurance  Company  «.  The 

109.  Commonwealth,  5  Bash,  68. 

*  Bev.  Stat.  (1874)  113,  §  639.  *  Bank  of  Augusta  «.  Earle,  18  Pe- 

'  Drawbridge  Co.  «.    Shepherd,  20  ters,  519. 

How.  (U.S.)  227;  Louisville,  etc.,  B.  *  48  111.  172  :  affirmed  in   Supreme 

Co.  «.  Letson,  2  id,  497;  La  Fayette  Court,  U.  S.,  10  Wall.  410;    S.  C,  1 

Ins.  Co. «.  French,  18  id.  404 ;  Warren  Withrow's  Corp.  Ca8.55  and  426.     See, 

Man.  Co.  v.  The  Etna  Insurance  Co.,  2  also,  Corfield  v.  Coryell,  4  Washb.  (C. 

Paine,  601 ;  Paul  «.  Virginia,  8  Wall.  C.)  371. 
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writers  on  government,  without  an  exception.  A  citizen  is  of  the 
genus  homo^  inhabiting  and  having  certain  rights  in  some  state  or 
district.  Such  a  being,  if  a  citizen  of  New  York,  or  of  any  other 
st^te  of  this  Union,  is,  for  many  purposes,  a  citizen  of  this  state, 
and  of  all  the  other  states,  and  is  entitled  to  all  such  privileges 
and  immunities  within  the  purview  of  the  constitution,  as  the  cit- 
izens of  those  states  permanently  residing  therein  are  entitled  to. 
These  are  personal  privileges,  and  attach  to  him  in  every  state 
into  which  he  may  enter,  as  to  a  human  being  —  as  a  person  with 
faculties  to  appreciate  them,  and  enjoy  them ;  not  to  an  intan- 
gibility, a  mere  legal  entity,  an  invisible  artificial  being,  but  to 
the  man,  made  in  God's  own  image.  The  individual  citizen  has 
the  power  to  move  from  place  to  place,  as  his  business  or  his  pleas- 
ure may  prompt.  He  has  rights  which  are  so  important  as  to  make 
it  desirable  that  they  should  be  uniform  throughout  this  broad  and 
expanded  Union,  which,  in  order  to  promote  mutual  friendsliip 
and  free  social  or  business  intercourse  among  the  people  of  the 
several  states,  were  placed  by  this  clause  of  article  four  (of  the 
constitution)  under  the  protection  of  the  Federal  government.  In 
the  case  of  corporations  no  such  reasons  exist.  Corporations,  in 
the  states  of  their  creation,  are  not  entitled  to  the  privileges  or 
rights  of  the  citizens  of  such  states.  They  cannot  vote  at  elec- 
tions ;  they  are  ineligible  to  any  public  office ;  they  cannot  be 
executors,  administrators  or  guardians.  They  are  artificial  beings, 
endowed  only  with  such  powers,  and  privileges,  and  rights,  as  their 
creator  thought  proper  to  bestow  upon  them.  They  have  not  the 
power  of  locomotion,  and,  of  course,  are  not  fit  subjects,  in  the 
view  above  expressed,  of  the  constitutional  clause  on  which  this 
case  turns.  Not  being  able  to  go  into  the  states  of  the  Union  at 
their  corporate  will  and  pleasure,  and  exercise  their  faculties 
therein,  they  cannot,  by  any  reasonable  and  just  view  of  that 
clause,  be  deemed  as  coming  within  its  spirit  or  object."  ' 

'  See,  also,  Cooley  on  Const.  Lim.  15  state  upon  the  same  footing  of  other 

and  notes  ;  Liverpool  Ins.  Co.  v.  Mas-  states,  so  far  as  the  advantages  result- 

sachnsetts,  10  Wall.  566  ;  Paul  v.  The  ing  from  citizenship  in  those  states  are 

C'ommon wealth  of  Virginia,  8  id.  168.  concerned.     It  relieves  them  from  the 

In  the  latter  case,  Mr.  Justice  Field,  disabilities  of  alienage  in  other  state:<; 

on  the   construction  of  this  clause  in  it  inhibits   discriminating   legislation 

the  constitution,  observes  :    "  It  was  against  them  by  other  states ;  it  gives 

undoubtedly  the  object  of  the  clause  them  the  right  of  free  ingress   into 

in  question  to  place  the  citizens  of  each  other  states,  and  egress  from  them  ;  it 
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Sec.  367.  It  will  be  evident  from  what  has  been  said,  that 
foreign  corporations  have  no  absolute  and  constitutional  rights 
other  than  in  the  states  where  constituted,  and  can  only  claim  such 
privileges  in  the  courts  of  a  foreign  state,  as  are  permitted  by  the 
comity  of  states,  and  not  in  derogation  of  the  express  statutory 
or  constitutional  provisions  of  such  states. 

Sec.  368.     When  suits  may  be  broagfat  in  the  federal  courts. — We 

have  observed  that  corporations  have  usually  the  same  status  as 
natural  persons  in  the  courts  of  the  state  creating  them,  and  that 
they  do  not  in  foreign  states  enjoy  the  full  capacity  of  a  natural 
person ;  that  they  are  not  entitled  to  all  those  privileges  and  im- 
munities which  natural  citizens  of  a  foreign  state  would  be  enti- 
tled to  under  the  constitution  of  the  United  States,  or,  in  other 
words,  that  under  the  provisions  of  the  constitution  referred  to 
they  are  not  citizens.  But  the  term  "  citizen  "  has  a  different  mean- 
ing in  other  parts  of  the  constitution,  and  especially  in  that  part 
of  it  which  limits  the  judicial  power  of  the  courts  of  the  United 
States,  where  the  term  "  citizen ''  is  held  to  include  corporations. 
On  this  subject  the  constitution  provides  that  the  judicial  power  of 
the  United  States  courts  shall  extend  to  all  cases  of  controversy 

insures  to  them  in  other  states  the  constitution  and  laws,  hj  virtue  of 
same  freedom  possessed  hy  the  dti-  their  being  citizens.  Special  privi- 
zens  of  those  states  in  the  acquisition  leges  enjoyed  bj  citizens  in  their  own 
and  enjoyment  of  property  and  in  the  states  are  not  secured  in  other  states 
pursuit  of  happiness,  and  it  secures  to  by  this  provision.  It  was  not  intended 
them  in  other  states  the  equal  protec*  by  the  provision  to  give  to  the  laws  of 
tion  of  their  laws.  It  has  been  justly  one  state  any  operation  in  other  states, 
said  that  no  provision  in  the  constitu-  They  can  have  no  such  operation,  ex- 
tion  has  tended  so  strongly  to  constitute  cept  by  permission,  express  or  implied, 
the  citizens  of  the  United  States  one  of  those  states.  The  special  privileges 
people  as  this.  Indeed,  without  some  which  they  confer  must,  therefore,  be 
provision  of  the  kind,  removing  from  enjoyed  at  home,  unless  the  assent  of 
the  citizens  of  each  state  the  disabili-  other  states  to  their  enjoyment  therein 
ties  of  alienage  in  other  states,  and  be  given.  Now  a  grant  of  corporate 
giving  them  equality  of  privilege  with  existence  is  a  gp-ant  of  special  privi- 
citizens  of  those  states,  the  republic  leges  to  the  corporators,  enabling  them 
would  have  constituted  little  more  to  act  for  certain  designated  purposes 
than  a  league  of  states  ;  it  would  not  as  a  single  individual,  and  exempting 
have  constituted  the  union  which  now  them  (unless  otherwise  specially  pro- 
exists.  But  the  privileges  and  immu-  vided),  from  individual  liability.  The 
nities  secured  to  citizens  of  each  state  corporation,  being  a  mere  creation  of 
in  the  several  states  by  the  provision  local  law,  can  have  no  legal  existence 
in  question,  are  those  privileges  and  beyond  the  limits  of  the  sovereignty 
immunities  which  are  common  to  the  where  created." 
citizens  in  tlie  latter  states  under  their 

51 


402  Pkivate  C0RP0EAT10N8. 

between  a  state  and  citizens  of  another  state  and  between  citizens 
of  different  states.* 

Sec.  369.  The  judiciary  act  of  congress,  framed  and  adopted  to 
carry  into  effect  this  provision  of  the  constitution,  gives  the  circuit 
court  of  the  United  States  jurisdiction  "  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  or  value  of  five  hundred  dol- 
lars and  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state."  ' 
In  the  construction  of  this  provision  the  courts  have  held  that  the 
term  citizen  includes  corporations,  and  that  they  might  sue  or  be 
sued  in  the  circuit  courts  of  the  United  States,  in  all  cases  the 
same  as  a  natural  person. 

Seo.  371.  Ck>rporatlo]i8  may  be  dtizeiis  under  the  oonstitutioa  and 
the  acts  of  congrees,   relating  to  Judicial  powers  ana  Juriadlotion  of  the 

courts  of  the  United  sutes.  —  In  reference  to  citizenship  under  the 
constitutional  provision  and  the  acts  of  congress  relating  to  the 
judicial  powers  and  jurisdiction  of  the  United  States  courts, 
which  we  have  referred  to,  it  is  held  that  a  corporation  has  its 
dwelling  place  and  residence  in  the  state  of  its  creation ;  that  as 
an  artificial  legal  person  it  has  no  existence  beyond  the  temtory 
of  the  sovereignty  creating  it ;  that  for  the  purpose  of  conferring 
jurisdiction  a  suit  against  a  foreign  corporation  must  be  con- 
sidered as  a  suit  against  a  citizen  of  the  state  creating  it ;  that 
there  is  a  presumption  in  such  cases  that  the  members  of  the  cor- 
poration are  citizens  of  the  state  creating  it,  and  that  no  statute  of 
the  state  where  such  corporation  may  transact  business,  nor  any 
thing  done  by  the  corporation  in  regard  to  the  manner  of  trans- 
acting its  business,  can  defeat  the  right  of  the  corporation  to  sue, 
or  its  liability  to  be  sued  in  the  circuit  courts  of  the  United  States, 
as  though  it  were  a  natural  person  and  a  citizen  of  the  state  where 
it  was  legally  created  and  is  located.'  In  a  recent  case  in  the 
supreme  court  of  the  United  States,  where  the  Commonwealth  of 

»  Const.,  art.  3,  §  2.  Bannatjne,  1  B.  &  P.  108  ;  Ang,&  Am. 

9  Rev.  Stat.  U.  S.  (1875),  §  629  ;  Bank  on  Corp.  377. 

of  the  United   States  f>.    Devaux,    5  *  Manufacturers'   National   Bank   v. 

Cranch,  184 ;  Inhabitants  of  Lincoln  v.  Baach,  opinion  by  Blatchkord,  J.,  in 

Prince,  2  Mass.  544.     See,  also,  Hex  v.  the  circuit  court  of  the  United  States, 

Gardner,    Cowp.  83;    Sparenburgh  «.  southern  district  of  N.  Y.  ;    1  With. 

Corp.  Cas.  93. 
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Pennsylvania  sued  a  corporation  in  the  United  States  circuit  court, 
and  the  question  of  jurisdiction  was  presented  under  the  constitu- 
tion and  the  act  above  referred  to,  the  court  held  that  a  state 
might  bring  suit  in  the  circuit  court  of  the  United  States  against 
a  citizen  of  another  state,  but  not  one  of  her  own  citizens  ;  that  it 
did  not  sufficiently  appear,  from  any  averment  in  the  declaration, 
that  the  defendant  was  a  corporation  created  in  Cahfomia ;  and 
that  a  state  cannot  hnns  a  suit  in  the  United  States  courts  ag:ainst 
one  of  its  own  citizens' 

Sec.  372.  In  an  action  on  certain  bonds,  issued  by  the  board  of 
supervisors  of  Mercer  county,  Illinois,  where  the  question  of  the 
citizenship  of  the  corporation  and  the  jurisdiction  of  the  cir- 
cuit court  of  the  United  States  based  thereon,  was  presented, 
on  error  in  the  supreme  court  of  the  United  States,  Chief  Jus- 
tice Chase,  in  delivering  the  opinion  of  the  court,  said  :  "  The 
record  presents  but  one  question  which  has  not  been  heretofore 
fully  considered  and  repeatedly  adjudicated.  That  question  is, 
whether  the  board  of  supervisors  of  Mercer  county  can  be  sued 
in  the  circuit  court  of  the  United  States  by  a  citizen  of  another 
state  than  Illinois.  It  presents  but  little  difficulty.  It  has  never 
been  doubted  that  a  corporation,  all  the  members  of  which  reside 
in  the  state  creating  it,  is  liable  to  a  suit  upon  its  contracts  by  the 
citizens  of  other  states,  but  it  was  for  many  years  much  contro- 
verted whether  an  allegation,  in  a  declaration  that  a  corporation 
defendant  was  incorporated  by  a  state  other  than  that  of  the 
plaintiff  and  established  within  its  limits,  was  a  sufficient  averment 
of  jurisdiction.  And  in  all  cases  prior  to  1844,  it  was  held  neces- 
saiy  to  aver  the  requisite  citizenship  of  the  corporators.  Then 
the  whole  question  underwent  a  thorough  examination  in  the  case 
of  the  Zouisvillej  Cincinnati  <&  Charleston  Railroad  Company 
V.  Letson^  and  it  was  held  that  a  corporation  created  by  laws  of 
a  state  and  having  its  place  of  business  in  that  state,  must,  for  the 
purpose  of  suit,  be  regarded  as  a  citizen  within  the  meaning  of 
the  constitution  giving  jurisdiction  founded   upon   citizenship. 

*  The  Commonwealth  of    Pennsyl-  monwealth  of  Penn.  «.  The  Qaickailver 

vania  «.  The  Quicksilver  Mining  Co.,  Mining  Company,  mpra. 

10  Wall.  563.     See,  also,  Railway  Co.  «  3  How.  497. 
t.  Whitton,   13  Wall.  270;  The  Com- 
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This  decifiion  has  been  since  re-affirmed,  and  must  now  be  taken 
as  the  settled  construction  of  the  constitution."  * 

Sec.  373.  Ooirporatioiu  coiuddered  as  citizenB  under  the  act  of  con- 
gress for  the  removal  of  causes  from  the  state  to  the  federal  courts.  —  It  is 

provided  by  the  Revised  Statutes  of  the  United  States  as  follows : 
"Any  suit  commenced  in  any  state  court,  wherein  the  amount  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  five 
hundred  dollars,  to  be  made  to  appear  to  the  satisfaction  of  said 
court,  may  be  removed  for  trial,  into  the  circuit  court,  for  the  dis 
trict  where  such  suit  is  pending,  next  to  be  held  after  the  filing  of 
the  petition  for  such  removal  hereinafter  mentioned,  in  the  cases 
and  in  the  manner  stated  in  this  section. 

"  First.  When  the  suit  is  against  an  alien,  or  is  by  a  citizen  of 
the  state  wherein  it  is  brought,  and  is  against  a  citizen  of  another 
state,  it  may  be  removed  on  the  petition  of  such  defendant,  filed 
in  the  said  state  court  at  the  time  of  entering  his  appearance  in 
said  state  court. 

"  Second.  When  the  suit  is  against  an  alien  and  a  citizen  of  the 
state  wherein  it  is  brought,  or  is  by  a  citizen  of  such  state  against 
a  citizen  of  the  same,  and  a  citizen  of  another  state,  it  may  be  so 
removed,  as  against  said  alien  or  citizen  of  another  state,  upon 
the  petition  of  such  defendants,  filed  at  any  time  before  the  trial 
or  final  hearing  of  the  cause,  if,  so  far  as  it  relates  to  him,  it  is 
brought  for  the  purpose  of  restraining  or  enjoining  him,  or  is  a 
suit  in  which  there  can  be  a  final  determination  of  the  contro- 
versy, so  far  as  concerns  him,  without  the  presence  of  the  other 
defendants  as  parties  in  the  cause.  But  such  removal  shall  not 
take  away  or  prejudice  the  right  of  the  plaintiflf  to  proceed  at  the 
same  time  with  the  suit  in  the  state  court,  as  against  the  other 
defendants. 

"  Third.  When  a  suit  is  between  a  citizen  of  the  state  in  which 
it  is  brought  and  a  citizen  of  another  state,  it  may  be  so  removed 
on  the  petition  of  the  latter,  whether  he  be  plaintiflf  or  defendant 
filed  at  auy  time  before  trial  or  final  hearing  of  the  suit,  if,  before 
or  at  the  time  of  filing  said  petition,  he  makes  and  files  in  said 

*  Gowles  V.  Mercer  County,  7  Wall,  the  members  of  a  corporation  are  citi- 
118  (1868) ;  2  With.  Sel.  Corp.  Cas.  1.  zena  of  the  state  creating  it,  Lathrop 
There  is  a  conclusive  presumption  that    v.  Union  Pac.  R.  Co.,  1  McAithur.  834. 
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court  an  affidavit,  stating  that  he  has  reason  to  believe  and  does 
believe  that,  from  prejudice  or  local  influence,  he  will  not  be  able 
to  obtain  justice  in  such  state  court."  * 

Sec.  374:.  Under  these  provisions  it  is  held,  that  as  a  corpora- 
tion is  a  creature  of  the  state  creating  it,  and  haa  no  legal  exist- 
ence beyond  the  territory  of  the  sovereignty  by  which  it  is  created ; 
that  its  domicile  is  within  such  territory,  that  a  suit  against  a  cor- 
poration by  its  corporate  name  is  a  suit  against  a  citizen  of  the  state 
creating  it ;  and  that  for  the  purposes  of  original  jurisdiction  as 
well  as  the  removal  of  causes  from  the  state  to  the  federal  courts, 
under  the  act  of  congress,  made  for  that  purpose,  there  is  a  con- 
clusive presumption  that  the  members  of  a  corporation  are  citizens 
of  that  state.  And  it  is  further  held,  that  nothing  done  by  a  cor- 
poration in  regard  to  the  place  or  manner  of  transacting  its  busi- 
ness, and  no  statutes  of  a  state  in  which  it  transacts  such  business 
can  deprive  the  corporation  of  its  right  and  privilege  when  sued 
in  a  state  foreign  to  the  one  in  which  it  was  created,  to  remove 
such  action,  in  the  manner  prescribed  by  the  statutes,  from  the 
state  court  to  the  circuit  court  of  the  proper  district.  But  it  is 
further  held,  that  if  the  foreign  corporation  is  joined  with  other 
defendants,  who  are  residents  of  the  state  where  the  suit  is  brought, 
the  suit  cannot  be  removed  under  the  foregoing  statute,  from  the 
state  to  the  federal  courts,  unless  such  residents  are  merely  nomi- 
nal parties ;  and  that  when  the  action  is  against  the  corporation 
and  its  officers,  and  no  relief  is  prayed  for  as  to  such  officers,  that 
is  not  prayed  for  as  against  the  corporation,  and  no  relief  is  prayed 
for  against  any  officer  in  his  individual  capacity,  such  officers  are 
merely  nominal  parties,  and  the  action  may  be  removed.* 

»  Rev.  Stat.  U.  S.  (1874),  §  689,  p.  232 ;  Wormley  v.  Wormley,  8  Wheat. 

118.  421;   Carneal    v.  Banks.   10  id.  188; 

^  Hatch  D.The  Chicago  &  Rock  Island  Pomeroy  «.  The  New  York,  etc,  R, 
&  Pacific  R.  Co.,  6  Blatchf.  (C.  C.)  Co.,  4  Blatchf.  (C.  C.)  120 ;  Hobbs  «. 
105;  Ward  v.  Arredondo,  1  Paine  (C.  The  Manhattan  Ins.  Co.,  56  Me.  417. 
.C),  410  ;  Lathrop  v.  Union  Pacific  R.  If  the  defendant  files  a  proper  peti- 
Co. ,  1  Mc Arthur,  284 :  Bank  of  Angus-  tion  for  removal,  it  is  a  matter  of  right 
ta  V.  Earle,  13  Pet.  519  ;  Ohio,  etc.,  R.  and  the  state  court  cannot  prevent  it. 
Co.  V.  Wheeler,  1  Black.  286;  The  Gordon  v.  I/ongest,  16  Pet.  97 ;  Car- 
Louisville,  etc.,  R.  Co.  -D.  Letson,  2  neal  u.  Banks,  10  Wheat.  188,  where 
How.  497 ;  Marshall  v.  The  Baltimore,  parties  were  made  defendants  to  a  suit 
etc. ,  R.  Co.,  16  id.  814 ;  The  Covins-  in  equity,  who  were  citizens  of  the 
ton  Drawbridge  Co.  «.  Shepherd,  20  id.  same  state  with  the  plaintiff,  and  there 
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Sbo.  375.  Where  the  declaration  deficribed  the  plaintiff  as  an 
association  of  persons  not  incorporated,  formed  for  the  purpose 
of  carrying  on  the  banking  business,  at  Omaha,  Nebraska,  and 
who  were  engaged  in  such  business  at  that  place,  and  the  defend- 
ants, as  a  foreign  corporation,  formed  under  and  created  by  the 
laws  of  the  state  of  New  York,  and  the  cause  was  transferred  to 
the  circuit  court  of  the  United  States ;  on  error,  in  the  supreme 
court  of  the  United  States,  jt  was  held,  that  although  there  was 
no  direct  averment  that  the  suit  was  between  citizens  of  different 
states,  still  it  was  the  necessary  consequence  of  the  facts  stated 
that  they  were  so ;  that  the  averment  that  the  plaintiffs  were  a 
firm  of  natural  persons,  associated  together  at  Omaha,  and  were 
engaged  in  the  banking  business  at  said  place,  is  equivalent  to 
saying  they  had  their  domicile  there,  as  in  this  country  peo- 
ple usually  have  their  domicile  where  they  do  business ;  that  this 
is  especially  true  of  persons  who  are  engaged  in  a  business  requir- 
ing capital  and  involving  risk,  at  a  point  remote  from  the  great 
centers  of  trade  and  commerce.  And  it  was  further  held  that 
the  citizenship  of  the  defendant  was  suflSciently  averred;  that 
the  obvious  meaning  of  the  allegation,  that  the  defendant  was  a 
foreign  corporation,  formed  under  and  created  by  the  state  of 
New  York  was,  that  the  defendant  was  a  citizen  of  that  state ; 
and  that  the  averments  were  sufficient  to  show  that  the  plaintiff 
and  defendant  were  citizens  of  different  states. 

Seo.  376.  The  opinion  of  Blatohford,  J.,  in  the  case  of  Hatch 
Y.The  Chicago^  etc.j  H.  Co.^  furnishes  a  clear  exposition  of  the  law 
on  this  subject.  He  says  :  "  It  is  settled,  by  the  decisions  of  the 
supreme  court,  that  a  corporation  can  have  no  legal  existence  out 
of  the  bounds  of  the  sovereignty  by  which  it  is  created  ;  that  it 
exists  only  in  the  contemplation  of  law,  and  by  force  of  that  law ; 

were  defendants,  citizens  of  another  Where  the  cause  of  removal  is  corn- 
state,  and  it  was  held  that  the  former  plete,  the  power  of  the  state  court  as 
might  be  dismissed  as  they  were  im-  to  the  cause  is  at  an  end.  Hatch  t. 
properly  made  defendants,  and  that  The  Chicago,  etc.,  R.  Co.,  twpra.  See, 
they  could  not  properly  aflFect  the  ju-  also.  Ward  «.  Arredondo,  1  Paine  (C. 
risdiction  of  the  court  as  to  the  parties  C),  410. 
who  were  properly  before  it. 

>  6  Blatchf.  (C.  C.)  105  (1868). 
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that  where  that  law  ceases  to  operate  the  corporation  can  have  no 
existence ;  and  that  it  must  dwell  in  the  place  of  its  creation. 
It  is  also  settled,  by  like  decisions,  that  a  suit  against  a  corporation 
in  its  corporate  name  must  be  regarded  as  a  suit  against  citizens 
of  the  state  which  created  it,  the  legal  presumption  being  that  its 
members  are  citizens  of  that  state,  the  only  state  in  which  the 
corporate  body  has  a  legal  existence ;  and  the  legal  presumption, 
therefore,  being,  that  a  suit  against  the  corporation  in  its  corporate 
name  is  a  suit  against  citizens  of  the  state  which  created  it,  no 
averment  or  evidence  to  the  contrary  being  admissible  to  with- 
draw the  suit  from  any  jurisdiction  which  the  court  of  the  United 
States  would  otherwise  have  over  it.  It  follows,  therefore,  that 
for  the  purposes  of  jurisdiction  by  the  courts  of  the  United 
States,  these  suits,  so  far  as  they  are  suits  against  the  company, 
are  suits  against  citizens  of  the  state  which  created  the  com- 
pany." * 

Sec.  377.     Rights  in  oonrt  under  the  national  henlring   lanr.  —  The 

act  of  congress  of  June  3,  1864:,*  relating  to  national  banks,  pro- 

*  Hatch  V.  Chicago,  etc.,  R.  Co. , supra.  Second.  The  place  where  ita  opera- 

'  The  Revised  Statutes  of  the  United  tions  of  discount  and  deposit  are  to  be 

States  (1874),  tit.  62,  ch.  1,  provide  as  carried  on,  designating  the  state,  ter* 

follows:  ritorj  or  district,  and   the  particular 

"  Sec.  5133.    Associations    for    car-  county  and  city,  town,  or  village, 

rying    on    the  business    of    banking  Third.  The  amount  of  capital  stock 

under  this  title  may  be  formed  by  any  and  the  number  of  shares  into  which 

number  of  natural  persons  not  less,  in  the  same  is  to  be  divided, 

any  case,  than  five.    They  shall  enter  Fourth.  The   names  and  places  of 

into  articles  of  association,  which  shall  residence  of  the  shareholders,  and  the 

specify  in  general  terms  the  object  for  number   of  shares  held   by   each  of 

which  the  association  is  formed,  and  them. 

may  contain  any  other  provisions,  not  Fifth.  The  fact  that  the  certificate 

inconsistent  with  law,  which  the  asso-  is  made  to  enable  such  persons  to  avail 

ciation  may  see  fit  to  adopt  for  the  reg-  themselves  of  the  advantage  of  this 

ulation  of  its  business  and   the  con-  title. 

duct  of  its  affairs.    These  articles  shall  Sec.  5135.   The  organization  certifi- 

be  signed   by  the  persons  uniting  to  cate  shall    be  acknowledged    before 

form  the  association,  and  a  copy  of  some  court  of  record,  or  notary  public  ; 

them  shall  be  forwarded  to  the  comp-  and  shall    be,   together  with  the  ac- 

troller  of  the  currency,  to  be  filed  and  knowledgment  thereof,  authenticated 

preserved  in  his  office.  by  the  seal  of  such  court,  or   notary, 

Sec.  5134.   The  persons  uniting  to  transmitted  to  the  comptroller  of  the 

form  such  an  association  shall,  under  currency,  who  shall  record  and  care- 

their  hands,  make  an  organization  cer-  fully  preserve  the  same  in  his  office, 

tificate  which  shall  specifically  state  :  Sec.  5186.    Upon  duly  making  and 

First.  The  name  assumed  by  such  filing  articles  of  association  and  organ- 
association  ;  which  name  shall  be  sub-  ization  certificate  the  association  shall 
jectto  the  approval  of  the  comptroller  become,  as  from  the  date  of  the  exe- 
of  the  cnrrency.  cntion  of  its  organization  certificate. 
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vides  that  corporations  shall  have  power  "  to  sue  and  be  sued,  com- 
plain and  defend,  in  any  court  of  law  or  equity,  as  fully  as  natu- 
ral persons."  It  has  been  held  that  when  a  corporation  organized 

a  body  corporate,  and  as  such,  and  in  Sec.  5137.  A  national  banking  asso- 

the  name  designated  in  the  organiza-  ciation  may  purchase, hold,  and  convey 

tion  certificate  it  shall  liaye  power :  real  estate  for  the  following  purposes, 

First.  To  adopt  and  use  a  corporate  and  for  no  others  : 

seal.  First.  Such  as  shall  be  necessary  for 

Second.  To  have  succession  for  the  its  immediate  accommodation  in  the 

period  of  twenty  years  from  its  organ-  transaction  of  its  business, 

ization,  unless  it  is  sooner  dissolved  Fourth.  Such  as  it  shall  purchase 

according  to  the  provisions  of  its  arti-  at  sales  under  judgments,  decrees,  or 

cles  of  association,  or  by  the  act  of  its  mortgages  held  by  the  association,  or 

shareholders  owning  two-thirds  of  its  shall  purchase  to  secure  debts  due  it> 

stock,  or  unless  its  franchises  become  But  no  such  association  shall  hold 

forfeited  by  some  violation  of  law.  the    possession    of  any    real    estate. 

Third.  To  make  contracts.  under  mortgage,  or  the  title  and  pos- 

Fourth.  To  sue  and  be  sued,  com-  session  of  any  real  estate  purchased  to 

plain  and  defend,  in  any  court  of  law  secure  any  debts  due  to  it,  for  a  longer 

or  equity,  as  fully  as  natural  persons,  period  than  five  years. 

Fifth.  To  elect  or  appoint  directors.  Sec.  5138.    No  association  shall  be 

and   by  its  board  of  directors,  to  ap-  *  organized  under  this  title  with  a  less 

point  a  president,  vice-president,  cash-  capital  than  one    hundred  thousand 

ier,  and   other   officers ;   define    their  dollars  ;  except  that  with  a  capital  of 

duties  ;  require  bonds  of  them  and  fix  not  less  than  fifty  thousand  dollars  it 

the  penalty  thereof ;  dismiss  such  offi-  may,  with  the  approval  of  the  secre- 

cers,  or  any  of  them,  at  pleasure,  and  tary  of  the  treasury,  be  organized  in 

appoint  others  to  fill  their  places.  any   place  the    population  of    which 

Sixth.  To  prescribe,  by  its  board  of  does  not  exceed  six  thousand  inhabit- 
directors,  by-laws  not  inconsistent  with  ants.  No  association  shall  be  organ- 
law,  regulating  the  manner  in  which  ized  in  a  city  the  population  of  which 
its  stock  shall  be  transferred  ;  its  di-  exceeds  fifty  thousand  persons  with  a 
rectors  elected  or  appointed;  its  offi-  less  capital  than  one  hundred  thousand 
cers  appointed ;  its  property  transfer-  dollars. 

red  ;  its  general  business   conducted.  Sec.  5139.  The  capital  stock  of  each 

and  the  privileges  granted  to  it  by  law  association  shall  be  divided  into  shares 

exercised  and  enjoyed.  of  one  hundred  dollars  each,  and  be 

Seventh.  To  exercise  by  its  board  of  deemed  personal  property,  and  trans- 
directors,  or  duly  authorized  officers  ferable  on  the  books  of  the  associa- 
or  agents,  subject  to  law,  all  such  inci-  tion  in  such  manner  as  may  be  pre- 
dental  powers  as  shall  be  necessary  to  scribed  in  the  by-laws  or  articles  of 
carry  on  the  business  of  banking  ;  by  association.  Every  person  becoming 
discounting  and  negotiating  promis-  a  shareholder  by  such  transfer  shall, 
sory  notes,  drafts,  bills  of  exchange,  in  proportion  to  his  shares,  succeed  to 
and  other  evidences  of  debt  ;  by  re-  all  the  rights  and  liabilities  of  the 
ceiving  deposits  ;  by  buying  and  sell-  prior  holder  of  such  shares  ;  and  no 
ing  exchange,  coin  and  bullion ;  by  change  shall  be  made  in  the  articles 
loaning  money  on  personal  security ;  of  association  by  which  the  rights, 
and  by  obtaining,  issuing  and  circulat-  remedies,  or  security  of  the  existing 
ing  notes  according  to  the  provisions  creditors  of  the  association  shall  be 
of  this  title.  impaired. 

But  no  association  shall  transact  any  Sec.  5140.  At  least  fifty  per  cent  of 
business  except  such  as  is  incidental  the  capital  stock  of  every  association 
and  necessarily  preliminary  to  its  shall  be  paid  in  before  it  shall  be 
organization,  until  it  has  been  author-  authorized  to  commence  business  ;  and 
ized  by  the  comptroller  of  the  cur-  the  remainder  of  the  capital  stock  of 
rency  to  commence  the  business  of  such  association  shaU  be  paid  in  in- 
banking.  Btallments  of  at  least  ten  per  centum 
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under  this  act  has  been  brought  as  suitor  into  a  court  which  has 
jurisdiction  of  the  suit,  it  has  the  Qs^me  status j  in  respect  to  its  own 
rights  or  the  rights  of  others  against  it,  as  a  natural  person ;  and 
that  the  presumption  is  that  the  members  of  a  banking  corporation 
organized  under  such  act  are  citizens  of  the  state  in  which  such 
corporation  is  located,  in  all  cases  where  jurisdiction  of  the  court 
depends  upon  citizenship;  and  that  the  district  court  of  the 
United  States  has  jurisdiction  of  a  suit  brought  against  an 
inhabitant  of  the  district  by  a  national  bank  located  in  another 
state. 

Sec.  378.  In  a  recent  case  under  this  act,  on  the  question  of 
citizenship,  Blaokfobd,  J.,  after  referring  to  various  provisions  of 
the  banking  act,  observes :  "  It  is  quite  apparent  from  all  these 
statutory  provisions,  that  congress  regards  a  national  banking  as- 
sociation as  being  located  at  the  place  specified  in  its  organization 
certificate.  If  such  place  is  a  place  in  a  state,  the  association  is 
located  in  the  state.  It  is  indeed  at  but  one  place  in  the  state ; 
but  when  it  is  so  located  it  is  regarded  as  located  in  the  state. 
The  requirement  that  at  least  three-fourths  of  its  directors  of 
the  association  shall  be  residents,  during  their  continuance  in 
ofiice,  in  the  state  in  which  the  association  is  located,  especially 
indicates  an  intention  on  the  part  of  congress  to  regard  the  asso- 
ciation as  belonging  to  the  state.  *  *  *  Where  a  corporation 
is  created  by  competent  authority  —  authority  as  competent,  with- 
in a  given  state,  to  create  such  corporation  and  to  locate  it  within 
such  state,  as  is  the  state  itself,  and  a  location  and  habitat,  within 
such  state  and  not  elsewhere,  is  given  by  the  creating  authority 
to  such  corporation,  there  is  no  reason  why  the  legal  presumption 
should  not  be,  that  the  members  of  such  corporation  are  citizens 
of  such  state,  within  the  meaning  of  the  second  section  of  the 
third  article  of  the  constitution,  and  the  eleventh  section  of  the 
judiciary  act  of  1Y89.  The  presumption  in  the  case  of  a  corpora- 
tion created  by  a  state  is  only  arrived  at  by  presuming  the  mem- 
each,  on  the  whole  amount  of  the  cap-  commence  hasiness ;  and  the  payment 
ital,  as  frequently  as  one  installment  of  each  installment  shall  be  certified 
at  the  end  of  each  succeeding  month  to  the  comptroller,  under  oath,  by  the 
from  the  time  it  shall  be  authorized  president  or  cashier  of  the  associa- 
by  the  comptroller  of  the  currency  to    tion." 

52 
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bers  of  the  corporation  to  be  citizens  of  the  [Jnited  States,  and  to 
be  residents  in  the  state,  and  therefore,  under  the  decision  in  Gas- 
sies  V.  BaJ'lon,  *  citizens  of  the  state."  * 

It  seems,  therefore,  from  the  foregoing,  that  a  corporation  is  a 
citizen  of  the  state  where  it  is  created,  in  the  sense  in  which  it  is 
used  in  that  part  of  the  constitution  of  the  United  States  which 
refers  to  the  judicial  powers  of  her  courts ;  and  also  in  the  statutes 
of  the  United  States  providing  for  the  jurisdiction  of  the  circuit 
courts,  as  well  as  the  statutes  providing  for  the  removal  of  causes 
from  a  state  court  to  the  circuit  court  of  the  United  States,  of  the 
district  where  the  suit  is  instituted ;  and  that  the  same  doctrine  as 
to  citizenship  applies  under  the  statute  relating  to  the  national 
banking  law. 

Seo.  380.  Where  a  corporation  is  created  by  the  laws  of  one 
of  the  states,  or  under  general  laws  provided  therefor,  or  under 
the  statutes  of  the  United  States,  where,  by  the  provisions  of  the 
statutes,  they  have  a  location  within  one  of  the  states,  this  consti- 
tutes the  corporation  a  citizen  of  the  state  where  created,  within 
the  meaning  of  the  constitution  and  the  judiciary  act,  and  the  stat- 
utes providing  for  the  removal  of  a  suit  from  the  state  court  to  the 
circuit  court  of  the  United  States ;  and  it  will  be  conclusively  pre- 
sumed that  the  members  of  such  a  corporation  are  citizens  of  the 
state  where  such  corporation  is  located.' 

Sec.  381.  Parties  to  a  suit.  —  It  is  evident  that  where  a  corpora- 
tion is  a  party  to  a  suit  the  other  parties  should  usually  be  the  same 
as  though  all  were  natural  persons.  But  neither  the  bondholders 
nor  the  stockholders  of  a  corporation  are  necessary  parties  to  a 
creditor's  bill  seeking  to  subject  assets  of  the  corporation  to  the 

»  6  Pet.  761.  10  WaU.  410 ;  S.  C  ,  48  HI.   172 ;  The 

•  Manufacturers'  National  Bank  «.  Liverpool  Ins.  Co.  v.  Tlie  Common- 
Baach,  Blatchf.  (C.  C);  1  With.  Corp.  wealth  of  Mass.,  10  Wall.  566  (1870)  ; 
Cas.  93  ;  Marshall  v.  Baltimore,  etc.,  The  State  of  Louisiana  «.  Fordick,  21 
R.  Co.,  21  How.  814.  La.  Ann.  434.    And  it  may  bring  suits 

*  The  Commonwealth  of  Pennsyl-  in  the  courts  of  any  other  state.  Park 
vania  v.  The  Quicksilver  Mining  Co.,  Bank  c.  Nichols,  4  Biss.  315;  Insurance 
10  Wall.  653  ;  The  Insurance  Compa-  Company  «.  The  C.  D.,  Jr.,  1  Woods,  72 
nies  V.   The  Commonwealth,  5   Bush  (1874). 

(Ky.),  88;  Ducat  c.  The  City  of  Chicago, 
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payment  of  debts,  where  they  are  represented  by  other  parties  be- 
fore the  court.* 

And  where  the  property  of  a  corporation  was  conveyed  to  tnis- 
tees  to  secure  the  payment  of  debts,  and  it  was  sold  without  judicial 
proceedings,  in  the  execution  of  a  power  attempted  to  be  con- 
ferred by  the  terms  of  the  deed,  but  which  was  invalid  because  of 
a  statute  requiring  that  all  such  sales  should  be  made  by  proceed- 
ings in  court,  it  was  held,  first,  that  the  purchaser  was  answer- 
able for  the  proceeds  of  the  property ;  second,  that  the  corpora- 
tion was  a  necessary  party  to  any  proceeding  for  its  recovery.* 
So,  also,  where  two  directors  of  a  corporation  instituted  an  action 
against  the  corporation  and  a  preferred  stockholder  and  another 
director,  to  prevent  the  preferred  stockholder  from  suing  the  cor- 
poration for  an  accounting  and  for  dividends,  it  was  held  that  the 
plaintiff  could  not  maintain  the  action ;  that  the  right  to  the  relief 
sought  could  be  determined  in  the  suit  by  the  preferred  stock- 
holder ;  that  the  defendants  were  improperly  joined,  they  having 
no  community  of  interest ;  and  that,  if  such  action  was  main- 
tainable at  all,  the  corporation  only  could  maintain  it.' 

Sec.  382.  PxooeBB.  —  In  considering  the  capacity  and  incident 
of  a  corporation  to  sue  and  be  sued,  it  is  proper  also  to  notice  the 
general  principles  relating  to  process,  pleadings,  and  evidence  in 
such  suits.  In  relation  to  process,  it  may  be  observed  that,  in 
modem  practice,  it  is  the  same  as  though  the  parties  were  natural 
persons.  The  statutes  of  the  various  states  generally,  if  not  uni- 
versally, provide  what  the  original  process  shall  contain,  and  how 
it  shall  be  served,  not  only  on  natural  persons  but  on  copartner- 
ships and  corporations.  And  jurisdiction  of  the  person  is  usually 
secured  in  case  of  a  corporation,  by  the  service  of  the  process  on 

^  The  Chicago,  etc.,  R.  Co.  «.  How-  the  corporation  ;  that  if  the  sait  shoald 

ard,  7  Wall.  ^2;  8.  C.,  1  With.  Corp.  be  saccessful   the  property  would  be 

Cas.  1.  absorbed  in   the  payment  of    debts, 

•  Samuel  i?.Holladay,lWoolw.(C.C.)  leaving    nothing    to     be    distributed 

400  ;  S.  C,  1  v\  ith.  Corp.  Cas.  189.    In  among  its  stockholders,  and  that  the 

this  case    the    court    also  held  that  interest  of  the  plaintiffs,  by  reason  of 

where  proceedings  were  instituted  by  the  small  amount  of  stock  held  by 

the  stockholders  in  behalf  of  them-  them,  was  merely  nominal,  they  would 

selves  and  all  others  who  might  come  not  order  the  cause  to  stand  over  for 

in  and  take  part  in  the  litigation,  and  service  on  the  corporation    Id. 

it  appeared   that  the  bill  had  been  '  Gould  «.  Thompson,  89  How.  Pr.  5. 
pending  six  years  without  service  on 
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some  officer  in  the  same  manner  as  though  it  were  a  natural  per- 
son. Statutes  usually  provide  that  the  original  process  against  a 
private  corporation  may  be  served  in  the  usual  way  of  service,  on 
the  president  or  other  officer,  or  on  any  general  agent  of  such  cor- 
poration, or  upon  some  local  agent  of  the  corporation,  within  the 
jurisdiction  of  the  court  where  the  suit  is  brought ;  especially  is 
the  latter  the  case  if  the  suit  relates  to  matters  growing  out  of  or 
connected  with  the  business  of  the  office  or  agency.* 

Sec.  383.  Pleadings.  —  In  relation  to  pleadings,  also,  they  are 
generally  required  to  be  the  same,  in  most  if  not  all  respects,  as 
though  the  parties  to  the  suit  were  natural  persons,  and  the  suffi- 
ciency of  them  must  be  adjudged  as  in  ordinary  cases  between  in- 
dividuals. But  in  certain  proceedings,  owing  to  the  peculiar 
character  of  the  corporate  body,  and  the  extent  or  limit  of  the 
duties  and  powers  of  the  corporation  dependent  upon  the  charter 
or  act  under  which  it  is  instituted,  matters  may  be  required  to  be 
pleaded  that  would  have  no  pertinence  except  that  a  corporation 
was  a  party.  Thus,  in  an  action  by  a  foreign  corporation,  for  an 
alleged  libel  against  it,  on  demurrer  to  the  declaration,  it  was  held 
that  the  charter  should  be  set  out  at  length,  in  order  that  it  might 
be  seen  whether  the  publication  was  false  in  stating  the  mode  in 
which  it  authorized  the  business  of  the  company  to  be  done,  and 
which  waa  the  subject  of  the  criticism  which  constituted  the 
alleged  libel. 

On  this  question,  Mr.  Justice  Lawbknok,  who  delivered  the 
opinion  of  the  supreme  court  of  Illinois,  observed :  "It  would  be 
clearly  against  public  policy  to  treat  as  libelous  an  article  which 
merely  assumes  that  an  insurance  corporation  proposes  to  do  for 
its  own  advantage,  or  that  of  its  stockholders,  whatever  its  charter 
may  expressly  authorize  it  to  do.     If  a  charter  is  obtained  by  any 

»  Code  of  Iowa  (1878),  g§  2611-2613.  TaUadega  Ins.  CJo.  «.  McCunough,  id. 

As  to  service  upon  an  a^ent,  under  the  667. 

statutes  of  lUinois  (1853),  see  St.  Louis,  And  where  the  statute  provided  for 

etc.,  R.  Co.  «.  Dorsey,  47  111.  288.  service  of  original  notice,  in  certain 

It  must  appear,  in  order  to  sustain  cases,  upon  an  agent  or  clerk,  it  was 
a  default  against  a  corporation,  that  ser-  held  that  a  service  made  upon  a  bag- 
vice  of  the  requisite  process  and  papers  gage-master,  or  hack-master,  would  not 
was  made  upon  some  person  occupying  be  a  good  service.  Richardson  &  Co. 
a  relation  to  the  corporation  that  they  v.  The  Burlington,  etc,  R.  Co.,  8  la. 
could  legally  serve  upon  such  person.  260  ;  8  How.  Pr.  808. 
Oxford  Iron  Co.«.  Spradley,42  Ala.  24 ; 
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corporation  which  seeks  to  secure  for  its  own  emoluments  the  con- 
trol of  the  money  of  individuals,  it  is  proper  to  call  the  attention 
of  the  public  to  its  provisions,  and  to  take  it  for  granted  that  the 
incorporation  proposes  to  avail  itself  of  whatever  privileges,  in 
dealing  with  the  public,  it  has  induced  the  legislature  to  bestow. 
A  tree  criticism  of  the  character  of  an  insurance  company,  or  of 
any  other  incorporation  which  claims  the  confidence  of  the  public, 
and  seeks  the  possession  of  its  funds,  is  to  be  encouraged  rather 
than  repressed,  as  a  means  of  public  security ;  and  if  an  insurance 
company  has  procured  a  charter  which  authorizes  it  to  pay  an 
interest  of  thirty  per  cent  per  annum  to  its  stockholders,  before 
laying  by  a  fund  for  the  security  of  its  policyholders,  we  certainly 
cannot  hold  a  publication  libelous,  merely  because  it  assumes 
that  the  company  will  do  for  the  profit  of  its  stockholders,  that 
which  it  has  obtained  an  express  power  to  do ;  and  because  it 
argues  that  a  company,  organized  under  such  a  charter,  must 
necessarily  be  unworthy  of  public  confidence.  This  brings  us  to 
the  precise  question  upon  this  record,  namely  :  Does  the  charter 
of  this  company  authorize  it  to  do  what  the  publication  says  it 
proposes  to  do?  If  it  does,  the  publication  cannot  be  considered 
libelous:  -  It  would  be  merely  a  just  criticism  upon  an  objection- 
able charter,  and  a  proper  caution  to  the  public  against  trusting 
its  money  to  a  corporation  which  has  obtained  a  legislative  right 
so  to  use  that  money  as  necessarily  to  make  the  public  insecure. 
If  the  charter  contains  no  such  authority,  and  the  company  does 
not  propose  to  do  its  business  in  that  method,  the  publication  may 
be  libelous.  Herein  contains  the  fatal  defect  in  the  declaration. 
It  nowhere  purports  to  set  out  the  charter,  either  in  substance  or 
in  Aaec  verba.  *  *  *  The  plaintiff  should  have  set  out  the 
charter  at  length,  that  the  court  might  determine  whether  the 
publication  was  false  in  stating  the  mode  in  which  it  authorized 
the  business  of  the  company  to  be  done.  The  declaration,  it  is 
true,  has  the  usual  formula,  to  the  effect  that  the  defendant  falsely 
and  maliciously  wrote,  published,  etc.,  but  in  a  case  of  this  charac- 
ter it  is  not  sufficient."  ' 

Sec.  384.     As  a  general  rule,  it  is  not  necessary  for  a  corpora- 
tion plaintiff  to  set  forth  in  its  declaration  the  articles,  or  act  of 

» The  Habnemannian  Life  Ins.  Co.i?.  Beebe,  48111.  87;  S.  C,  1  Witb.Corp.  Cas.  420. 
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incorporation,  if  it  be  a  private  one;  it  is  sufficient  to  aver  the 
fact  and  prove  the  same  on  the  trial  if  it  is  controverted.  * 

Sec.    385.     When  party  is  estopped  to  deny  the  corporate  existence. — 

When  the  action  is  brought  by  the  corporation,  on  a  contract  exe- 
cuted by  the  defendant  to  it,  the  general  rule  is  that  the  plaintiff 
need  not  aver  or  prove  the  corporate  existence,  and  the  defend- 
ant is  estopped  from  denying  it,  in  the  absence  of  fraud  on  the 
part  of  the  corporation.*  But  where  there  is  fraud,  on  the  part 
of  the  corporation,  in  obtaining  the  contract,  the  party  contract- 
ing with  it  is  not  estopped  from  denying  its  corporate  existence.* 
Thus,  where  a  bill  in  chancery  was  filed  to  set  aside  a  conveyance 
of  real  estate,  alleged  to  have  been  obtained  by  fraud  and  mis- 
representation of  the  corporation,  it  was  held  that  with  proper 
averments  the  fact  whether  said  corporation  ever  had  a  corporate 
existence,  so  as  to  enable  it  in  its  corporate  capacity  and  name 
to  take  and  hold  property,  might  be  inquired  into;  that  if  a 
company  professing  to  have  a  corporate  existence,  which  it 
in  fact  does  not  possess,  acquires  property  for  a  particular  pur- 
pose in  its  corporate  name,  and  conveys  it  to  another,  the 
sufficiency  of  such  conveyance  or  transfer  may  be  inquired  into 
collaterally.*  And  where  a  party  is  estopped  from  denying  the 
existence  of  the  corporation,  at  the  time  he  recognized  it  as  such, 
if  he  denies  its  existence  subsequently,  he  must  show  how  it 
ceased  to  exist.*    But  it  is  held  that  a  contractor  with  a  corpora- 

*  Relma,  etc.,  R.  Co.  tf.  Tipton,  6  Ala.  (Ind.)  146  ;  Harrison  f>.  Muskingnm 
787 ;  California  Navigation  Co.  «.  Manuf .  Co.,  4  id.  267  ;  Zion  Church  «. 
Wright,  6  Cal.2o8  ;  Frye  v.  Bank  of  nii-  St.  Peter's  Church,  5  Watts  &  S.  215; 
nois,  10lll.B32;Spangleri7.Indiana,etc.,  Lighte  tJ.  Everett  Ins.  Co.,  6  Bosw. 
R.  Co., 21  id.  276  ;  Heaston  tj. Cincinnati,  716  ;  Union  Mut.  Ins.  Co.  c.  Osgood,  1 
etc.,  R.  Co.,  16  Ind.  275  ;  United  States  Duer,  707 ;  Kennedy  u.  Cotton,  28  Barb. 
V.  Haskins,  1  Johns.  Cas.  183  ;  Utica  59 ;  Layfayette  Ins.  Co.  v.  Rogers,  90 
Bank  v.  Smalley,  2  Cow.  770  ;  Dutchess  id.  491  ;  Phenix  Bank  v.  Donnell,41  id. 
Cotton  Man.  v.  Davis,  14  Johns.  245;  571;  Acome  v.  Am.  Min.  Co.,  11  How. 
Bank  of  Michigan  tJ.  Williams,  5  Wend.  Pr.  24;  Shoe  and  Leather  Bank  o. 
482 ;  Grays  v.  Turnpike  Co.,  4  Rand.  Brown,  9  Abb.  Pr.  218;  Howe  Machine 
578.  Co.  V.  Snow,  32  la.  433. 

*  Dutchess  Cotton  Manuf.  Co.  v.  "Stoops  u.Greensburgh,  etc.,  R.  Co., 
Davis,  14  Johns,  245;  Hamtramck  v.  10  Ind.  47;  Ensey  «.  Cleveland,  etc., 
Edwardsville,  2  Mo.  169;  Huffhes  v.  R.  Co.,  id.  178;  Fort  Wayne  Turnpike 
Bank  of  Somerset,  5  Litt.  (Ky.)  47  ;  Co.  v.  Deam,  id.  563. 

Searsburgh  Turnpike  Co.  v.  Cutler,  6  *  Carey  t).  The  Cincinnati,  etc.,  R.  Co., 

Vt.  315  ;  Tar  River  Nav.  Co.  v.  Neal,  3  5  la.  357. 

Hawk.  (N.  C.)  520;  Bennington  Iron  Co.  *  Ensey  v.  Cleveland,  etc.  R.  Co.,  10 

V.  Rutherford,  18  N.  J.  L.  105  ;  Rich-  Ind.   178  ;  Fort  Wayne  Turnpike  Co. 

ardson  v.  St.  Joseph  Iron  Co.,  5  Blackf.  v.  Deam,  supra. 
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tion  is  estopped  from  setting  up  a  fraudulent  organization  of  the 
corporation  in  defense  of  a  suit  brought  by  the  company  against 
Mm/ 

Skc.  386.  When  the  corporation  is  estopped  from  denying  its  cor- 
porate existence.— It  is  also  a  general  doctrine,  founded  upon  prin- 
ciples of  justice  and  equity,  that  a  corporation,  dealing  with  others 
as  such,  is  estopped  from  denying  its  corporate  existence,'  and 
this  rule  has  become  a  matter  of  statutory  regulation  and  adoption 
in  various  states.' 

Sec.  387.  General  deniaL— At  common  law  it  was  well  settled 
that  if,  in  a  suit  brought  by  a  corporation,  the  defendant  plead 
to  the  merits,  he  admitted  the  capacity  of  the  defendant  to  sue ; 
and  that  if  he  merely  made  a  general  issue,  it  dispensed  with  the  ne- 
cessity of  all  proof  of  corporate  existence  and  of  their  right  to  sue.* 

1  State  V.  Bailey,  16  Ind.  46 ;  Jones  Md.  422 ;  Black  River  R.  Co.  o.  Clarke, 

«.  Cincinnati, etc.,  R.  Co.,  14  id.  89 ;  Hub-  25  N.  Y.  208. 

bard  t?.  Chappel,  id.  601 :  Evansville,        "Dooley  v.  Cheshire  Glass  Co.,  15 

etc.,  R.  Co.  V.  Evansville,  15  id.  395  ;  Gray,  494  ;  Merrick  t>.  Reynolds  Engine 

Meikel  v.  German  Savings,  etc.,  Soc.  Co.,    101   Mass.    885;  Ang.  &  Am.  on 

16  id.  181  ;  Brownlee  v.  Ohio,  etc.,  R.  Corp.,  §  636. 

Co.,  18  id.  68  ;  Commissioners  «.  Bright,  '  The  Code  of  Iowa,  tit.  9,  ch.  1,  § 
id.  93 ;  Washington  College  v.  Duke,  1089,  provides :  "  No  body  of  men 
14  la.  14 ;  Hamtramck  v.  Bank  of  acting  as  a  corporation  under  the  pro- 
Ed  wardsville,  2  Mo.  169;  Camp  v.  visions  of  this  chapter  [relating  to  cor- 
Byme,  41  id.  525  ;  Congregational  Soc.  porations],  shall  be  permitted  to  set 
«.  Perry,  6  N.  H.  164 ;  Cochran  v.  up  the  want  of  a  legal  organization 
Arnold,  58  Pa.  St.  399.  as  a  defense  to  an  action  against  them 

Neither  can  it  be  shown  in  defense  as  a  corporation  ;  nor  shall  any  per- 

of  an  action  by  a  corporation  that  it  son  sued  on  a  contract  made  with  such 

has  forfeited  its  rights  by  misuser  or  a  corporation,  or  sued  for  an  injury  to 

nonuser,  as  it  is  the  privilege  of  the  its  property,  or  a  wrong  done  to  its 

state  only  in  such  cases  to  secure  a  interests  be  permitted  to  set  up  a  want 

judgment  of  forfeiture  by  direct  pro-  of  such  legal  organization  in  his  de- 

ceedings  for  that  purpose.     Cochran  fense." 

©.  Arnold,  58  Pa.  St.  399;  Center  Turn-        *Alderman  «.  Finley,  10  Ark.  423  ; 

pike  Co.  V,  McConaby,  16  S.  &  R.  140;  Teaton  v.  Lynn,  5  Pet.  231 ;  Mississippi, 

Lehigh  Br.  Co.  tj.  Lehigh  Coal  Co.,  4  etc.,    R.    Co.    o.   Cross,  20  Ark.   443; 

Rawle,9;  Chester  Glass  Co.t>.  Dewey,  16  Phenix  Bank  «.  Curtis,  14  Conn.  437 ; 

Mass.  102 ;  Searsburgh  Turnpike  Co.  Railsback  v.   Liberty,  etc..  Turnpike 

fj.  Cutler,  6  Vt.  315  ;  Union  Branch  R.  Co.,  2  Ind.   656  ;  Jones  v.  Cincinnati, 

Co.  t».  East  Tenn.  R.  Co.,  14  Ga.  327;  etc.,R.  Co.,  14  id.  89  ;  Hardy  «.  Merri- 

Cleveland  R.  Co.  v.  Erie,  27  Pa.    St.  weather,  id.  203  ;  Hubbard  v.  Chappel, 

880.  id.  601 ;  Harrison  v.  Martinsville,  etc., 

And  a  payment  of  a  portion  of  sub-  R.  Co.,  16  id.  505  ;  Carpenter  v.  Mercan- 

scription  to  the  stock  of  a  corporation  tile  Bank,  17  id.   253 ;  Commissioners 

is  sufficient  to  estop  the  subscribers  v.  Bright,  18  id.    93 ;  Penobscot  Boom 

from  denying  the  corporate  existence  Co.  v.   Lamson,   16   Me.    224 ;  Savage 

in  an  action  to  recover  the  balance.  Manuf .  Co.    v.  Armstrong,  17  id.  34  ; 

Maltby  v.  North  Western  R.  Co.,  16  Putnam  Free  School  v.  Fisher,  30  id. 
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This  was,  however,  held  not  to  apply  in  case  of  a  foreign  corpo- 
ration/ 

Sec.  388.  Proof  of  incorporation. — Where,  in  other  cases,  it  be- 
comes necessary  to  prove  an  incorporation  this  may  be  done  by 
an  exemplification  of  the  act  under  which  it  was  constituted  or 
authorized,  and  proof  of  the  acceptance  of  its  provisions.  This 
proof  of  acceptance  may  be  shown  by  the  direct  action  of  the 
corporators,  as  shown  by  the  records  of  the  corporation,  or  by 
acts  of  user  under  it.  We  have  already  considered  what  acts  of 
corporations  will  be  considered  as  an  acceptance  of  a  charter  or 
act  of  incorporation.'  General  statutes  relating  to  incorporation 
may  be  proved  like  any  other  public  and  general  statutes  pub- 
lished by  authority  of  the  legislature,  and  prima  fadey  it  is  suf- 
ficient to  show  that  the  book  containing  such  statutes  purports  to 
have  been  printed  by  public  authority ;  for  it  is  almost  if  not  the 
universal  course  for  the  legislatures  of  the  various  states  as  well 
as  the  congress  of  the  United  States,  to  have  the  laws  and  resolu- 
tions of  each  session  of  them  printed  by  authorized  parties ;  and 
it  is  also  usually  provided  by  them,  that  certain  competent  per- 
sons shall  compare  the  copies  to  be  published  as  authority,  with 
the  original  enrolled  acts  of  the  legislature  or  of  congress,  as  the 
case  may  be,  and  it  is  but  reasonable  that  general  laws  and  statutes 
so  purporting  to  be  printed,  should,  at  least,  be  received  bs  prima 
facie  evidence  that  they  are  authorized  and  correct. 

Sec.  389.  It  is  proper  to  say  that  the  private  corporations  in 
this  country  are  almost  invariably  created  under  such  general  laws, 
and  that  under  the  provisions  of  the  same  it  would  ordinarily  be 
necessary  only  to  prove  that  the  corporators  had  complied  with 
the  statutes  in  that  respect.  This  may  generally  be  shown  by  the 
original  articles  of  incorporation,  signed  by  the  original  persons 

523;Roxbury   v,  Huston,   37  id.  42  ;  tropoUa  ©.  Onne,  3  GUI.  443 ;  VVhitting- 

People  V.  Turnpike  &  Bridge  Co.^  20  ton  v.  Farmers*  Bank,  5  Harr.  &  J.  48J) ; 

Barb.  518;  Orono  u.  Wedgewood,  44  Methodist  Episcopal  Church  of  Qndti- 

Me.  49  ;  Rheem  v.  Naugatuck  Wheel  natl  v.  Wood,  5  Ohio,  386. 
Co.,  33  Pa.  St.  356;  Bank  of  the  Me- 

'Henriques  v.  Dutch  W.  I.  Co.,  2  United    States  Bank    tJ.    Stearns,   15 

Ld.  Raym,  1535 ;  School  District,  etc..  Wend.  314 ;  Bank  of  Mich.  n.  Williams, 

V.   Blaisdell,    6    id.    198.      See,-  also,  5  id.  482. 

Lewis  9.  Bank  of  Ky.,  12  Ohio,  132 ;  '  See  ante,  %2Set9eq, 
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desiring  to  organize  a  corporation,  and  which  is  usually  required 
to  be  filed  and  recorded  in  some  one  or  more  public  offices,  or  by 
a  copy  or  transcript  of  the  same  duly  authenticated  by  the  proper 
officer,  having  charge  of  the  records  of  the  original  articles  or  cer- 
tificate of  incorporation.' 

Seo.  390.  We  have  already  considered,  to  some  extent,  what 
constitutes  an  acceptance  of  a  charter  of  incorporation  under  a 
special  or  under  general  acts." 

Seo.  391.  Corporate  records.  —  The  organization  of  a  corpora- 
tion is  of  course  a  matter  which  may  be  proved  by  its  records.* 
The  acts  of  a  corporation  may,  as  we  have  seen,  furnish  evidence 
of  acceptance  of  a  corporate  charter,  or  the  provisions  of  a  general 

*  Printed  copies  of  legislative  acts  the    statute,    as    printed,    has    been 

and  of  reports  of  the  decisions  of  the  treated  and  considered  as  the  actua] 

courts,   purporting    to    be  published  law.     Pease  v.  Peck,  18  How.  (U.  S.) 

by  authority,  are  sufficient  prima  fct-  595. 

eie  evidence  of  the  matters  found  An  act  of  congress,  approved  June 
therein,  and  .that  the  publication  is  20, 1874,  providing  for  the  publication 
authorized.  Young  v.  Bank  of  Alex  of  the  Revised  Statutes  and  the  laws 
andria,  4  Cranch,  888  ;  Biddis  v,  of  the  United  States,  is  as  follows : 
James,  6  Binn.  321 ;  Eld  v,  Gorham,  "Sec.  2.  That  the  Secretary  of 
20  Conn.  8;  Watkins  v.  Holman,  16  State  is  hereby  charged  with  the  duty 
Pet.  25.  Acts  of  incorporation  were  of  causing  to.  be  prepared  for  printing, 
by  the  statutes  of  Massachusetts  to  be  publication  and  distribution,  the  Ke 
deemed  public  statutes,  and  may  be  vised  Statutes  of  the  United  States, 
given  in  evidence  without  specially  enacted  at  this  present  session  of  con- 
pleading  the  same.  Rev.  St.,  ch.  2,  gress ;  that  he  shall  cause  to  be  com- 
^  3.  And  in  Ohio  it  is  enacted  that  in  pleted  the  head  notes  of  the  several 
pleading  a  private  statute,  or  a  right  titles  and  chapters,  and  the  marginal 
derived  therefrom,  it  shall  be  suffi-  notes  referring  to  the  statutes  from 
cient  to  refer  to  the  statute  by  its  title  which  each  section  was  compiled  and 
and  the  day  of  its  passage,  and  the  repealed  by  said  revision,  and  refer- 
court  shall  thereupon  take  judicial  ences  to  the  decisions  of  the  courts  of 
notice  of  the  same.  Rev.  Stat,  by  the  United  States,  explaining  or  ex- 
Curwin  (1854),  vol.  3,  p.  1956.  The  pounding  the  same,  and  such  decisions 
acts  printed  by  the  king's  printers  are  of  the  state  courts  as  he  may  deem 
always  good  evidence  to  a  jury,  though  expedient,  with  a  full  and  complete 
they  may  not  be  good  evidence  upon  index  to  the  same.  And  when  the 
an  issue  of  nul  tiel  record.  Anon.,  2  same  shall  be  completed,  the  said  sec- 
Seld.  566,  opinion  by  Holt,  C.  J.  The  retary  shall  duly  certify  the  same  un- 
laws revised  and  adopted  by  the  ter.  der  the  seal  of  the  United  States,  and 
ritorial  legislature  of  Michigan  in  1827,  when  printed  and  promulgated,  as 
were  the  statutes  previously  printed,  hereinafter  provided,  the  printed  vol- 
It  was  held  that  the  printed  book  con-  ume  shall  be  legal  evidence  of  the 
taining  these  statutes  was  the  best  laws  and  treaties  therein  contained  in 
evidence  of  what  the  statute  was,  and  all  courts  of  the  United  States  and 
that  the  original  record  of  the  statutes  of  the  several  states  and  territories." 
was  not  admissible  in  evidence  to  ^  ^e.f>i  ante^^2^  et  seq. 
show  that  the  revision  was  incorrect,  '  Duke  v.  Cahawba  Nav.  Co.,  10 
especially  where  the  alleged  error  is  Ala.  82. 
not  discovered  for  a  long  time,  and 

63 
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act  for  incorporating,  and  the  intention  in  this  respect,  as  well  as 
the  positive  and  direct  acceptance  by  the  will  of  the  corpo- 
ration, may  be  most  satisfactorily  shown  by  its  records,  for  neither 
the  private  views  nor  the  public  declarations  of  individual  mem 
bers  of  the  corporation  can,  as  a  general  rule,  furnish  evidence  of 
this  fact  or  of  any  corporate  act/  But  the  unrecorded  acts  of  a  cor- 
poration, or  of  the  directors,  may  sometimes  be  proved  by  parol, 
unless  otherwise  provided  in  the  charter."  And  omissions  in  the 
corporate  minutes  may  also  be  supplied  by  parol  testimony.*  And 
where,  on  a  proceeding  for  a  "tnandamus  to  compel  a  defendant 
to  deliver  up  to  the  relators  certain  account  books  of  the  corpora- 
tors, it  appeared  that  the  defendant  had  acted  as  secretary  of  the 
relators  about  two  months ;  that  he  had  in  his  possession  hooks, 
in  one  of  which  he  had  written  the  minutes  of  the  proceedings  of 
the  meeting  of  the  corporators,  and  of  the  stockholders  and  di- 
rectoi*s,  and  in  another  were  contained  the  signatures  of  the  sub- 
scribers to  the  capital  and  the  receipts  of  the  relators,  but  that 
each  of  these  books  was  purchased  with  the  defendant's  own  money, 
it  was  held  that  the  books  were  the  property  of  the  relators,  and 
were  so  as  soon  as  the  defendant,  as  secretary,  began  to  put  in 
them  the  records  of  the  relators ;  that  the  defendant's  possession 
was  the  possession  of  the  company,  and  that  when  he  ceased  to  be 
secretary  he  had  no  right  to  withhold  the  books  from  the  relators.* 
And  neither  the  bond  nor  stockholders  of  a  corporation  are  neces- 
sary parties  to  a  creditor's  bill  seeking  to  subject  assets  to  the  pay- 
ment of  debts,  where  they  are  represented  by  the  parties  before 
the  court. ' 

Sec.  392.  It  is  evident  that  the  records  of  corporations  may 
be  important,  many  times,  as  evidence  both  for  and  against  them. 
On  the  subject  of  such  evidence,  Prof.  Greenleaf  remarks: 
"  There  are  other  records  which  partake  both  of  a  public  and 
private  character,  and  are  treated  as  one  or  the  other,  according 
to  the  relation  in  which  the  applicant  stands  to  them.     Thus,  the 

»  Bartlett  v.  Kinsley,  15  Conn.  327.     Co.,    7    Hare,    181 ;    Holyoke    Bank 

*  Lanpsdale  v.  Bonton,  12  Ind.  467.       u.    M  an  a  fact  a  ri  no:   Co.,  9   Cash.   576 ; 
»  Vickflbiirffh  Co.  o.  Ouchita,  11  La.  .  HaU  c.  Railroad,  21  L.  R.  138  ;  1  Redf, 

Ann.  f)49.  on  Railways,  578  ;  Boon  c.    Chiles,  8 

*  State  p.  Goll,  33  N.  J.  L.  285.  Pet.  532 ;  Story  v.   Livingston,  18  id. 

*  The  Chicago,  etc.,  R.  Co.  v.  How-    359. 
ard,  7  Wall.  392 ;  Bagshaw  v.  Railway 
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books  of  a  corporation  are  public  with  respect  to  its  members, 
but  private  with  respect  to  strangers.*  In  regard  to  its  members, 
a  rule  for  inspection  of  the  writings  of  corporations  will  be  granted, 
of  course,  on  their  application,  where  such  inspection  is  shown  to 
be  necessary  in  regard  to  some  particular  matter  in  dispute,  or 
where  the  granting  of  it  is  necessary  to  prevent  the  applicant 
from  suffering  injury,  or  to  enable  him  to  perform  his  duties; 
and  the  inspection  will  then  be  granted,  only  so  far  as  is  shown  to  be 
essential  to  that  end.'  But  a  stranger  has  no  right  to  such  rule, 
and  it  will  not  be  granted,  even  where  he  is  defendant  in  a  suit 
brought  by  a  corporation.*"  In  this  class  of  records  are  enumerated 
"  parish  books,  transfer  books  of  the  East  India  Company,  public 
lottery  books,  the  books  of  incorporated  banking  companies,  a 
bishop's  registry  of  presentations  and  some  others  of  the  like 
kind."  * 

Sec.  393.  Stockholder's  righto  in  equity.  —  To  warrant  a  Stock- 
holder to  institute  a  suit  in  equity  in  his  own  name,  against  a 
wrong-doer  whose  acts  operate  to  the  prejudice  of  the  interests  of 
the  stockliolders,  such  as  diminishing  their  dividends  and  lessen- 
ing the  value  of  their  stock,  application  must  first  have  been 
made  to  the  directors  of  the  company  to  institute  a  suit  in  its 
own  name,  and  they  must  have  refused.  Such  refusal  is  essential 
to  give  the  stockholder  any  standing  in  court,  in  case  the  charter 
confers  upon  the  directors  the  general  management  of  the  busi- 
ness of  the  company.*  But  we  shall,  in  tlie  following  chapter, 
consider  the  subject  of  suits  in  equity  by  and  against  corporations 
and  other  parties. 

»  Greenleaf  on  Ev.  116.  S.  C.  7  Mod.  129  ;  SbeUing  v.  Farmer, 

•R«x«.  Merchant  Tailors*  Co.,  2  B.  1    Str.    646;     Brace    v.    Ormond,    1 

&  Aid.  115;  The  People  v.  Throop,  12  Merv.  409  ;  Union  Bank    v.  Knapp,  8 

Wend.  183.  Pick.  96 ;  McKavlin  v.  Bresslin,  8  Gray, 

»  1  Greenl.  Ev.,  §  474.      See,  also,  177;  Mortimer  v.  McCallan.  6  M.  &  W. 

Bank  of  Utica  v.  Hillard,  5  Cow.  419 ;  58;  Rex  v.  Bp.  of  Ely,  8  B.  &  C.  112; 

S.  C,  6  id.  62:  Imperial  Gas  Co.  d.  Finch  v.  Same,  2  M.  &  Ry.  127. 
Clarke,  7  Bing.  95;  Rex  i;.  Justice  of        '^Memphis  v.  Dean,  8  WaH.  64;  18 

Buckingham,  8  B.  &  C.  375.  How.  831. 

*  Geery  o.  Hopkins,  2  Ld.  Rajm.  851; 
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CHAPTER  XIV. 

8UITB  m  EQUITT  BT  AND  AGAnVBT  CORPORATIONB  AND  DEBBGTOBS. 

Sbc.  895.  Remedy  in  equity  hj  and  against  corporations. 

Sec.  396.  Rights,  liabilities  and  remedies  of  various  parties. 

Sec.  897.  Riglits  and  liabilities  of,  and  remedies  against,  directora. 

Sec.  401.  Stockholders'  liability  in  equity. 

Sec.  402.  Rights  of  stockholders  to  restrain  acts  ultra  vires. 

Sec.  403.  Creditor's  rights  in  equity  for  a  misappropriation  of  the  corporate 

fund. 

Sec.  405.  Doctrine,  generally,  as  to  parties  in  equitable  proceedings. 

Sec.  408.  Where  an  injunction  will  be  granted. 

Sec.  409.  Where  an  injunction  will  not  be  granted. 

Sec.  410.  Specific  performance  —  right  of  way 

Seo.    395.     Remedy  In  equity  by  and  against  corporationfl. — ^We 

have  already  treated  of  suits  at  law  by  and  against  private  cor- 
porations as  a  common-law  incident,  and  shown  where,  under 
our  laws  and  the  federal  constitution,  the  suits  may  be  brought ; 
the  rights  of  corporations  as  citizens ;  their  rights  in  court  under 
the  national  banking  law ;  the  proper  parties  to  such  suits ;  and  re- 
ferred to  the  subject  of  parties,  process,  pleadings,  evidence,  etc,  in 
connecHon  therewith.  But  we  propose  in  this  chapter  to  discuss 
those  remedies  in  equity  which  parties  may  possess,  growing  out 
of  their  relations  with  corporations.  It  will  be  evident  that  the 
mere  legal  abstract  rights  of  parties,  as  frequently  stated  in  the 
books,  would  be  of  little  consequence  were  it  not  for  provisions 
made  to  secure  the  enforcement  of  them.  Hence  the  maYim^ 
"  that  wherever  the  law  gives  any  thing  to  a  person  it  also 
gives  a  remedy  for  an  injury  thereto ;  lex  semper  debet  reme- 
dium  /  that  there  is  no  wrong  without  a  remedy ;  ubi  jus  Sn 
reirhedium.  If  a  person  has  a  right,  he  must  have  a  means  to 
vindicate  and  maintain  it,  and  a  remedy  if  he  is  injured  in  the 
exercise  and  enjoyment  of  it."  * 

>  Field  on  Dam.,  §§  2-8,  and  notes. 


Surra  IN  Equity  by  and  against  Corporations,  eto.    421 

Sec.   396.     Rights,  liabilities  and  remedies  of  Tarions  parties, — From 

what  has  already  been  said  it  will  be  apparent  that  not  only 
the  corporation  has  a  right  to  sue  and  is  subject  to  suit  by  mem- 
bers and  other  persons,  whose  rights  may  be  infringed  by  it,  but 
also  that  other  parties  related  to  the  coi-poration  as  director,  stock- 
holder, bondholder,  trustee,  or  creditor  may  have  rights  and  be 
subject  to  liabilities  growing  out  of  the  corporate  relation,  which 
requires  a  particular  consideration. 

Sec.  397.  Rights  and  liabilities  of^  and  remedies  against,  directors. — 
It  must  be  apparent  that  one  of  the  most  important  relations 
with  private  corporations  for  pecuniary  profit  is  that  of  direct- 
ors. They  usually  have,  under  the  constating  instruments,  full 
power  in  most  if  not  all  respects,  to  act  for,  if  not  as,  the  cor- 
porate body,  and  to  control  and  manage  all  the  corporate  busi- 
ness. Hence,  this  authority  cannot  be  controlled,  nor  their 
rights  in  this  respect  infringed  by  the  corporation.  If  the  con- 
stating instruments  have  conferred  on  the  directors  the  power  to 
control  and  manage  the  corporate  affairs,  the  corporate  body  have 
no  right  to  interfere  with  this  management,  nor  can  a  majority 
of  the  corporators  require  the  board  of  directors  to  act  in  matters 
left  to  their  discretion,  contrary  to  their  judgment.' 

On  the  other  hand,  the  directors  are  the  primary  agents  of  the 
corporation,  and,  as  we  have  already  noticed,'  the  relation  of  trus- 
tee and  cestui  qiie  trust  may,  and  usually  does,  exist  between  them 
on  the  stock  and  bondholders  and  creditors,  and  the  fiduciary 
character  of  this  relation  requires  of  them  the  highest  and  most 
scrupulous  good  faith  in  their  transactions  for  the  corporation  and 
these  stock  and  bondholders  and  creditors.  "  The  company  have 
a  right  to  the  services  of  their  directors  whom  they  remunerate 
by  considerable  payments;  they  have  a  right  to  their  entire 
services ;  they  have  a  right  to  the  voice  of  every  director,  and  to 
the  advice  of  every  director  in  giving  his  opinion  upon  matters 
which  are  brought  before  the  board  for  consideration,  and  the  gen- 
eral rule  that  no  trustee  can  derive  any  benefit  from  dealing  with 
those  funds  of  which  he  is  a  trustee  applies  with  still  greater 

»  Dana  v.  Bank  of  the  TJ.  8.,  6  W.  &    Henry  Iron  Co..  12  Barb.  27;   State  i?. 
S.  247 ;  Commonwealth  v.  St.  Mary's    Bank  of  La.,  6  La.  745. 
Charcb,6  S.  &  B.  5Q8 ;   Conro  v.  Port       *  See  ch.  6. 
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force  to  the  state  of  tilings  in  which  the  interest  of  the  trustee 
deprives  the  company  of  the  benefit  of  his  advice  and  assistance."  * 

Sec.  398.     One  of  the  most  eflEectnal  remedies  in  such  cases 
is  by  injunction  to  restrain  the  unlawful  acts  of  the  directors, 

or  in  case  of  the  proposed  execution  of  a  contract  ultra 
vires,  to  restrain  the  execution  of  the  same  by  the  direct- 
ors  as   the    agents    of   the    corporation.      A  shareholder  may 

^  Lord  Chancellor  HATHBRLSYia  Im-  may  maintain  a  biU  in  equity  against 

perial,  etc.,  Association  v.  Coleman,  L.  the  party  threatening  the  mischief  and 

R.,  6  Ch.  567.     See,  also,  Flint,  etc.,  K.  the  corporation,  to  restrain  by  injunc- 

Co.   V.   Dewey,  14  Mich.   477 ;  ante,  ^  tion  the  commission  of  the  act,  in  or- 

169  et  8eq.;  Dodge  v.  Woolsey,  18  How.  der  thereby  to  protect  his  interest  from 

(U.  S.)  381.    In  the  case  last  cited  the  immediate  danger, 

plaihiitf  was  a  stockholder  in  a  bank  "  But  no  case  ia  cited,  nor  does  any 

incorporated    and   doing   business   in  dictum  in  the  opinion  of  the  court  go 

the  state  of  Ohio.     The  defendant,  a  to  the  length  of  asserting,  that  when 

collector,  was  about  to  collect  by  dis-  a  corporation  has  been  injured  by  a 

tress   certain   illegal  taxes  from   the  tort  or  a  breach  of  a  contract,  or  has 

bank,  and  the  plaintiff  requested  the  any  right  of  action,  legal  or  equitable, 

bank  to  take  legal   steps   to   prevent  against  a  party,  an  individual  share- 

this  proceeding,  which  it  refused  to  do.  holder  can  come  into  court  and  proee- 

The   supreme    court    of    the    United  cute  that  cause  of  action  because  the 

States  on  these  facts    held  that  the  corporation  fails  or  refuses  so  to  do. 

plaintiff     could    maintain     his     suit  ♦     *     « 

against  the  collector  for  an  injunction,  "Again, the  court  8ays,that  the  juris- 

tlie  bank  being  made  a  party.  diction  at  the  instance  of  a  shareholder 

in  Samuel -D.  Holladay,  1  VVoolw.  (U.  is   to   apply  preventive   remedies,  by 

S.  C.  C.)  400,  Justice  xMillbr,  in  com-  injunction,  to  restrain   those  who  ad- 

mentiiig   on   this  decision,  observes  :  minister  the  affairs  of  the  corporation 

"  I  think  1  am  correct  in  stating  that  the  from  doing  acts  which  would  amount 

propositions  supposed  by  the  court  to  to  a  violation  of  the  charter,  etc.    It 

be   established    by  this    examination  also  extends  to  inquiring   concerning, 

may  be  stated  thus :  and  enjoining,  as  the  case  may  require, 

"  1.  That  in  the  case  of  an  incorpor-  individuals,    in     whatever    character 

ated  company  with  a  capital  stock  di-  they  may  assume  to  act,  from  prose- 

vided  into  shares  and  held  by  Individ-  cuting  any  course  of  conduct  which  is 

uals  the   corporation   and   the   share-  in  violation  of  a  corporate  franchise, 

holders  are  distinct  legal  persons,  and  or  in  denial  of  a  right  growing  out  of 

can  sue  and  be  sued  by  each  other.  it,   when,    for  the  injury  which  vrill 

"  3.  When  the  directors  of  a  cor-  result,  there  is  no  adequate  remedy  at 
poration  have  misapplied  a  portion  law.  Whe  see  here,  that  where  other 
of  its  funds  to  which  a  sharehold-  parties  are  concerned,  the  jurisdiction 
er  has  a  "  distinct  right,  as,  for  in-  is  limited  to  cases  in  which  the  pre- 
stance,  a  dividend,  he  may  in  an  action  ventive  remedies  are  efficient  for  the 
recover  the  amount  misapplied,  and  protection  of  rights  endangered  by  the 
when  such  misapplication  has  not  neglect  of  the  directors,  and  the  threat- 
been  effected,  but  is  threatened,  he  ened  aggressions  of  others.  It  would 
may,  by  bill  in  equity  for  an  injunc-  be  a  doctrine  attended  with  very  se- 
tion,  prevent  it,  rious  consequences  if  every  individual 

"  3.  When  a  corporation  or  its  rights  shareholder,  assuming  the  place  of  tlie 

of  property  are  threatened  with  an  in-  corporation,  could  decide  for  it  when 

jury  of  such  a  nature  as  the  court  will  actions  should  be  brought  to  vindicate 

enjoin,  but  it  refuses  to  take  any  legal  its  supposed  right." 
steps  to  protect  itself,  a  stockholder 


Suits  in  Equity  by  and  against  Corporations,  etc.    428 

restrain  any  mismanagement  on  the  part  of  directors  of 
a  corporation  as  for  a  misappropriation  of  the  corporate 
funds.*  And  he  may  commence  an  action  in  equity  for  himself, 
and  all  others  having  a  common  interest  with  him,  to  restrain  un- 
lawful acts  of  the  directors  by  injunction,  or  to  require  such  parties 
to  account  for  funds  of  such  corporation,  which  have  been  misap- 
propriated by  such  directors  to  their  own  use,  even  though  such 
action  may  be  opposed  by  all  the  other  stockholders.*  For  al- 
though the  general  doctrine  is  that  the  corporation  is  the  proper 
partv  to  institute  a  suit  for  an  injury  to  corporate  rights,  and  to 
protect  the  stockholders,  yet  where  the  coi'poration  refuses  to  sue, 
and  the  interests  of  a  stockholder  require  it,  or  where  the  wrong 
is  done  by  the  directors,  who  are  the  primary  agents,  and  may  in 
some  cases  be  considered,  so  far  as  their  acts  are  concerned,  as  the 
corporation  itself,  or  at  least  as  having  control  of  the  corporate 
interests,  a  stockholder  may,  in  case  of  their  refusal  to  act,  or  in 
some  cases  without  such  refusal,  as  we  shall  hereafter  notice,  in- 
stitute a  suit  on  behalf  of  himself  and  of  all  other  stockholders, 
where  the  protection  of  their  rights  require  it,  but  in  which  case 
it  would  usually  be  proper,  if  not  necessary,  to  make  the  corpora- 
tion itself  a  defendant." 

'  Eean  v.  Johnson,  1    Stockt.  401 ;  ever  character  they  may  profess  to  act, 

Simpson  1).  Westminster,  etc.,  R.  Co.,  if  the   subject  of  complaint  is  an  im- 

8  H.   L.    717;    Ernest    «.  NichoUs,  0  plied  violation  of  a  corporate  franchise, 

id.  401.  or  the  denial  of  a  right  growing  out  of 

*  On  this  subject  it  is  observed  by  it,  for  which  there  is  not  an  adequate 

the  court  in  Dodge  v.  Woolsey,  18  How.  remedy  at  law." 

(U.  S.)  331,  as  follows  :   *•  It  is  now  no  See,  also,  Davenport  v.   Dower,   18 

longer  doubted,  either  in  England  or  Wall.    626 ;    Hersey    v .     Yeazie,    24 

the  United  States,  that  courts  of  equity  Me.    9;     Smith   v.    Hurd,    12    Mete, 

in  both  have  a  jurisdiction  over  corpo-  371;  Allen  v.   Curtis,  26  Conn.  456; 

rations,  at  the  instance  of  one  or  more  Western  R.  Co.   v.  Nolan,  48  N.   Y. 

of  their  members,  to  apply  preventive  513;  March  v.  Eastern   R.  Co.,  40  N, 

remedies    by   injunction,   to   restrain  U.  548;   Same   v.  Same,  43    id.  515; 

those  who  administer  them  from  doing  Lauman  v.  Lebanon,  30  Pa.  St.  46. 

acts  which  would  amount  to  a  violation  *  See    Dodge  v.  Woolsey,  18   How. 

of  charters,  or  to  prevent  any  mi.sap-  831 ;  Samuel   «.  Holladay,   1   Woolw. 

plication  of  their  capitals  or  profits,  400  ;  Heath  v,  Erie  R.  Co.,  8  Blatchf. 

which  might   result  in  lessening  the  347  ;  Brewer  c.   Proprietors,  etc.,  104 

diTidends  of  stockholders  or  the  value  Mass.  378 ;  Brown  17.  Vandyke,  4  Halst. 

of  their  shares ;    as    either  may   be  Ch.  795  ;  Butts  v.  Woods,  38  Barb.  181  ; 

practiced   by  the  franchises  of  a  cor-  S.  C,  37  N.  Y.   317 ;  Green's  Brice's 

poration,  if  the  acts  intended   to  be  Ultra  Vires,    183,  where  it  is    said : 

done  create  what  is  in  the  law  denom-  **  They  —  the  members  complaining  — 

inated  a  breach  of  trust,  and  the  juris-  cannot  bring  a  suit  either  individually 

diction  extends  to  inquiry  into  and  to  or  as  a  class,  or  in  the  name  of  some 

enjoin,  as   the  case  may  require,  any  one  or  more  on  behalf  of  themselves, 

proceedings  by  individuals,  in  what-  etc.,  unless,  indeed,  the  corporation  — 
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Sec.  399.  On  this  subject  Mr.  High,  in  his  vahiable  work  on 
Injunctions,  observes  :  "  The  protection  of  the  rights  of  share- 
holders in  incorporated  companies  against  the  improper  and  illegal 
action  of  other  shareholders,  or  of  the  officers  of  the  company,  is 
a  fevorite  branch  of  the  jurisdiction  of  equity  by  injunction.  And 
it  may  be  asserted  as  a  general  rule  that  courts  of  equity  will  en- 
join, on  behalf  of  the  stockholders  of  an  incorporated  company, 
any  improper  alienation  or  disposition  of  the  corporate  property 
for  other  than  corporate  purposes,  and  will  restrain  the  commis- 
sion of  acts  which  are  contrary  to  law  and  tend  to  the  destruction 
of  the  franchises,  as  well  as  the  improper  management  of  the 
business  of  the  company,  or  a  wrongful  diversion  of  its  funds. 
And  in  such  a  case  equity  will  grant  relief  at  the  suit  of  a  single 
stockholder." ' 

that  is  to  say,  a  majority — are  acting  the  necessary  proceedings."  Citing 
fraudulently  toward  the  members  Atwool  v.  Merry  weather,  L.  R.,5  £q. 
complaining,  by  refusing  to  institute    464,  n. 

*  High  on  Inj.,  §  767.  See,  Alao.ante,  In  French  v.  Gifford,  90  la.  148,  Day, 
§  172  etseq.,  and  ^  245;  Kean  v.  John-  J.,  observes:  "  The  doctrine  bestsus- 
son,  1  Stockt.  401  ;  Manderson  v.  Com-  tained  by  authority,  and  most  in  con- 
mercial  Bank,  etc.,  28  Pa.  St.  379;  Sears  souance  with  reason  and  justice,  seems 
9.  Ilotclikiss,  25  Conn.  171;  Bagshaw  v.  to  be,  that  courts  of  equity,  aside  from 
Eastern,  etc.,  R.  Co.,  7  Hare,  il4  ;  Col-  statutory  provisions,  do  not  exercise  a 
man  v.  Same,  10  Beav.  1  ;  Central,  etc.,  jurisdiction  over  a  corporation  as  over 
K.Co.  U.Collins,  40  Ga.  582;  Simpsons,  a  partnership,  to  dissolve  it  and  dis- 
Westminster,  etc.,  8  H.  L.  717;  Gif-  tribute  its  assets;  but  that  it  will  af- 
ford V.  New  Jersey,  etc. ,  2  Stockt.  171.  ford  a  stockholder  relief  from  the  mal- 

It  was  held  in  Heath  f>.  Erie  H.  Co.,  feasance  of  those  intrusted  with  the 

8  Blatchf.  347,  that  where  the  acts  com-  management  of  the    corporate    busi- 

plained  of  are  ultra  vires,  application  ness." 

to  and  a  refusal  of  the  directors  to  in-  Again,  in  Wright  v.  Oroville  M.  Co., 
stitute  a  suit  is  not  essential  in  order  40  Cal.  20,  the  court  say :  *'  The  oor- 
to  authorize  a  suit  by  a  stockholder,  porate  authority  is  considered  to  have 
In  this  case  it  is  said :  *'  Now  so  far  been  conferred  by  the  stockholders 
as  the  bill  sets  out  acts  ultra  vires,  in  upon  the  trust  and  confidence  that  it 
issuing  stock,  and  breaches  of  trust,  will  be  exerted  at  least  with  a  view  to 
which  are  frauds  on  the  stock-  advance  the  interest  of  the  stockhold- 
holders,  such  acts  and  breaches  of  ers,  and  not  with  a  purpose  to  injure 
trust  are  beyond  the  power  of  the  cor-  and  destroy  that  interest ;  and  it  is 
po ration  or  its  directors  to  affirm,  or  settled  that  courts  of  equity  in  this 
sanction,  or  make  good;  and  in  such  country  will,  at  the  instance  of  a  stock- 
case,  the  authorities  agree,  that  the  holder,  control  a  corporation  and  its 
reason  for  the  rule  for  an  application  officers,  and  restrain  them  from  doing 
to  the  corporation,  or  its  board  of  acts  even  within  the  scope  of  corporate 
directors,  to  bring  the  suit  does  not  authority,  if  such  acts,  when  done, 
exist.  Such  reason  is,  that  while  the  would,  under  the  particular  circum- 
stockholder  is  prosecuting  his  suit,  the  stances,  amount  to  a  breach  of  the  very 
corporation,  through  its  lK>ard  of  direc-  trust  upon  which,  as  we  have  seen,  the 
tors,  may  affirm  and  make  good  the  anthority  itself  has  been  conferred." 
acts  complained  of.  But  the  rule 
ceases  when  the  reason  ceases." 
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Sec.  400.  In  case,  also,  of  an  attempt  on  the  part  of  the 
majority  of  the  stockholders,  some  of  whom  are  directors,  to  unlaw- 
fully divest  the  corporation  of  its  funds,  or  to  fraudulently  mis- 
manage the  business,  a  minority  or  undoubtedly  a  single  stock- 
holder would  be  entitled  to  an  injunction  to  prevent  the  same, 
provided  he  is  diligent  in  the  assertion  of  the  right.*  And  it 
seems  now  generally  conceded,  both  in  this  country  and  in  Eng- 
land, that  any  stockholder  is  entitled  to  an  injunction  to  prevent 
a  violation  of  a  corporate  franchise ;  and  that  he  may  also  main- 
tain a  bill  in  equity  against  the  directors,  and  compel  the  company 
to  refund  any  of  the  profits  improperly  applied.* 

Sbo.  401.     stockholder's  liability  in  equity.  —  We    have    already 

noticed  that  the  stockholder  of  a  corporation  are  liable  in  equity 
to  account  for  dividends  received  on  shares  of  capital  stock,  where 
creditors  remain  unpaid.'  The  doctrine  on  this  subject  now  uni- 
versally recognized  is,  that  the  stockholders  are  not  entitled  to 
dividends  of  profits  upon  the  capital  stock,  where  there  are  exist- 
ing creditors  of  the  corporation ;  and  that  such  creditors  may,  in 
equity,  pursue  the  consideration  in  the  hands  of  the  stockholders, 
and  compel  them  to  contribute  pro  rata  toward  the  payment  of 
the  claims  of  creditors,  out  of  the  money  or  property  so  received.* 

Seo.  402.     Right  of  stockholden  to  restrain  acts  nltra  vires.  —  The 

right  of  stockholders  to  restrain,  not  only  the  directors,  but  the 
corporation  as  a  body,  from  acts  ultra  vires,  is  generally  recog- 
nized. For  although  either  the  corporation  or  body  of  directors 
may,  unless  restrained  by  the  constating  instruments,  manage  the 
affairs  of  the  corporation  as  they  please,  so  long  as  they  act  hona 
fide,  and  within  the  powers  conferred  upon  them,  still,  if  they 

1  High  on  Inj.,  §  768 ;  Manderson  v.  See,   also,  Walker   v.    Deyereaax,  4 

Commercial,  etc.,  28  Pa.  St.  379;  Sears  Paige,  229. 

V.  Hotchkiss,  25  Conn.  171,  where  it  '  Seepo^^,  §  403. 

was  held  that  the  fact  that  a  remedy  *  Story's  Eq.  Jar.  (9th  ed.),  g  1252 ; 

at  law  exists  by  an  action  on  behalf  of  Mumma  o.  Potomac  Co.,  8  Pet.   286; 

the  corporation  or  of  the  aggrieved  Wood  «.  Dnmmer,  3  Mason,  308 ;  Vose 

stockholders,  against  the  wrong-doers,  ti.  Grant,  15  Mass.  522 ;  Spear  v.  Grant, 

constitutes  no  bar  to  an  injunction  in  16  id.  14  ;  Curran  v.  Arkansas,  15  How. 

BQch  a  case.  807 ;  Railroad  Company  v.  Howard,  7 

«  Dodge  «.  Woolsey,  18  How.   831 ;  Wall.  392. 
Samuel    e.  HoUaday,  1   Woolw.  40a 
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attempt  to  exceed  such  powers,  they  may  be  restrained  at  the  suit 
of  a  stockholder  or  creditor.* 

Thus  where  the  oflScers  of  a  bank  do  acts  contrary  to  law,  and 
especially  if  it  endangers  the  rights  of  the  corporation  under  the 
charter ;  or,  where  the  majority  of  the  stockholders  attempt  to 
fraudulently  mismanage  the  business  or  divert  the  funds  from  the 
legitimate  purposes  for  which  the  corporation  was  created,  a  stock- 
holder may  ask  the  aid  of  a  court  of  equity  and  enjoin  such  acts.' 
As  to  every  act  which  is  ultra  vires,  any  stockholder  has  a  right 
to  restrain  and  to  prevent  a  repetition  of  it,  though  every  other 
member  may  be  arrayed  against  him.* 

"  It  is  a  settled  rule  of  equity  law,"  observes  Mr.  Redfield, 
"  that  a  majority  of  the  shareholders  in  a  joint-stock  coi-poration 
may  maintain  a  suit  to  restrain  the  directors  of  the  company,  or  a 
majority  of  the  shareholders,  from  entiering  into  a  stipulation 
whereby  the  business  of  the  company  is  changed  and  directed 
into  channels  and  enterprises  wholly  diverse  from  those  originally 
contemplated  and  entered  upon,  and  from  which  their  emoluments 
had  been  derived.  But  the  court  will  not  interfere  to  enjoin  the 
majority  of  the  shareholders  from  applying  surplus  funds  in  the 
hauds  of  the  corporation  to  an  extension  of  the  business  witliin 
its  powers,  because  a  minority  dissent  from  such  extension.  So, 
also,  the  court  will  not  enjoin  the  majority  of  the  shareholders 
from  extending  the  business  of  the  corporation  to  kindred  enter- 
prises, beyond  those  contemplated  in  the  charter,  but  sanctioned 
by  express  legislative  grant,  and  the  vote  of  a  majority  of  the 
shareholders."  * 

^  Kerughanu.  Williams,  L.  R.,  0  Eq.  See,  also.  Mayor,  etc.  «.   Groshon,  80 

228;  Green's  Brice's  Ultra  Vires,  215  ;  Md.  436;    Colman  9.  Eastern,  etc.,  R. 

Attorney-General  v.  Eastlake,  11  Hare,  Co.,  10  Beav.  1 ;  Salomons  v.  Laing,  IS 

205  ;  Same  v.  Norwich,  etc.,16  Sim.  225  ;  id.  339 ;  Fisk  v.  Chicago,  etc. ,  R.  Co.,  53 

21  L.J.   Ch.  141;   Zabriskie  «.  Cleve-  Barb.   613;    Simpson  v.   Denison,    10 

land,  etc.,  R.  Co.,  23  How.  381;  Mem-  Hare,  62;  Munt  v.  Shrewsbury,  etc, 

phis  V.  Dean,  8  Wall.  64  ;  Belmont  v,  13  Beav.  1 ;  Stevens  v.  South.,  etc.,  R, 

Erie  R.  Co.,  52  Barb.  637 ;  Bliss  v.  An-  Co.,  id.  49. 

derson,31   Ala.  (N.  S.)  613;  Kean  v.  »  Green's  Brice's   Ultra  Vires,  593; 

Johnson,  1  Stockt.Ch.  401;  Black  v,  Del-  Hoole  v.  Great  W.  R.  Co.,  L.  R.,  3  Ch. 

aware,  etc.,  R.  Co.,  7  (  .  E.  Green,  130;  262  ;  Menier  v.  Hooper's  Tel.  Works, 

S.  C,  9  id.  455  ;  Zabriskie  v,  Hacken-  L.  R.,  9  Ch.  360;  Bird  v.  Bird's  Patent, 

sack,   etc.,  R.   Co.,  3  id.   178;  Green's  etc.,  S.  Co.,  id.  358.     See,  also,  Allen  «. 

Brice's  Ultra  Vires,  79-83,  and  notes ;  Curtis,  26  Conn.  456  ;  McAleer  «.  Mc- 

Balfour  v.  Ernest,  6  C.  B.  (N.  S.)  601 ;  Murray,  58  Pa,  St.  126. 

28  L.  J.  C.  P.  170.          .  *2Redf.  onRail„§2U.p.9.      See. 

'  Aug.  &  Am.  on  Corp.,  §g  768,  769.  also,  Kean  v.  Johnson,  1   Stockt.   (N. 
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Sec.   403.      Oreditor'a  rights  in  equity  lor  misappropriatioii  of  corporate 

fandfl.  —  It  is  a  familiar  principle  in  equity,  to  which  we  have 
already  referred,  that  the  property  of  a  corporation  is  held  in  trust 

J.)  Ch.  401 ;  March  v.  Eastern  R  Co.,  companies,  said :  '  We  are  to  look  upon 

40  N.  H.  548  ;  Pratt  v.  Pratt,  33  CJonn,  their  powers  as  given  to  them  in  con- 

446 ;  Durf  ee  v.  Old  Colony  &  P.  R.  Co.,  sideration  of  a  benefit,  which,  notwith- 

5  Allen,  230.  standing  all  other  sacrifices,  is  on  the 

In  Bisaell  v.  The  Michigan,  etc.,  R.  whole  hoped  to  be  attained  by  the  pub- 
Co.^  22  N.  Y.  258,  Selden,  J.,  after  re-  lie.*  Again,  he  says:  'In  the  absence 
ferring  to  the  two  classes  of  cases  of  ul-  of  legal  decisions,  I  look  upon  the  ac- 
tra  vires,  viz. :  where  the  act  is  in  ex-  quiescence  of  shareholders,  in  these 
cess  of  the  corporate  powers,  and  circumstances,  in  these  transactions, 
where  it  is  in  excess  of  the  power  of  as  affording  no  ground  whatever  for 
the  agent,  observes  as  follows :  the  presumption  that  they  may  be,  in 

"In  all  the  cases  belonging  to  the  themselves,  legal.'    Here,  then,  in  one 

first  class,  the  object  of  the  action  has  of  the  earliest  cases  on  the  subject,  in 

been   to  protect  the  private  rights  of  the  English  courts,  we  have  the  very 

the    shareholders ;   upon  the  ground  doctrine  for  which  I  contend,  distinctly 

that  the  action  of  the  directors  sought  recognized  and  asserted,  viz.,  that  the 

to  be  restrained  would,  if  permitted,  be  object  of  every  grant    of    corporate 

a  breach  of  trust.     It  would  no  doubt  powers  is  to  obtain  a  pvMie  benefit ; 

be    a    bar    to    any    relief  upon  this  and  that  the  powers  granted  are  the 

ground,  if  it  appeared  that  the  parties  consideration   which  the  public  pays 

seeking  such  relief  had  themselves  as-  for  the  benefit  received  or  expected  ; 

sented    to    what    the  directors   were  and  we  also  have  the  inevitable  conse- 

abont  to  do.     They  clearly  could  not  quence  stated,  that  every  excess  of 

be  entitled,  for  their  own  sake,  to  pro-  power  by  the  corporation  is  illegal  al- 

tection  against  acts  which  they  had  though  acquiesced  in  by  every  share- 

themselves  authorized.  But  the  courts,  holder. 

in  cases  of  this  kind,  have  uniformly,  "  Three  years  afterward  the  case  of 

and  no  doubt  properly,  acted  upon  the  Cohen  «.Wilkinson,12  Beav.125 ;  IS  Jur- 

presumption    that    the    shareholders  ist,  641,  came  before  the  same  judge, 

had  not  assented  to  a  violation  of  the  The  complainant  was  a  shareholder  in 

charter,  and  have  interfered,  if  at  all,  the  Direct  Portsmouth  Railway  Com- 

for   the   purpose  of  protecting  them  pany,  and  the  object  of  the  suit  was 

from  a  breach  of  trust  on  the  part  of  to  restrain  the  directors  from  proceed- 

the  directors.  ing  to  construct  a  portion  only  of  the 

"  Still  it  has  been  repeatedly  said,  road  authorized  by  the  charter,  witli- 

even  in  cases  of  this  class,  that  there  out  any  preparation  or  intention   to 

was   a  question  of  public  policy  in-  construct  the  whole.     The  judge  said: 

volved,  which  would  be   sufficient  of  '  If  it  were  established  that  the  com- 

itself  to  induce  the  courts  to  interfere,  panies  of  this  sort  had  authority,  with- 

The  case  of  Coleman  «.  The  Eastern  out  a  view  to  the  whole,  or  for  the 

Counties  Railway  Company,  10  Beav.  purpose  of  performing  the  whole,  to 

1,  decided  in  1846,  was  one  of  this  complete  such  part  only  as  they  please, 

class.     It  was  an  equity  suit  brought  or  are  able,  of  that  which  has  been 

by  a  shareholder  in  behalf  of  himself  called   their  contract  or  bargain  loilh 

and  the  other   shareholders,  against  the  public,  I  think  the  consequences 

the  corporation  and  its  directors,  to  would  be  very  dangerous  to  t/ie  public 

prevent  the  latter  from  entering  into  a  and  to  the  shareholders,  and  probably 

certain  agreement  with  the  Harwich  productive  of  very  extensive  deception 

Steam    Packet    Company.     The    bill  and  fraud.'    In  a  similar  case  which 

prayed  for  a  declaration  that  it  would  arose  shortly  afterward,  viz.,  Solomons 

be  a  breach  of  trust  on  the  part  of  the  «.  Laing,  12    Beav.  839,  Lord  La^ng- 

directors  to  make  the  proposed   con-  dale  said :    '  Any  application  of,  or 

tract,  and  for  an  injunction.     Relief  dealing  with,  the  capital,  or  any  funds 

was   granted.     Lord   Lanoda^le,   be-  or  money  of  the  company,  which  may 

fore  whom  the  case  was  heard,  speak-  come  under  the  control  or  management 

ing  of  the  extensive  powers  of  railway  of  the  directors,  or  governing  body  of 
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for  the  payment  of  its  debts,  and  that  creditors  may  pursue  it  in 
case  of  a  fraudulent  transfer,  into  the  hands  of  all  persons,  except 

those  of  bona  fide  purchasers ;  that  directors  have  no  right  to 

the  company,  in  any  manner  not  dis-  the  agents  of  the  Bhareholders,  and 
tincUy  avthoriaed  by  the  act  of  Par-  the  charter  as  nothing  more  than  their 
liament,  is,  in  my  opinion,  an  illegal  power  of  attorney  from  the  corpora- 
application  or  dealing/  tors,    the    latt«r,    as    the    principals, 

"  Thas  we  find  Lord  Lanodalb,  on  would  have  a  right  to  repudiate  and 

three  different  occasions,  asserting,  in  prevent  the  execution  of  a  contract, 

controversies  between  the  sharehold-  made  in  their  behalf  by  their  agents, 

ers  and  the  corporation,  that  all  acts  without  authority  ;  inasmuch  as  every 

and  dealings  of  the  officers  of  such  person  dealing  with  such  agents  must, 

corporation  which  were  unauthorised  as  is  well  settled,  be  presumed  to  know 

by  their  charters,  were  to  be  regarded,  the  extent  of  the  powers  which  the 

not  simply  as  breaches  of  trust,  but  as  charter  confers. 

illegal  and  therefore  void.  But  Lord  "  The  position  then  occupied  by 
Lanodalb  is  not  the  only  English  some  of  my  associates  is  this :  They 
judge  who  has  held,  in  cases  of  this  admit  that  the  shareholders  in  a  oor- 
class,  that  the  unauthorized  contracts  poration  have  a  right  to  restrain  its 
of  corporations  are  illegal  and  void,  as  directors  or  managers,  as  their  tms- 
against  public  policy.  In  the  case  of  tees  or  agents,  from  entering  into  any 
Beman  v.  Rufford,  6  Eng.  Law  &  Eq.  contract  not  authorized  by  the  charter, 
106,  which  was  an  action  brought  by  or  from  carrying  such  contract  into 
a  shareholder  in  a  railway  company,  effect  if  made ;  and  yet  they  hold  that 
to  restrain  the  dircnitors  from  carrying  the  directors  are  liable,  not  in  their 
into  effect  a  certain  agreement  made  individual,  but  their  corporate  charae- 
by  them.  Lord  Cuanworth,  Vice-  ter,  to  the  party  with  whom  the  con- 
Chancellor,  after  stating  his  reasons  tract  is  made,  for  not  carrying  it  into 
for  thinking  the  contract  unauthor-  effect.  It  is  difficult  to  see  how  these 
ized,  said :  *  And  if  that  be  the  correct  two  propositions  can  stand  together, 
view  of  the  law,  I  am  clearly  of  opin-  Tbe  directors  are  the  mere  represent- 
ion,  on  all  the  authorities  and  all  atives  of  the  corporators.  Tbe  latter 
principle,  that  it  is  the  province  of  this  constitute  the  corporation.  Hence,  by 
court  to  prevent  such  an  illegal  con-  the  two  propositions  just  stated,  it  is 
tract  from  being  carried  into  effect ;  be-  maintained  that  the  corporators  have 
cause,  on  the  principle  that  has  been  so  a  legal  right  to  enjoin  their  represent- 
often  laid  down,  this  court  will  not  tole-  atives  against  the  performance  of  a 
rate  that  parties  having  the  enormous  contract  which  they  themselves  are 
powers  which  those  railway  com-  legally  bound  to  perform;  in  other 
panies  have  obtained,  shall  lay  out  words,  they  are  liable  for  damages 
one  farthing  of  the  funds,  out  of  the  because  their  representatives  have  not 
way  in  which  it  was  provided  by  the  performed  a  contract  which  they  had 
legislature  that  they  should  be  ap-  a  right  to  restrain  those  representa- 
plied.'  tives    from    performing.      This    can 

"  Now  I  understand  those  who  differ  hardly  be.    It  would  seem  to  be  a  le- 

with  me  on  this  subject  to  concede  the  gal  Impossibility.    One  or  the  other 

principle  of  this  case;  that  is,  they  of  these  propositions  must,  I  think,  be 

admit,  that  for  the  directors  to  enter  false.    Either  it  must  be  denied  t*hat 

into  a    contract  which  their  charter  the  shareholders  can  invoke  the  aid  of 

does  not  authorize  would  be  a  viola-  a  court  of  equity  to  prevent  the  per- 

tion  of  tbeir  duty  to  the  shareholders,  formance  of  a  contract  entered  into  by 

and  that  the  latter  may  apply  to  a  the  directors,  which  the  charter  does 

court  of  equity  and  obtain  an  injunc-  not  authorize, —  a  principle  established 

tlon  restraining  the  directors  from  car-  by  numerous  authorities, — or  it  must 

rylng    the    contract    into    effect.      It  be  admitted  that  they  are  not  liable 

would  be  difficult  to  deny  this.     For  for  the  refusal  or  neglect  of  the  direc- 

if  we  take  the  same  view  of  the  na-  tors  to  perform  it.     ft  might  be  other- 

ture  of  a  corporation  which  they  take,  wise  if  it  could  be  shown  either  that 

and  consider  the  directors  merely  as  persons  dealing  with  corporationfl  are 
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make  any  dividend  of  the  profits  of  a  corporation  among  the 
stockholders  until  all  its  debts  are  paid ;  and  that  in  case  of  such 
dividends,  or  a  sale  of  the  capital  stock,  and  a  division  of  the 
proceeds  among  the  stockholders,  it  will  not  defeat  the  rights  of 
creditors ;  but  that  they  may  pursue  the  proceeds,  if  necessary 
to  secure  their  rights,  into  the  hands  of  such  stockholders,  and 
compel  them  to  contribute  ^ro  rata  to  the  payment  of  the  corpo- 
rate debts  out  of  the  proceeds  so  received.  In  a  recent  case  in- 
volving this  question,  Mr.  Justice  Miller  observes :  "  Equity 
regards  the  property  of  a  corporation  as  held  in  trust  for  the  pay- 
ment of  the  debts  of  the  corporation,  and  recognizes  the  right  of 
creditors  to  pursue  it  into  whosesoever  possession  it  may  be  trans- 
ferred, unless  it  has  passed  into  the  hands  of  a  bona  fide  pur- 
chaser ;  and  the  rule  is  well  settled  that  stockholders  are  not 
entitled  to  any  share  of  the  capital  stock,  nor  to  any  dividend  of 
the  profits,  until  all  the  debts  of  the  corporation  are  paid.  Assets 
derived  from  the  sale  of  the  capital  stock  of  the  corporation,  or 
of  its  property,  become,  as  respects  creditors,  the  substitutes  for  the 
things  sold,  and  as  such  they  are  subject  to  the  same  liabilities 
and  restrictions  as  the  things  sold  were  before  the  sale,  and  while 
they  remained  in   the  possession  of  the  corporation.    Even  the 

not  presamed  to  know  the  extent  of  <*  I  sliaU  cite  bat  one  additional  case 
the  powers  conferred  bj  the  charter,  belonging  to  the  first  of  the  above 
or  that  the  corporators  can  be  pre-  classes,  yiz.,  Winch  «.  The  Birken- 
sumed  to  have  anthorized  the  directors  head,  Lancashire  and  Cheshire  Junc- 
to  transcend  those  powers.  But  the  tion  Railroad  Company,  13  Eng.  Law 
contrary  is  the  rale  in  respect  to  both.  &  Eq.  506.  That  was  a  sait  in  equity 
"  It  would  seem  to  follow  that  if  we  brought  by  a  shareholder  to  restrain 
look  upon  the  unauthorized  contracts  the  corporation  from  entering  into  an 
of  corporate  officers  as  mere  breaches  agreement,  which  amounted  to  a  lease 
of  trust,  and  nothing  more,  the  corpo-  of  the  defendants'  road  to  the  London 
ration  is  not  bound  by  them.  This,  and  Northwestern  Company.  The 
however,  is  not  the  ground  upon  which  Vice-Chancellor,  Sir  J.  Parker,  in  dis- 
I  have  been  endeavoring  to  maintain  posing  of  the  case,  used  the  following 
that  corporations  are  exempt  from  language:  'It  seems  to  me  that  it  is 
liability  upon  their  contracts  which  not  a  question  of  simple  incapacity  on 
are  ultra  vires  ;  nor  is  it  the  ground  the  part  of  the  London  and  North  west- 
upon  which  such  defenses  have  in  gen-  em  Railway  Company  to  undertake 
eral  been  sustained  in  suits  brought  the  working  of  this  line,  but  that  it  is 
by  third  persons  against  corporations  against  tfie  policy  of  these  acts  of  Parlia- 
upon  such  contracts.  I  shall,  there-  ment,  and  I  think,  therefore,  that  the 
fore,  proceed  further  to  show  from  the  agreement  for  making  over  this  prop- 
authorities  that  such  contracts  are  erty  to  them  is  an  agreement  gavoring 
illegal  and  void  for  public  reasons,  of  illegality,  which  any  shareholder 
entirely  irrespective  of  the  fact  that  in  the  Birkenhead  Company  has  a 
they  constitute  breaches  of  trust  to-  right  to  come  to  the  court  to  re- 
ward the  shareholders.  strain.' " 
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sale  of  the  entire  capital  stock  of  the  company  and  the  division 
of  the  proceeds  of  the  sale  among  the  stockholders  will  not 
defeat  the  trust  nor  impair  the  remedy  of  the  creditors,  if  any 
debts  remain  unpaid,  as  the  creditors  in  that  event  may  pursue 
the  consideration  of  the  sale  in  the  hands  of  the  respectivB  stock- 
holders, and  compel  each  one,  to  the  extent  of  the  fund,  to  con- 
tribute pro  rata  toward  the  payment  of  debts  out  of  the  moneys 
so  received,  and  in  their  hands."  ' 

The  general  doctrine  in  such  cases  is,  that  the  property  of  the 
corporation  is  a  trust  fund :  first,  for  the  payment  of  its  debts ; 
secondly,  for  division  among  its  shareholders. 

And,  "  if  the  capital  stock,"  observes  Mr.  Story,  "  should  be 
divided,  leaving  any  debts  unpaid,  every  stockholder  receiving  his 
share  of  the  capital  stock  would,  in  equity,  be  held  liable  pro  rata 
to  contribute  to  the  discharge  of  such  debts  out  of  the  fund  in  his 
own  hands." 

1  8tory*8  Eq.  Jur.,  §  1252.    See,  also,  received  by  each  stockholder.     The 

Vose  9.  Grant,  15  Mass.  505 ;  Wood  'o.  latter  might  then  be  compelled  to  pay 

Dummer,  8  Mason,  308  ;  Spear  9.  Grant,  each  one  nis  proportion  of  the  whole 

16  Mass.  0 ;    Carson  9.  African  Co.,  1  debt,  provided  it  did  not  exceed  the 

Vt.  121 ;    S.   C,  Skinner,  84.     In   the  amount    of    his    dividend ;    and    the 

case  of  Spear  v.  Grant,  supra^  the  de-  money  thus  paid  might    be  divided 

fendant  was  a  stockholder  in  a  bank,  among  the  plaintiffs  in  proportion  to 

and  withdrew  from  the  bank  his  stock,  their  respective  claims.    If  any  of  the 

when  the  bank  was  indebted  on  bills  stockholders  had  become  insolvent,  it 

previoasly     issued,    some    of    which  would  be  determined  upon   the   same 

came  into  the  hands  of  the  plaintiff,  principles  as  in  a  like  case  in  a  court 

and  the  bank  failed,  and  the  corpora-  of  common  law,  whether  loss  ansing 

tion  was  dissolved.     The  action  was  from  that  circumstance  should  be  borne 

on  the  case,  and  the  court  held  that  by  the  stockholders  or  creditors,  and 

they    were    unable  to  discover    any  this  point  being  settled,  the  court  of 

mode  by  which,  at  common  law,  one  chancery  would  proceed  to  apportion 

creditor  could  compel  any  stockholder  the  loss  accordingly  among    the  re- 

to  pay  him  the  amount  of  his  stock,  spective    parties.     It    might    also  be 

unless  there  was  a  fraud  on  the  part  ascertained,  whether  any  of  the  pres- 

of    the    person    sued.       But    Justice  ent  holders  of  the  bills  had  purchased 

Jackson  observed  :   "  In  the  case  of  them  at  a  greater  discount,  and  at  a 

this  bank,  a  court  of  chancery  would  later  period;  and  if  this  circumstance 

probably  sustain  a  bill  by  one  or  more  ought  to  have  any  influence  in  esti- 

creditors  of  the  bank  in  behalf  of  all  mating  the  amount  of  the  debt,  or  in 

who  should  choose  to  come  in  against  distributing  the  money  to  be  paid  by 

all  the  stockholders.    In  such  a  case  the  defendants,  that  court   would  be 

new    plaintiffs    and  new    defendants  competent  to  make  the  distribution 

might  be  added  after  the  commence-  accordingly.*'      See,    also.    Cooper    p. 

meut  of  the  suit,  as  might  be  found  Frederick,  9  Ala.  742 ;  Dudleys.  Price, 

necessary  ;  and  the  rights  of  all  con-  10  B.  Monr.  84;   Bank,  etc,  0.  Cham- 

cerned,  on  both  sides, might  be  consid-  bers.  8  Sm.   &  M.  49;    State  «.    La 

ered  at  once.    It  could  then  be  ascer-  Grange  R.  Co.,  4  Humph.  488;  Banks 

tained  how  much    was    due    in  the  etc.,  v.  St.  John,  25  Ala.  566 ;  Johnson 

whole,  to  all  who  should  choose  to  v.  State  Marine  Hosp.,  2  Oal.  319  ;  Scott, 

adopt  this  remedy,  and  what  had  been  «.  Eagle  Fire  Co.,  7  Paige,  198. 
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Sec.  404.  K  a  stockholder  has  not  fully  paid  the  amount  stipu- 
lated for  the  shares  he  has  subscribed  for,  the  sum  remaining  due 
may  be  reached  by  a  creditor  of  the  corporation,  if  necessary  to 
secure  the  amount  due  him  from  the  corporation.  All  such 
creditors  may,  when  their  interests  require  it,  ask  that  the  fund 
on  which  they  rely  shall  really  exist  in  money  and  not  merely  on 
paper,  and  be  held  sacred  to  the  discharge  of  such  corporate 
liabilities.* 

Sec.  405.  I>octriii«  a«  to  parties  plaintiff  generally,  in  equitable  pro- 
ceedings, relating  to  corporations.  —  We  have  sufficiently  shown  that 
a  stockholder  or  creditor  may,  under  certain  circumstances,  main- 
tain a  suit  not  only  for  an  injunction  but  for  an  account ;  but  such 
stockholder  must,  in  fact,  be  one  and  not  simply  a  person  having 
an  inchoate  right  of  membership."  "  And,  therefore,  a  person 
who  has  sold  his  shares,  even  though  he  may  still  remain  under 
disabilities,  cannot  institute  proceedings."  *  But  it  has  been  held 
that  an  equitable  owner  of  shares,  or  a  scrip  or  policyholder  of  an 
insurance  company,  may  sue.*  And  it  has  been  claimed  that  a 
ti-ustee  cannot  sue,  as  "  he  is  not  actually  concerned  in  the  com- 
pany." ' 

Sec.  406.  The  general  doctrine,  however,  is,  that  policyholders 
cannot  interfere  with  the  management  of  the  internal  affairs  of 
the  insurance  company  issuing  the  same,  or  with  the  business 
policy  of  the  company,  whether  wise  or  unwise,  as  to  allow  such 
interference  would  be  extremely  mischievous ;  but  they  could  un- 
doubtedly interfere  to  restrain  waste  or  a  breach  of  trust.*  So,  a 
shareholder,  although  allowed  to  enjoin  the  doing  of  acts  entirely 
or  materially  different  from  the  objects  and  purposes  of  the  incor- 
poration, and  therefore  ultra  vires ;  yet  he  will  not  be  permitted 
to  enjoin  the  doing  of  acts  to  carry  out  the  objects  of  its  creation, 
although  they  may  be  injurious  to  the  party  complaining  in  another 

>  Wood  V,  Pearce,  2  Dis.  (O.)  411.  »  Doyle  v,  Muntz,  5  Hare,  509. 

»  Green's   Brice's  Ultra  Vires,  689,  •  Aldebert  v.  Leaf,  12  W.  R.  462 ;  2 

and  noteH.  N.  R.  455 ;  In  re  State  Fire  Ins.  Co.,  2 

» Id.     Doyle  v.  Muntz,  5  Hare,  509  ;  id.  565  ;  34  L.  J.  Ch.  436  ;    1  H.  &  M. 

Scaith  V.  Cliadwick,  14  Jur.  300.  457;  1  DeG.,  J.  &  S.  634  ;  In  re  Inter- 

*  Great  W.  R.  Co.  v.  Rashout,  5  DeG.  national  L.  A.  Soc,  L.  R.,  5  Ch.  424. 
&  Sm.  290;  Bagshaw  v.  Eastern  U.  R. 
Co.,  7  Hare.  114;  2  Mc  &  G.  389. 
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capacity  than  that  of  stockholder,  and  although  the  pnblic  gener- 
ally may  be  injuriously  affected  thereby/ 

Where  there  are  several  owners  of  bonds  secured  by  a  con- 
veyance by  mortgage  or  trust  deed  to  trustees,  the  question 
whether  the  bondholder  may  maintain  an  action  in  his  own 
name  has  been  the  subject  of  judicial  controversy  and  investiga- 
tion. The  general  rule  deducible  from  the  authorities  is,  that 
such  individual  bondholder  cannot,  independently  of  the  trustees, 
maintain  the  action,  unless  in  case  such  trustee  refuses  to  bring 
suit  after  a  request  from  such  bondholder  who  is  entitled  to  such 
remedy ;  or  in  case  of  'fraud  or  violation  of  duty,  or  conduct,  on 
the  part  of  such  trustees,  prejudicial  or  inimical  to  the  rights  of 
the  cestui  que  trust* 

Seo.  407.  On  this  subject  of  parties  it  has  been  appropriately 
observed  :  "  Where  there  has  been  a  waste  or  misapplication  of 
the  corporate  funds  by  the  officers  or  agents  of  the  company,  a 
suit  in  equity  may  be  brought  by  and  in  the  name  of  the  corpora- 
tion, to  compel  them  to  account  for  such  waste  or  misapplication, 
the  directors  being  regarded  as  trustees  of  the  stockholders,  and 
subject  to  the  obligations  and  disabilities  incidental  to  that  rela- 
tion. But  as  a  court  of  equity  never  permits  a  wrong  to  go  un- 
redressed merely  for  the  sake  of  form,  if  it  appears  that  the 
directors  of  a  corporation  refuse,  in  such  case,  to  prosecute,  by 
collusion  with  those  who  had  made  themselves  answerable  by 
their  negligence  or  fraud,  or  if  the  corporation  is  still  under  the 
control  of  those  who  must  be  the  defendants  in  the  suit,  the  stock- 
holders, who  are  the  real  parties  in  interest,  will  be  permitted  to 

*  Baltimore,   etc.,  «.  Wheeling,    18  "  The  appointment  of  new  trustees 

Gratt.  40.     See,   also.  High  on  Idj.,  is  an  ordinary   remedy,  enforced  by 

g  774.  courts  of  equity  in   ail   cases  where 

^Coal  Co.  V.  Blatchford,  11   Wall,  there  is  a  failure  of  suitable  trustees 

172  ;  Galveston  v,  Cowdrey,  id.  459  ;  to  perform  the  trust,  either  from  ac- 

Knapp  V.  Railroad  Co.,  20    id.   117;  cident  or  f rom  the  refusal  of  the  old 

Alexander  v.  Central  R.  R.  Co.  (U.  S.  trustees  to  act,  or  from  their  oriiriniLl 

C.  C.  la.)  1  Cent.  L.  J.  545  ;  Van  Doren  or  superyeuient  incapacity  to  act,  or 

f).  Robinson,  1  C.  E.  Green,  256  ;  Wil-  from  any  other  cause."    Story's  Eq. 

liamson  v.  N.  J.,  etc.,  R.  Co.,  10  id.  1 ;  Jur.,  §  1287.     See,  also,  Ellison  v.  El- 

Coe  0.  Columbus,  etc.,  R.  Co.,  10  Ohio  lison,  6  Ves.  663  ;  2  Fonbl.  Eq.,  B.  2, 

St.  410  ;  Western  R.  Co.  v.  Nolan,  48  ch.  7,  §  1,  and  note  ;  Lake  ©.  De  Lam- 

N.  Y.  513;  Sturges  v.  Knapp,  31  Vt.  1;  bert,  4  id.  592  ;  2  Madd.  Ch.  Pr.  133; 

Shaw  V.   Norfolk  County   R.    Co. ,  5  Millard  o.  Eyre,  2  Yes.  94    Buchanan 

Gratt.  162;  Ashton  v.  Atlantic  Bank,  v.  Hamilton,   5    id.  722;  Hibbard  «. 

3  Allen,  217.  Liambe,  Amb.  309. 
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file  a  bill  in  their  own  names,  making  the  corporation  a  party  de- 
fendant. And  if  the  stockholders  are  so  numerous  as  to  render 
it  impossible  or  very  inconvenient  to  bring  them  all  before  the 
court,  a  party  may  file  a  bill  in  behalf  of  themselves  and  all  others 
standing  in  the  same  situation."  * 

The  general  doctrine  in  equity  is  that  where  the  parties  hav- 
ing common  interests  are  very  numerous,  and  it  is  impracticable 
to  bring  all  of  them  before  the  court,  one  or  more  may  maintain 
a  suit.  "  The  like  doctrine,"  observes  Mr.  Story,  "  has  been  ap- 
plied to  a  case  where  a  bill  was  brought  by  some  shareholders  in 
a  joint-stock  company  (the  stock  of  which  was  divided  into  six 
thousand  shares),  on  behalf  of  all  the  shareholders,  to  compel  the 
directors  of  the  company  to  refund  moneys  improperly  withdrawn 
by  them  from  the  stock  of  the  company,  and  applied  to  their  own 
use.  Upon  the  objection  being  taken  to  the  want  of  proper  par- 
ties, the  court  overruled  it,  upon  the  ground  that  justice  would 
be  unattainable  if  all  the  shareholders  were  required  to  be  made 
parties  to  the  suit ;  and  that  a  separate  bill  by  each  shareholder, 
to  recover  his  portion  of  the  money,  would  produce  enormous  in- 
convenience and  multiplied  litigation,  and  that  the  shareholders 
had  one  common  right  and  one  common  interest  to  be  subserved 
by  the  suit." ' 

Sec.   408.      Where  an  iijtinctlon  wiU  he  grantecL^  An     injunction 

will  always  be  granted,  as  we  have  seen,  at  the  instance  of  a 
stockholder  or  creditor  where  the  corporation  or  its  directors  at- 
tempt acts  ultra  vires,*  as  where  it  proposes  to  exceed  the  legiti- 
mate scope  of  its  authority,  or  is  going  beyond  any  power  con- 
ferred upon  it.*  So,  corporations  may  be  restrained  from  any 
use  of  their  powers  which  must  result  in  the  injury  of  individu- 
als, especially  where  the  authority  claimed  by  the  corporation  is 
doubtful,  and  where  the  authority  if  exercised  must  place  others 

>  Anfr.  &  Am.  on  Corp.,  §  813.    See,  •  Story's  Eq.  PI.,  ft  109  ;  Hichens  «. 

also,  Robinson  v.  Smith,  3  Paige,  283  ;  Googreve,  4  Buss.  562 ;  Crease  v.  Bab- 

Bajlefls  «.  Orne,  1  Freem.  (Miss.)  Ch.  cock,  10  Mete.  582. 

178 ;  Hodges  v.  New  Eng.  Screw  Co..  1  As  to  when  the  corporation  is  a  nec- 

R.   I,   812  ;  Hersey  v.  Veazie,  24  Me.  essary   party.    Lyman  v.  Bonney  101 

12 ;  Neall  o.Hill.  16  Cal.  145 :  Camber-  Mass.  562. 

land  Coal   Co.  v.  Sherman.  80  Barb.  »  High  on  Inj.,  §  T70- 

558;  Butts  «.  Wood,  88  id.  181 ;  87  N.  *  Colman  v.  Eastern,  etc.,  R.  Co.,  10 

Y.  817.  Beav.  1;  Salomons  v.  Laing,  12  id  889. 
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in  great  peril/  And  even,  where  a  remedy  at  law  may  exist  for 
the  fraudulent  mismanagement  of  the  business  on  the  part  of  the 
directors,  or  a  majority  of  them,  this  may  not  always  constitute  a 
bar  to  a  claim  for  an  injunction.*  And  where,  by  the  fraudulent 
or  improper  conduct  of  stockholders  or  directors,  certain  shares 
have  been  transferred  to  them  for  the  purpose  of  enabling  them- 
selves to  retain  office,  an  injunction  will  be  granted  to  prevent 
them  from  voting  on  such  stock.'  So,  a  contemplated  diversion 
of  the  corporate  funds  to  other  purposes  than  those  provided  for 
or  contemplated  by  the  constating  instruments,  or  for  which  the 
corporation  was  organized,*  or  attempts  to  misapply  the  funds  to 
carry  out  any  radical  change  of  the  purposes  of  the  organization, 
will  entitle  a  stockholder  or  creditor  to  an  injunction  to  prevent 
it.*  So,  an  injunction  will  be  issued  to  restrain  an  unjust  or 
imlawf ul  election,  or  the  casting  of  improper  votes  at  sucli 
election.* 

^  Mayor,  etc.,  v.  Groshon,   80    Md.  Buch    peculiar    equities    were     ever 

436.  brougnt  to  the  notice  of  a  court  of 

*  Sears  v.  Hotchkiss,  25  Conn.  171.  justice  as  In  the  case  under  considera- 
'  Hilles  V.  Parrish,  1  McCart.  (N.  J.)  tion.    Complainants  occupied  the  re- 

880.  lation    of   trustees,    holding  a  large 

And  the  bill  is  not  demurrable,  if  number  of  shares  of  Pacific  MaU  stock, 

the  party  to  whom  a  fraudulent  sale  under  a  written  agreement  defining  the 

is  to  be  made  is  not  a  party.     Abbot  v.  nature  and  duration  of  their  trust  and 

American,  etc.,  4  Blatchf.  489.     See,  its  conditions,  the  agreement  also  con- 

aJso,  4  Nev.  138.  taining  an  irrevocable  power  of  attor- 

*  Kean  v.  Johnson,  1  Stockt.  401 ;  ney,  or  proxy,  authorizing  complain- 
Smith  V.  Bangs,  15  ill.  899  ;  Sears  v,  ants  to  vote  upon  the  shares  so  held  by 
HotchkisB,  25  Conn.  171.  them  in  trust.  The  bill  alleged  that  cer- 

*  Illinois,  etc.,  v.  Cook,  29  111.  237.  tain  of  the  defendants  had  been  engaged 

*  In  a  recent  article  in  the  Southern  in  soliciting  proxies  for  the  purpose  of 
Law  Review,  Mr.  High,  in  discussing  voting  upon  shares  of  stock  at  an  elec* 
the  subject  of  corporate  elections  and  tion  for  directors  about  to  be  held,  and 
the  jurisdiction  of  courts  of  equity  to  that,  for  this  purpose,  they  had  issued 
grant  relief  in  such  cases  by  injunc-  a  circular  charging  complainants  with 
tion, observes:  '*  Brown  o.  Pacific  Mail  unfaithful  administration  and  breach 
Steamship  Company,  5  Blatchf.  (C«  C.)  of  their  trust,  all  of  which  charges 
525,  decided  in  1867,  is  an  exceedingly  were  alleged  by  the  bill  to  be  falsa 
instructive  case,  not  only  for  its  clear  It  further  alleged  that  defendants 
and  emphatic  assertion  of  the  power  of  had  purchased  a  large  number  of 
courts  of  equity  to  control  elections  of  shares  of  stock  for  the  purpose  of  get- 
corporate  officers,  but  for  the  exhibi-  ting  control  of  the  company,  and  had 
tion  which  it  presents  of  the  mysteri-  bought,  or  arranged  to  control,  a  large 
ous  devices  to  which  the  manipulators  number  of  proxies,  so  that,  without 
of  corporate  enterprises  in  the  metrop-  corresponding  beneficial  interest  in  the 
olis  are  prone  to  resort  in  furtherance  shares  which  they  represented,  and 
of  their  schemes.  The  courts  of  New  without  any  choice  by  the  persons 
York,  both  state  and  federal,  have  really  owning  such  shares,  defendants 
given  the  profession  some  startling  were  endeavoring  to  control  the  elec- 
novelties  in  the  law  of  injunctions,  tion. 

but  it  may  well  be  doubted  whether      "The  bill  alleged  f urther,that  defend- 
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And  this  exercise  of  the  equitable  jurisdiction  of  the  courts  has 
been  disgracefully  prostituted  in  some  cases  to  the  enjoining  by 

ftnts,  being  stiH  Id  a  minoritj  of  votes,  case  is  one  of  that  kind,  to  prevent 
proposed  to  do  certain  things,  vis. :  1.  the  commission  of  so  great  and  admit- 
To  obtain  an  AS  parte  injunction,  re-  ted  a  wrong  wholly  undefended.  *  * 
straining  complainants  from  voting  *  The  election,  taking  place  under 
upon  shares  held  by  them.  2.  To  ob-  these  circumstances —  which  it  is  thus 
tain  such  injunction  upon  the  pretense  admitted  will  be  the  circumstances  of 
that  complainants  had  improperly  the  case  —  would  be  perfectly  legal, 
acquired,  or  were  about  to  make  im-  although  accomplished  in  this  way  by 
proper  use  of  the  shares  held  by  them;  a  minority  of  the  votes.  There  would 
or  upon  other  inaccurate,  ill-founded,  be  no  ground,  so  far  as  I  am  able  to 
or  partial  statements.  8.  That  such  perceive,  for  setting  aside  the  election 
pretenses  would  be  erroneous,  unjust,  because  an  injunction,  obtained  from 
and  wholly  unfounded.  4.  That  the  a  proper  court  having  jurisdiction,  had 
injunction  would  not  be  obtained,  or,  excluded  certain  persons  from  voting, 
if  obtained,  would  not  be  served,  until  *  *  *'  And  this  case  presents  a  case 
immediately  upon  such  election.  5.  eminently  of  equity  jurisdiction,  a 
That  the  result  would  be  to  exclude  case  of  irreparable  injury  to  the  plain- 
complainants  from  voting  upon  the  tiffs,  and  a  case  where  no  such  injury 
shares  held  by  them,  thus  permittinfi^  can  be  produced  to  the  defendants, 
a  minority  of  shareholders  to,  succeed  Indeed,  under  an  averment  of  the  bill 
in  choosing  a  board  of  directors,  that  these  transactions  of  the  defend- 
against  the  wishes  of  a  majority  of  the  ants  will  produce  great  injury  to  the 
complainants.  Such  remarkable  pre-  interests  of  the  stockholders,  and  the 
cision  displayed  by  complainants  in  admission  or  absence  of  denial  of  such 
thus  predicting,  under  oath,  the  pro-  averment,  it  is  clear  that  there  can  be 
posed  action  of  the  defendants,  would  no  injury  to  the  proper  interests  of 
seem  little  short  of  prescience,  were  it  such  of  the  defendants  as  are  existing 
not  for  the  further  allegation  in  the  stockholders  in  the  Pacific  Mail  Com- 
bill,  that  complainants'  ground  of  ap-  pany  by  granting  an  injunction  ; 
prehension  of  defendants'  doing  these  whereas  it  is  manifest,  from  the  state- 
things  were,  that  they  had  done  them  ments  of  the  bill,  that  there  is  a  clear 
before  with  reference  to  an  election  of  case  of  probable  irreparable  injury  to 
directors  of  another  company.  Other  the  plaintiffs.'  The  court  also  held  as 
allegations  were  made,  pointing  out  to  that  portion  of  the  bill  seeking  to 
the  injury  which,  it  was  believed,  enjoin  the  defendants  from  voting  as 
would  result  from  the  defendants'  car-  proxies  for  shareholders  who  were  not 
rying  out  their  proposed  schemes.  defendants,  and  who  were  not  en- 
*'  The  only  denial  of  the  allegations  of  joined,  that,  having  its  hand  upon  the 
the  bill  offered,  upon  the  hearing  of  defendants  associated  in  carrying  out 
the  motion  for  an  injunction,  was  a  the  projected  fraud,  it  might  properly 
denial  by  affidavit  of  some  of  the  de-  enjoin  them  both  from  acting  person- 
fendants  that  they  had  bought  proxies  ally  and  as  proxies,  since  otherwise 
as  alleged.  A  distinguished  array  of  the  injunction  might  be  utterly  inef- 
counsel  argued  the  motion  upon  either  fective.  The  injunction  accordingly 
side.  For  complainants  there  appeared  restrained  defendants  from  voting, 
O'Conor,  Tilden,  Evarts  and  Potter,  either  as  proxies  or  otherwise. 
For  defendants  there  were  Woodruff,  "  A  word  of  comment  as  to  the  form 
Kmott,  Rapallo  and  Vanderpool.  The  of  the  injunction  as  finally  granted, 
court  found  little  difficulty  in  reach-  ♦  ♦  *  It  enjoined,  first,  the  inspect- 
ing the  conclusion  that  the  remarka-  ors  of  election  from  holding  any  elec- 
able  allegations  of  the  bill  presented  tion,  '  wherein  or  whereat  Brown 
a  case  of  such  '  imperious  necessity '  Brothers  &  Co.  are  enjoined  and  for- 
as  to  warrant  the  interposition  of  the  bidden,  or  prevented  by  any  judgment 
extraordinary  aid  of  equity.  *  If  there  or  process  of  any  competent  court 
ever  was  a  case  for  relief  of  some  kind  from  casting,  or  said  or  any  of  said 
by  injunction,'  says  Mr.  Justice  inspectors  are  prevented  from  receiv- 
Blatchfobd,   p.    531    et   seq.,   *  this  ing  the  votes  of  Brown  Brothers  &  Co., 
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one  court  of  the  exercise  of  this  power  by  another  court  of  co- 
ordinate jurisdiction/ 

Sec.  409.  Whare  an  i^Jtmotion  will  not  be  granted.  —  It  has  been 
held  that  an  injunction  should  not  be  granted  to  restrain  the 
directors  of  a  foreign  corporation  from  the  payment  of  a  dividend 
at  the  suit  of  one  to  whom  the  corporation  is  not  indebted,  and 
where  the  only  ground  for  the  injunction  is  that  the  directors 
have  committed  a  mistake  in  making  the  dividend,  as  in  such  a 
case  the  remedy  should  be  in  the  state  of  its  creation.' 

And  where  some  of  the  stock  issued  by  the  directors  is  legal, 
and  some  not,  they  can  only  be  restrained  from  using  the  proceeds 
of  such  of  the  stock  as  is  illegally  issued.*  Nor  will  equity  relieve 
by  injunction  where  the  appropriate  remedy  is  by  action  in  the 
nature  of  qtLO  wa/rranto*  nor  where  the  ground  of  relief  is  for 
fraud  in  the  election  of  officers,*  nor  where  the  object  of  the  suit 
is  the  appointment  of  a  receiver  for  the  management  of  the  affaiiB 

apon  tlie  26,666  shares  of  the  capital  and  safety,  without  fear  of  the  threat- 
stock  of  that  company,  standing  in  ened  and  impending  hand  of  Barnard 
their  names  in  trust,*  etc.  or  Cardozo,  the  reporter  does  not  in- 
'*  Thirdly,  '  that  until  the  further  form  us.  Certain  it  is  that  they  had 
order  of  the  said  court,  you,  the  said  successfully  bulled  the  market  on 
defendants,  and  each  and  every  of  you,  Pacific  Mail,  and  the  literature  of  the 
your  directors,  agents,  officers,  ser-  profession  may  be  searched  in  vain,  to 
vants  and  proxies  do  absolutely  desist  that  time,  for  a  more  pronounced 
and  refrain  from  any  proceedings  to  instance  of  one  court  attempting  by 
restrain  or  prevent  the  firm  of  Brown  its  injunction  to  forestall  like  action 
Brothers  &  Co. ,  or  any  member  of  that  by  another  tribunal  of  co-ordinate 
firm,  from  voting  at  the  election  of  di-  jurisdiction.  It  formed  no  unfitting 
rectors  of  the  Pacific  Mail  Steamship  prelude  to  the  war  of  injunctions 
Co.,  to  be  held  in  the  city  of  New  which  raged  in  the  courts  of  Nt)W 
York  on  the  20th  day  of  November,  York  a  few  months  later,  and  which 
1867,'  etc.  has  become  historical  under  the  name 
"  This  extraordinary  form  of  an  extra-  of  the  '  Erie  Railroad  Row,'  in  which 
ordinary  remedy  was  granted,  as  ap.  the  courts  of  the  metropolis,  beginning 
I>ear8  by  the  opinion  of  the  court,  with  the  tame  and  uneventful  practice 
upon  the  very  forenoon  of  the  day  at  of  enjoining  parties  litigant,  came  at 
noon  of  which  the  election  for  direct-  length,  by  easy  and  successive  stages  of 
ors  was  to  be  held.  Whether  the  judicial  evolution,  to  the  novel  and 
amply  protected  firm  of  Brown  entertaining  procedure  of  enjoining 
Brothers dc  Co.,' thus  panoplied  around  each  other."  South.  Law  Rev.  (N.  8.) 
with  a  triple  wall  of  Injunction,  were  vol.  Ill,  No.  2, pp.  220-224  (July,  1«77). 
enabled  to  cast  their  votes  in  peace 

>  See  article  entitled  "  The  Erie  Rail-  See,  also,  O'Brien  o.  Same,  58  id.  568  ; 

road  Row,"  8  Am.  L.  Rev.  41  (October,  Blatchford  t>.  Ross,  54  id.  42. 

1868) ;  ante,  g  245,  and  authorities  cited.  *  Hartt  v.  Harvey,  82  Barb.  55 ;  Mick- 

^  Howell  V.Chicago,  etc.,  R.  Co.,  51  leso.  Rochester,  etc.,  R.  Co.,  11  Paige, 

Barb.  378.  118. 

«  Fisk  V.  Chicago,  etc.,  58  Barb.  518.  *  Id. 
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of  the  corporation,  will  the  directors  or  other  officers  be  enjoined 
from  acting  in  their  official  capacity  where  this  is  not  necessary 
to  accomplish  the  purposes  of  the  suit/  nor  where  it  appears  that 
the  proceedings  of  a  stockholder  are  not  for  the  protection  of  his 
own  interests  but  to  aid  others,'  nor  to  restrain  a  stockholder  from 
voting  upon  an  alleged  excess  of  stock  in  his  possession,  where  no 
steps  have  been  taken  by  the  company  to  cancel  the  excess,*  nor 
where  a  shareholder  who  claims  to  be  defrauded  by  the  issue  of 
stock  seeks  to  restrain  the  corporation  from  disposing  of  its  prop- 
erty leaving  insufficient  to  indemnify  him  for  his  loss,  as  he  stands 
in  no  better  position  than  a  general  creditor.* 

A  party  may  also  waive  his  rights  to  an  injunction  and  be 
estopped  from  such  proceedings  by  his  conduct.  "  Thus,  where 
a  depositor  in  a  savings  bank  has  consented  that  his  deposit  may 
be  converted  into  stock,  as  a  security  for  the  debts  of  the  corpo- 
ration, and  his  conduct  has  been  such  as  to  amount  to  a  voluntary 
dedication  of  his  stock  for  the  purpose  of  securing  the  debts,  he 
is  regarded  as  estopped  from  claiming  relief  in  equity,  and  an 
injunction  will  be  refused."  *  Nor  will  a  corporation  be  enjoined 
from  acting  in  its  corporate  capacity  for  the  purpose  of  securing 
legislative  authority  to  change  its  objects  and  powers.*  But  an 
injunction  may  be  properly  allowed  in  such  a  case  where  there  is 
an  attempted  use  of  corporate  funds  for  defraying  the  expense  of 
procuring  an  extension  of  corporate  powers  beyond  the  legitimate 
objects  for  which  the  corporation  was  instituted.' 

Sec.  410.  Spedifio  pexfomianoe— right  of  way.  —  Where  a  party 
agreed  under  seal  to  permit  a  railroad  corporation  to  construct  a 
road  over  his  land,  and  to  convey  a  right  of  way  therefor  for  a 
certain  sum,  after  the  railroad  should  be  definitely  located,  with  a 
condition  in  the  deed  of  conveyance,  that  the  deed  should  be  void 
when  the  road  should  be  discontinued,  it  was  held,  that  specific 

'  Stevens  ©.  Davison,  18  Gratt.  819.  J.  93.     See,  also,  Gravestine's  Appeal, 

»  Sparhawk  «.  Union,  etc.,  R.  Co.,  54  49  Pa.  St.  810.                .                  ^   ^ 

Pa.  St.  401.  •  Ware  v.  Grand,  etc.,  B.  Co.,  a  R.  & 

»  Reid  V.  Jones,  6  Wis.  680;  High  on  M.  470;  Stevens  «.  South,  etc..  R.  Co., 

Inj.,§779.  ISBeav.  49.                                 ^     ^ 

*  Whelpley  v.  Erie  R.  Co.,  6  Blatchf.  ^  Munt  v.  Shrewsbury,  etc.,  R.   Ca, 

371.  13  Beav.  1;  Stevens  «.  South,  etc..  R. 

»  Maryland,  etc.,  v.  Schroeder,  8  G.  &  Co.,  id.  49  ;  High  on  Inj . ,  §772      See, 

also,  Ward  v.  Society,  etc.,  1  Coll.  370. 
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performance  of  such  an  agreement  should  be  decreed  after  the  road 
was  constructed  over  it,  although  the  corporation  did  not  expressly 
bind  itself  to  take  or  pay  for  the  land.  And  it  was  also  held  in 
such  a  case,  that,  where  the  corporation  located  the  road  over  the 
land  and  continued  to  use  the  same,  and  was  in  actual  possession 
of  it  for  more  than  three  years,  a  bill  filed  by  it  for  a  specific  per- 
formance of  the  agreement,  would  not  be  dismissed  on  the  ground 
of  unreasonable  delay  in  filing  it.' 

*  Western  Railway  v,    Babcock,    6  biDdiug  in  law,  without  other  conRider- 

Metc.  346.    In  this  case  Shaw,  C.  J.,  ation.    Again,  it  was  conditional ;    it 

observes :  was  the  grant  of  a  license  to  enter 

'*  One  other  consideration,  which  we  upon  his  land,  and  lay  out  their  rail- 
think  applicable  to  such  a  case,  is  road  over  it,  at  their  option.  If  they 
this,  that  wiiere  a  man  has  stipulated,  should  not  take  his  land,  he  would  be 
for  a  certain  consideration,  to  permit  a  entitled  to  no  further  compensation, 
company  to  construct  a  road  over  his  But  further,  as  this  was  a  grant  to 
land,  by  any  one  of  two  or  more  them,  on  condition,  of  a  license,  witli 
routes,  at  their  option,  it  is  not  compe-  certain  rights,  interests,  and  easementa 
tent  for  him  afterward  to  resist  the  in  the  laud,  there  would  be  good 
performance  of  his  agreement,  by  ground  to  hold,  that  if  they  accepted 
showing  that  he  was  induced  to  be-  and  acted  upon  this  grant,  they  were 
lieve,  either  by  his  own  notions,  or  by  bound  by  the  conditions,  and  that  an 
the  representation  of  others,  as  to  the  action  would  lie  for  the  money.  As 
preference  of  one  over  the  other,  that  where  a  grant  is  made  by  deed  poll, 
a  particular  one  was  adopted  which  he  the  grantee  paying  money,  or  perf orm- 
did  not  expect;  nor  would  this  result  ing  any  other  condition,  an  accept- 
be  affected,  if  the  other  party,  or  their  ance  of  the  grant  binds  the  grantee  to 
agents,  had  made  such  representation,  a  performance  of  the  condition,  for 
as  to  the  probability  of  their  adopting  which  assumpsit  will  He.  Goodwin 
one  route  in  preference  to  the  other,  tJ.  Gilbert,  9  Mass.  610. 
or  of  the  relative  advantages  of  each.  "  But  a  more  decisive  and  perhaps 
Having,  by  the  terms  of  the  contract,  more  satisfactory  answer  is,  that  the 
stipulated  for  the  right  to  adopt  either,  direct  stipulation  of  the  defendant 
and  stipulated  to  pay  a  consideration  was  to  execute  a  qualified,  defeasible 
for  such  right  of  choice,  all  represen-  conveyance  of  the  land  to  the  com- 
tations  respecting  the  probabiHty  of  pany,  on  certain  payments  being  made, 
their  adopting  one  rather  than  the  The  payment  was  a  condition  prece- 
other,  must  be  considered  as  merged  dent,  and  the  company  could  obtain  no 
in  the  agreement;  and  if,  in  fact,  the  benefit  from  the  agreement  without 
one  route  would  cause  more  damage,  first  paying  or  tendering  the  stipulated 
and  the  land-owner  intends  to  claim  rates  of  compensation.  This  was  an 
larger  compensation  in  one  case  than  ample  security  for  the  defendant, 
in  the  other,  the  alternative  must  be  binding  the  company  to  a  compliance 
stipulated  for  in  the  agreement  itself,  with  the  agreement  on  their  part,  and 

'•  One  objection  was  taken  to  this  renders  the  agreement  reciprocal ;  and 

agreement,  not,  we  presume,  to  its  le-  the  condition  subsequent,   to   be   in- 

gality,  but  to  the  fitness  and  propriety  sorted  in  the  deed  to  be  made  by  him, 

of  en  forcing  its  performance  in  equity;  rendering  it  void  if  the  railroad  over 

wliich  is,  that  it  was  not  mutual,  be-  his  land  should  be  discontinued,  was 

cause,  although  the  defendant  bound  a  suflftcient  guaranty  that  the  grant 

himself  to  convey  his  land  at  certain  would  not   continue   when    the   land 

prices,    the    company    did    not    bind  should  cease  to  be  appropriated  to  that 

themselves  to  pay  him  those  prices.  public  use. 

"In  the  first  place,  the  contract,  **  That  such  an  agreement,  if  fairly- 
being  under  seal,  and  made  upon  a  made,  is  a  legal  contract,  and  that  it 
nominal  pecuniary  consideration,  was  affords  a  proper  ground  for  a  decree 
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for  specific  performaDce  in  equity,  we  should  exceed  the  amount  stipulated 

can  have  no  doubt.  for  in  the  agreement,  the  company,  in 

'*  In  executing  public  works,  where  an  action  at  law,    on    the    contract, 

private  property   must  be  taken   for  would  recover  back  the  same  amount 

public  use.  the  cost  of  the  work,  as  in  damages.     If,  therefore,  the  agree- 

affected  by  the  compensations  thus  to  ment  is  a  valid  and  equitable  one,  this 

be  paid,  enters  largely  into  the  consid-  remedy,  by  specific  performance,  ought 

eration,  both    of  the   legislature  and  to  be  allowed,  to  avoid  circuity  of  ac- 

of  those  agents    and    commissioners  tion. 

who  may  be  intrusted  with  the  consid-  *'  With  these  considerations  in  view, 
eration  of  the  subject,  in  determining,  the  court  have  considered  the  subject 
first,  whether  the  work  shall  be  under-  as  one  of  fact  upon  the  evidence, 
taken  at  all,  and,  if  so,  then  what  route  There  is  considerable  conflict  of  evi- 
shall  be  selected.  Such  a  decision  dence,  especially  as  to  what  took  place 
must  be  influenced  mainly  by  a  com-  at  the  defendant's  house  when  the 
parison  of  the  expense  with  the  utility  agreement  was  executed.  Witliout 
of  several  proposed  rouVjSs.  If  it  is  to  stating  the  evidence  at  large,  which  is 
pass  over  lands  covered  with  dwelling-  quite  voluminous,  the  conclusions 
houses,  or  otherwise  of  great  value  which  we  have  come  to  are  these: 
and  cost,  it  would  be  a  strong  induce-  That  there  was  no  fraud  or  false  r^epre- 
ment  to  the  adoption  of  a  lens  expen-  sentAtion  on  the  part  of  the  company's 
sive  route,  or  operate  as  a  decisive  agent ;  tbat  the  route,  described  in  the 
objection  to  the  enterprise.  But  the  agreement,  was  clearly  and  definitely 
owners  themselves  know  the  value  of  stated  as  the  west  line,  or  Child's  line, 
the  property,  and  the  prices  at  which  and  was  known  to,  or  might  easily 
they  are  willing  to  part  with  it,  for  the  have  been  known  to,  Babcock,  the  de- 
accomplishment  of  the  proposed  ob-  fendant,  and  was  at  least  as  well 
ject,  taking  into  consideration  the  ad-  known  to  him  as  to  the  agent ;  that 
vantage,  if  any,  which  it  may  confer  this  was  the  line  ultimately  adopted 
on  their  other  property.  A  previous  by  the  company  as  the  route  of  their 
oon^tract,  stipulating  provisionallv  for  road ;  that  the  agreement  was  read 
a  grant  of  the  land,  or  of  a  right  of  over  to  the  defendant,  before  he  exe- 
way  over  it,  on  certain  specified  terms,  cuted  it,  with  an  honest  purpose  to 
is  well  calculated  to  give  authentic  in-  enable  him  fully  to  underst-and  it ; 
formation,  to  prevent  all  mistakes  and  that  there  was  no  mistake  on  the  part 
misunderstanding  arising  from  mere  of  the  defendant  as  to  the  route  ex- 
verbal  propositions  and  representa-  pressed  in  the  agreement ;  and  that,  if 
tions,  and  to  secure  the  rights  of  all  he  was  induced,  from  any  cause,  to 
parties.  suppose  that  the  company  would  not 

"  Taking  such  a  contract,  when  fair-  pursue  the  route  they  did,  but  adopt 
ly  made,  on  good  consideration,  with-  another,  which  he  supposed  would  be 
out  fraud  or  duress,  to  be  perfectly  more  beneficial  to  them,  and  better 
legal  and  equitable,  a  specific  perform-  for  him,  it  is  not  a  mistake  into  which 
ance,  by  a  decree  in  equity,  is  plainly  he  was  led  by  the  company's  agent, 
the  only  adequate  remedy  that  such  a  nor  one  which  affects  this  agreement, 
public  corporation  could  have.  The  "  And  the  result  of  the  opinion  of 
use  of  the  land,  when  the  location  is  the  court  is,  that  the  agreement  is  val- 
fixed,  is  absolutely  essential  to  their  id  in  law,  that  the  defendant  has 
franchise,  and  a  compensation  in  dam-  shown  no  sufiftcient  ground  to  excuse 
ages,  in  an  action  at  law,  would  afford  him  from  a  performance  in  a  court  of 
them  no  relief.  Indeed,  the  right  to  equity,  and,  therefore,  that  the  com- 
the  use  of  the  land,  for  a  public  pur-  plainants  are  entitled  to  a  decree  for 
puse,  is  secured  by  the  constitution  such  specific  performance." 
and  laws  of  the  land,  independently  of  In  Sturges  v.  Knapp,  etc.,  81  Vt.  1, 
any  contract;  and  by  their  act  of  in-  Redfibld,  J., observed  :  "  This  bill  is 
corporation  vested  in  the  company,  for  brought  by  the  plaintiffs,  holding  a 
the  use  of  the  public;  and  if  a  specific  majority,  in  amount,  of  the  bonds  se- 
performance  of  the  agreement,  on  the  cured  by  the  mortgage  of  the  West- 
part  of  the  land-owner,  were  not  given  ern  Vermont  Railway,  executed  to 
in  equity,  and  the  result  were  that  he  Knapp  and  Briggs,  as  trustees  for  the 
should  obtain  his  damages  in  the  mode  holders  of  the  bonds,  praying  a  decree, 
pointed  out  by  the  statute,  if  they  that  Knapp  and  Briggs,  after  the  fore- 
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closure  of  the  mortgage,  held  no  deed  be  conceived  in  the  spirit  of  lib- 
estate  in  the  premises  conveyed,  except  eral,  wise  and  far-sighted  circumspec- 
a  mere  nominal,  naked,  or  dry  trust,  tion,  or  they  will  be  liable  to  become 
for  the  sole  benefit  of  the  cestuis  que  a  terror  to  all  just  sense  of  upright- 
tntstent.  In  other  words,  that  the  ness  and  fair  dealing.  Herein  consists 
trust  did  not  impose  any  functions  or  the  power  and  the  wisdom  of  courts 
duties  whatever,  except  to  convey  the  of  justice  in  the  administration  of 
estate  to  Xhecestuis  que  trustent ;  that  civil  jurisprudence,  in  making  shreds 
it  was  a  naked  use  of  the  character,  and  fragments,  and  even  finesse  and 
which  the  statute  of  Henry  Vlllth  indirection,  sometimes  subserve  the 
would  have  executed,  without  the  for-  ends  of  fair  dealing  and  justice.  It 
mality  of  a  conveyance  ;  and,  as  a  con-  is  to  be  expected  that  some  cynical 
sequence  thereof,  that  the  contract  of  sneers  will  sometimes  be  heard,  with 
lease,  made  by  Knapp  and  Briggs,  to  reference  to  thei^e  implications  and 
the  Troy  and  Boston  Railway  Com-  constructive  additions,  both  as  to  con- 
pany,  may  be  declared  void,  and  an  tracts  and  statutes,  either  in  more  or 
account  taken  of  the  profits  made  by  less  of  the  spirit  of  seriousness  and 
the  railway  company,  a  receiver  ap-  complaint,  or  of  badinage  and  pleas- 
pointed,  and  the  sum  found  due  de-  antry,  or  both,  perhaps.  But  still  the 
creed  to  the  plaintiffs  and  their  assocl-  process  must  go  on,  so  long  as  human 
ates.  imperfection   and   cultivated   society, 

**  1.  The  first,  and  the  great  inquiry  with  its  manifold  and  complicated  re- 
in the  case  is,  in  regard  to  the  nature  lations,  continue  the  same  they  now 
of  the  estate  in  the  trustees,  created  are.  It  is  not  impossible  that  every 
by  the  mortgage,  the  forfeiture,  and  case,  which  occurs  in  a  court  of  just- 
the  forclosure.  ice,  may  give  occasion  for  the  exercise 

"  It  is  obvious  that  the  estate  must  of  something  of  this  function  of  judi- 
depend  very  much  upon  the  implica-  cial  coustruction. 
tions  growing  out  of  the  relations  of  "  But  upon  no  subject  is  there  so 
the  parties,  and  the  duties  consequent  much  demand  for  the  exercise  of  con 
thereon  ;  and  that  these  may  change,  struction,  and  of  judicial  implications, 
from  time  to  time,  as  circumstances  as  in  regard  to  trusts,  and  especially 
change.  That  which  begins  as  an  trusts  of  this  complicated  and  public 
active,  responsible,  and  fiduciary  trust,  character.  And  these  implications 
may,  by  lapse  of  time,  and  intervening  *and  constructive  additions  are  not  the 
relations,  become  merely  a  naked,  dry  less  a  part  of  the  contract  than  its 
trust,  and  vice  verea.  The  nature  and  most  express  provisions, 
character  of  all  trusts  depend,  almost  *'  There  are  extensive  trusts  con- 
exclusively,  upon  the  implications  nected  with  the  whole  subject  of  cor- 
growing  out  of  the  state  of  the  prop-  porate  action,  which  come  under  the 
erty,  the  purposes  desired  to  be  ac-  class  of  what  in  the  books  are  denom- 
complished,  and  the  mode  provided  inated  constructive  or  implied  trusts, 
for  that  end.  And  it  is  one  of  the  In  one  sense  the  corporation  itself  is  a 
most  important,  and,  at  the  same  time,  mere  trustee,  holding  all  its  funds, 
one  of  the  most  delicate  and  difficult  and  all  its  powers  and  franchises,  in 
offices  of  a  court  of  equity,  to  raise  trust  for  the  shareholders,  who  are  the 
these  implications,  with  wisdom  and  ultimate  cettuis  que  trustent.  So,  too, 
justice,  so  that  the  full  purpose  and  the  directors  of  a  corporation  are  mere 
object  of  the  trust  shall  be  effected,  trustees,  holding  their  office  and  per- 
without  violence,  or  forced  construe-  forming  their  functions  strictly  as 
tion  of  the  instrument  under  which  trustees,  for  the  benefit,  ultimately,  of 
the  trusts  are  created.  the  shareholders,  and    directly,  and 

"  All  contracts  are,  more  or  less,  sub-  primarily,  of  all  having  claims  against 

ject  to  implications,  constructive  addi-  the  company. 

tions,  and  implied  limitations.  These  ''  The  persons  to  whom  these  mort- 
ars the  powers  by  which  courts,  in  gage  bonds  are  payable  have  not  onlv 
matters  of  contract,  are  enabled  to  the  express  trusts  to  perform,  which 
make  a  brief  memorandum,  which  are  created  by  the  terms  of  the  deed, 
does  not  express  one-tenth  part  of  under  which  they  are  made  trustees, 
what  is  intended,  speak  truly  and  but  they  are  also  constructively  trus- 
f uUy  the  mind  of  the  parties.  These  tees  (after  the  forfeiture,  and  taking 
limitations  and  implications  must  in-  possession  of   the  road,  which  they 
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may  always  do  after  condition  broken),  upon  the  trastees  named,  are  entirely 

for  sabseqaent  incambrancers,  for  the  fiduciary  and  executory.     At  first,  and 

corporation,  and    ultimately    for  the  so  long  as  prompt  payment  is  made,  it 

shareholders  themselves.  is  understood,  in  practice,  indeed,  that 

**  Bat  it  is  not  with  these  classes  of  the  office  of  such  trustees  Is  rather 

constructive  or  implied  trusts  that  we  silent,  and  the  duties  of  the  trustees, 

are  chiefly,  at  present,  concerned.    It  by  means  of  the  negotiability  of  the 

is  with  the  express  trusts,  created  by  bonds,  and  of  the  coupons  attached, 

the  terms  of  the  deed,  when  construed  are  ordinarily  performed,  or  expected 

and  expounded  by  the  attending  cir-  to  be  performed,  by  the  corporation  or 

cumstances,  and  the  reasonable  impli-  its  officers.    If    the    interest    in    the 

cations,  and  necessary  limitations,  that  coupons,  and  the  principal,  as  it  falls 

we  have  to  do  at  present.  due,  are  promptly  paid  by  the  corpora- 

"  We  cannot,  of  course,  go  much  tion,  so  that  no  forfeiture  occurs,  it 

into  detail  here  upon  so  extensive  a  will  never  become  of  sufficient  import- 

subject  as  that  of  the  construction  of  ance  to  consider  the  question,  what  is 

powers,  and  executory  or  active  trusts,  the  precise  nature  of  the  trust  created 

The  books  are  filled  with  cases  of  this  by  the  contract  in  the  first  instance, 

class,  involving  interests  of  the  great-  "  But  after    the  forfeiture  occurs, 

est  magnitude,  and   where   the  terms  either  by  non-payment  of  interest  or 

of  the  deeds,  or  instruments,  by  which  principal,  or  both,  as  in   the   present 

the  trusts  were  attempted  to  be  ere-  case,  the  duties  of  the  trustees  become, 

ated,  were  deficient,  in  all  specific  defi-  not  only  active  and   responsible,  but 

nition,  of  the  purposes  expected  to  be  critical  and  delicate.  It  not  only  is  not  a 

accomplished,  and  especially  in  regard  dead,  dry  trust,  but  is  one  of  the  most 

to   the   mode   of  its  accomplishment,  active  and  momentous  responsibility. 

In  all  these  cases,  the  courts  of  equity  We  presume  no  man,  who  had  ever 

have  not  scrupled  to  carry  out  the  ap-  been  placed  in  such  position,  and  who 

parent  purpose  of  the  contract,  in  the  had  any  proper  sense  of  his  position, 

mode  most  consonant  with  the  terms  would  ever    think    of    regarding    or 

used,  as  interpreted  by  the  known  and  treating  it  as,  in  any  sense,  a  trust  of 

obvious  rules  of    construction.    We  a  nominal  or  indifferent  character.     It 

shall   not  stop   to  discuss  a  class  of  is  not  a  dry  trust   at  this   point   cer- 

cases  so  numerous,  and  all  tending  to  tainly,  or,  if  so,  it  is  not  in  the  sense 

the  same  result,  the  accomplishment  of  the  books ;   if  so,  in  any  sense,  it 

of  the  apparent  and  obvious  purposes  is  not  so  in  regard  to  its  duties  or  re- 

of  the  contract.     We  proceed  at  once  sponsibilities. 

to  the  consideration  of  the  nature  of  "  The  trustees  must  then  elect   be- 

the  trust,  created  in  the  case   before  tween  delay  and  action  ;  between,  on 

us.  the  one  hand,  taking  possession  of  the 

''  And  it  will  scarcely  require  dis-  road  and  iis  fixtures,  and  thereby  as- 

tinct  enunciation  here,  that,  in  enter-  suming,  at  once,  the  vast  public  and 

ing  upon  a  subject  so  new,  so  difficult,  private  burdens  and  responsibilities  of 

and  where  the   consequences  of  mi&*  a  great  public  work,  forming,  perhaps, 

take  are  likely  to  be  of  such  import-  a  necessary  link   in  some  great   thor- 

ance  to  the  state  and  its  citizens,  we  oughfare ;    and,  on  the  other,  delay, 

have  attempted  to  proceed  with  rea-  and    consequent    further    embarrassr 

sonable   caution  and  circumspection ;  ment,  complication,  and  loss ;  or  they 

and,  at  the  same  time,  fairly  to  meet  must  undertake  the  ulterior  and  final 

the    emergency,    without    shrinking  remedy  of    foreclosure.      And    those 

from    its     weight    or    responsibility,  persons,  if  any   such  there  be,   who 

deeming  it  of  the  last  moment,  that,  could  regard  the  discharge  of  such  a 

upon  such  a  subject,  we  start,  if  possi-  trust  to  be  exercised  in  the  face  of  such 

ble,  in  the  right  direction,  and  with  a  alternatives,  as  any  formal  or  nominal 

just  comprehension  of  the  interests  at  afiair,   have    certainly    yet    much   to 

stake.  learn  in  regard  to  the  nature  of  this 

"  We  think  it  could  scarcely  escape  business.    For,  at   this  point,  it  will 

the  notice  of  any  one,  who  had  seri-  not  be    assumed,    that    the    trustees 

ously  and  patiently  attempted  to  mas-  could  have  surrendered  the  trust  to 

ter  this  question,  that,  until  the  actual  the  cestui*  que  trtLStent,  or  that  they 

foreclosure  of  the  mortgage,  the  trusts  were  in  any  condition  to  obtain  coun- 

involved  in  the  contract,  and  imposed  sel  from  them.    It  was  the  sole,  or 

56 
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the  first  purpose  of  their  office,  that  must  be  fatal  to  the  enterprise.  All 
they  should  act,  and  should  exercise  this  must  be  re^rded  as  In  the  con- 
their  wisdom  and  discretion  upon  the  templation  of  the  parties  at  the  time 
possible  occurrence  of  this  very  of  entering  into  the  contract  by  which 
emergency.  They  were  selected,  the  bonds  were  issued.  It  must  be 
doubtless,  with  reference  to  their  ca-  so  regarded  in  looking  for  the  true 
pacity  and  responsibility  for  this  very  construction  of  the  contract,  for  in 
contingency,  both  by  the  corporation  that  we  are  attempting  to  obtain  the 
and  the  ceMuitt  que  trustent,  and  mind  and  will  of  the  parties  at  the 
neither  of  these  parties  had  stipulated  time  of  making  the  contract  in  rt^gard 
to  deal  directly  with  the  other,  but  to  the  state  of  facts  which  has  now  in- 
only  with  the  trustees,  as  the  respon-  tervened  ;  and  it  will,  perhaps,  fairly 
sible  party.  This  duty  they  must  test  this  to  ask  ourselves  what  would 
meet  and  perform.  This  they  did  have  been  their  prol>able  response  had 
do.  the  inquiry  then  been  put  to  the  par- 

"  The  next  inquiry  is,  whether  their  ties,  What   shall   be   done  with  this 

functions  ceased  upon  the  foreclosure  ?  property,  and  how  shall  it  be  man- 

Wlien  we  look  at  the  position  of  affairs  aged,  in  case  of   foreclosure?     Shall 

at  this  time,  it  seems  difficult  to  come  the  trustees  continue  to  manage  it  for 

to  any  such  conclusion.     The  powers  the  time  being,  and  until  the  order  of 

and  duties  of  the  corporation,  in  re-  the  court  of  chancery,  as  in  the  case 

gard  to   the  road  and   its   franchises,  of  other  trusts  ?     It  seems  to  us  there 

under  such  a  mortgage  and   foreclos-  can  be  but  one  response  to  this  ques- 

ure,  must  be   regarded  as  effectually  tion.     The  trustees  seem  to  have  been 

terminated  for  all  practical  purposes,  selected   for  this   very  office,   among 

The  trustees,  and  the  eestuis  que  trust-  others,  of  controlling  and  managing 

ent,  one  or  both,  had  effectually  be-  the  property,  in  case  of  forfeiture  and 

come  the  corporation,  or  had  acquired  surrender,  as  trusteest  for  the  benefit 

all  its  essential   rights,  and  assumed  of  the  eestuis  que  trtistent,  in  order  to 

all  its  duties,  so  far  as  the  public  was  make  it  available  for  the  payment  of 

concerned.    And  these  were  important  the  bonds,  both  interest  and  principal, 

and  pressing.     Delay,  for  the  shortest  This  must  be  so  until  some  organlza- 

interval,  might  be  attended  with  dis-  tion  of  the  boudliolders,  and  the  ac- 

astrous  consequences  to  the  continu-  quiring  of  some  capacity  to  act  by  a 

ance  of  the  franchise  even,  and  must  majority,  or  in  some  such  way  as  to 

be  so,  in  every  view,  to  the   interests  enable   them   to  discharge    this   new 

of  the  eestuis  que  trustent.     The  road  class  of  duties  thrown  upon  them  by 

could  not,   in  strict  propriety,  be  al-  the  forfeiture  of  the  condition  of  the 

lowed  to  stop  for  a  single  day ;  and  it  mortgage  and   the  surrender  of  the 

could  not  be  allowed  to  cease  opera-  road  with  its  incidents  and  fixtures, 

tion  for  any  considerable  time,  with  "  After  the   surrender,  and   before 

any  safety  to  the  interests  of  those  to  foreclosure,  as  we  have  before  inti- 

be  affected  by  the  depreciation  of  the  mated,  while  the  control  of  the  road 

property    and     the    intervention    of  for  the    benefit  of    the   bondholders 

counter  interests  and  influences.  might  fairly  be  presumed  to  be  tem- 

"  The  eestuis  que  trustent,  the  hold*  porary,  it  could  not,  with  the  least 
ers  of  these  bonds,  were  a  changing,  show  of  propriety,  be  expected  that 
unorganized  body,  having  no  common  any  change  in  the  principle  of  their 
bond  of  union,  and  no  recognized  prin-  mode  of  action  should  be  attempted, 
ciple  of  action,  unless  by  unanimity  Any  one  who  accepted  the  office  of 
of  consent,  which  is  practically  impos-  trustee  under  a  contract  of  this  cliar- 
sible.  It  would  not  be  expected  under  acter  must  be  supposed  to  look  direct- 
such  circumstances  that  there  should  ly  at  the  reasonable  probability  of  the 
be  an  immediate  surrender  of  the  occurrence  of  this  contingency,  the 
property  to  this  heterogeneous  and  failure  to  pay  promptly,  and  to  have 
chaotic  mass  of  men,  women  (single  assumed  his  position  with  reference  to 
or  married)  and  infants,  many  of  whom  the  new  duties  resulting  from  the  oe- 
were  under  such  disabilities  that  they  currence  of  such  contingency,  and 
could  not  act  for  themselves,  and  would,  consequently,  be  bound  to  per- 
where  consequent  delay  must  ensue  form  the  duties  arising  from  it.  And 
in  providing  the  means  of  obtaining  all  the  other  parties  in  interest,  tha 
their  consent,  in  a  legal  form,  which  bondholders,  the  creditors  of  the  cor- 
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poration,  in  the  order  of  their  priority,  in  regard  to  their  interests, — the  du- 

the  corporation  itself,  and,  ultimately,  ties  of  the  trustees,  and  the  necessity 

the  shareholders,  will  have  a  vested  of    their    continuing    to  act,  remain 

interest  in  having  these  duties  per-  much  the  same. 

formed  by  such  trustees,  under  the  The  necessity  of  immediate  and  effl- 

security  of  their  responsibility  and  ca-  cient  action  is  precisely  the  same,  and 

pacity,  both  pecuniary  and  personal,  so  is  the  difficulty  or  impossibility  of 

And  we  do  not  well  perceive  how  they  accomplishing  it  through  the  cestuia 

can  be  relieved  from  this  responsibili-  que  trustent,  and  the  utter  ruin  to  the 

ty,  except  by  the  decree  of  the  court  interests   at  stake  in  consequence  of 

of  chancery,  who  alone  have  the  legit-  any  considerable  delay  is  none  the  less 

imate  control  over  such  matters.  imminent.     There    would,  therefere, 

"  And  it  is  well  settled  in  the  court  seem  to  be  a  duty  remaining  in  the 

of  chancery  that  trustees  are  not  to  be  trustees  to  manage  the  property  for 

removed     or    discharged    from     part  the  benefit  of  the  cestuis  que  trustent, 

of  their  trust,  leaving  them  burdened  And  this  duty  is  to  be  estimated  by 

with  and  responsible  for  the  remain-  the   surrounding  circumstances,    and 

der.    Goodson  v.  ElHason,  3  Ru»s.  594.  what  a  prudent  owner  would  esteem 

Nor  will  such  a  trust  be  discharged  reasonable  under  these  circumstances, 

until  fully  performed,  or  the  cestuis  We  do  not  say  they  are  to  perform 

que  trustent  are  in  a  condition  to  man-  this  duty  permanently,  but  they  must 

age  it  themselves.     Nor  will  trustees  do  it  until  they  can  be  legally  exoner- 

be  changed,  except  for  sufficient  cause,  ated. 

affecting  the  faithfulness  and  capacity  "II.  And  this  duty  must  be  per- 
of  the  trustee,  or  the  interest  of  the  formed  in  a  manner  to  meet  all  the 
cestuis  que  trustent,  or,  perhaps,  on  ac-  incidents  of  the  case,  taking  into  ac- 
count of  the  public  interest,  which  is  count  the  nature  of  the  property,  the 
extensively  concerned  in  trusts  of  this  public  demands  upon  those  who  op- 
character.  These  are  but  elementary  erate  the  road,  and  the  duty  of  secur- 
principles  in  the  law  of  trusts,  famil-  ing  the  greatest  permanent  return  to 
iar  to  every  one  the  least  conversant  cestuis  que  trustent.  And  not  only  the 
with  the  subject,  and  will  be  found  nature  of  the  property,  but  the  extent 
distinctly  laid  down  in  the  elementary  of  the  equipment,  included  in  the 
treatises  upon  the  subject.  mortgage ^  and  .  which   comes  to  the 

"  And  a  trustee,  once   having    as-  trustees,  must  be  considered, 

pumed     the    office,    is    morally    and  "  We   have,   then,  in    the    present 

legally  bound  to  continue  in  the  per-  case : 

formance  of  its  duties  until  discharged  "1.    An  entire  road  of  more  than 

by  the  order  of  the  court  of  chancery,  fifty  miles  in  length,  with  no  adequate 

or  the  unanimous  consent  of  the  tf^^ti-  equipment    whatever.      And    If    the 

is  que   trustent,  which,  in  a  case  of  equipment  were  perfect  it  is  qu6stion- 

this  kind,  where  there  are  of  necessity  able  how  far  the  trustees  are  bound 

always  more  or  less  of  infants,  mar-  to  assume  the  burden  or  responsibili- 

ried  women  and  others  under  disabili-  ty  of  personally  operating  the  road, 

ties  incapacitating  them  to  act  person-  farther  than  results  necessarily  from 

ally,  or  in  any  way  effectually,  except  the  fact  that  the  legal  title  is  in  them, 

through  the  guardianship  of  the  court  and  that  the  public  have  no  other  par- 

of    chancery,  is  morally  impossible,  ty   to  look   to   in  the   first  instance, 

and  practically  so,  except  through  the  But,  as  they  had  no  equipment  in  this 

agency  of  a  court  of  equity.  case,  it  would  not  be  expected  they 

So,  that  before  the  actual  foreclos-  should  attempt  to  purchase  one.  Un- 
ure  of  the  mortgage,  there  can  be  no  der  such  circumstances  we  might  ex- 
question  whatever  that  the  trustees  pect  prudent  managers  to  look  either 
are  the  only  responsible  party  in  re-  to  a  lease  to  some  party  owning  a  road 
gard  to  the  management  of  the  prop-  in  connection,  and  having  sufficient 
erty.  rolling  stock  to  operate  both  roads,  or 

And,  after  the  foreclosure,  it  seems  to  some  other  partv  having  rolling 

to  us  that  although  the  contingent  in-  stock,  the  use  of  which  could  be  se- 

terests  are  mostly  cut  off,  and  the  cured   at  a  reasonable  rate.    Both  of 

number  and  character  of  the  ultimate  these  modes  were  practicable  in  the 

c^uMgu^^riM^^n^  very  much  changed,  present  case.    But  it  would  seem  that 

—  reduced  in  number  and  simplified  the   one  which  the  trustees  elected 
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was  preferable,  as  imposing  less  risk  cased  bj  the  owDers'  unanimous  con- 

and  promising  more  return,  especially  sent  from    the  performance  of  their 

after  the  short  experiment  made  by  duty  under  the  trust, 

the  trustees  of  attempting  to  operate  "  5.  They  must  act  without  delay, 

the  road  by  means  of  agents,  with  and  under  the  responsibility  of  b«ing 

hired  rolling  stock,  which  produced  a  made  liable  for  a  breach  of  trust,  if 

loss  of  some  thousands  of  dollars  in  a  they  failed  to  act  in  time,  or  to  act 

few  days.  with  proper  discretion,  wisdom  and 

**This  road  was  part  of  an  impor-  forecaste. 
tant  thoroughfare  in  the  state,  affect-  "  6.  It  was  a  trust  of  a  character  so 
ing  transponation  and  travel  to  a  large  entirely  new  that  very  little  li^ht 
extent,  thereby  making  it  the  duty  of  could  be  gained  from  any  analogy  to 
the  public  authorities  to  insist  upon  other  trusts.  Even  the  right  of  the 
the  strict  and  faithful  performance  of  trustee  of  real  estate,  held  for  the  sup- 
its  public  functions  and  duties.  There  port  and  benefit  of  the  cettuis  que 
were,  also,  rival  lines  of  transportation  trustent,  where  the  right  to  lease  for 
and  travel,  whereby  it  became  impor-  twenty-one  years,  or  even  for  a  much 
tant  to  the  interests  of  the  eesUcis  qite  longer  term,  is  unquestionable,  could 
trvsterU  that  the  operation  of  the  road  afford  no  satisfactory  guide  in  a  caae 
should  not  be  suspended  for  even  the  like  the  present.  There  is  a  very  es- 
shortest  period  of  time,  as  such  sus-  sential  difference  between  land  and 
pension  would  destroy  confidence  in  buildings,  even  where  comparatively 
its  permanent  efiOiciency  and  produce  a  small  repairs  are  required  to  maintain 
diversion  of  traffic,  which  could  not  them  in  tenantable  condition,  and  a 
fail  to  be  seriously  injurious  to  the  in-  railway,  where  heavy  expenditures  are 
terests  of  the  cestuU  que  trusterU.  requisite   from  day  to  day.     So  that 

'^3.    It  was  a  species  of  property  the  powers  and  duties  of  trustees  in 

which  could  only  be  made  remunera-  regard  to    lands  and    buildings  and 

tive   by   placing   large  interests  and  other  real  estate  of  that  kind  are  not 

long  lines  of  communication,  as  far  as  in  any  just  sense  a  guide  for  trustees 

practicable,  under  unity  of  control  and  of  the  character  now  under  oonsidera- 

management.  tion. 


n 


4.  They  could  not  consult  the  en-  "  Under  all  these  circumstances,  the 
tire  body  of  cestuis  que  trustent,  and  question  presents  itself,  as  it  occurred 
their  duty  being  due  to  the  body  sev-  to  the  mind  of  the  trustees  at  the 
erally,  they  were  not  at  liberty  to  fol-  moment  of  the  foreclosure.  They 
low  the  advice  or  wishes  of  the  ma-  would  naturally  try,  as  they  did,  the 
jority,  as  they  were  still  liable  to  the  temporary  expedient  of  operating  the 
minority  for  faithful  administration,  road  on  their  own  account,  if  the  thing 
And,  in  showing  this,  the  advice  of  the  were  practicable,  as  the  test  of  this 
majority  would  be  no  more  conclusive  mode  of  administering  the  trust.  This, 
in  their  favor  than  that  of  others  we  think,  proved  eo  disastrous  that 
equally  skilled  and  equally  interested  the  trustees  ought  not  longer  to  have 
in  the  question.  Having  assumed  the  continued  it  if  any  mode  presented  it- 
duty  of  faithful  administration  of  the  self  whereby  they  could  exempt  thezu- 
trust  in  behalf  of  the  several  owners  selves  from  loss,  and  especially  if 
of  the  bonds,  they  were  not  at  liberty  gain  could  be  secured.  The  leasing 
to  shield  themselves  by  any  thing  the  property  to  some  connecting  road 
short  of  showing  the  fact  of  such  ad-  was  obviously  the  most  hopeful  expe- 
ministration,  or  that   they  were  ex-  dient  practicable.'' 
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CHAPTER  XV. 

BzscnriON  akd  the  appointment  of  bbceiyers. 

Sec.  411.  The  common-law  doctrine  in  reference  to  execation. 

Src.  412.  Where  the  Btatate  provides  for  a  sale  on  execution. 

Sec.  418.  Doctrine  as  to  the  subjection  of  stocks  to  execution. 

Sec.  414.  Statutes  generally  provide  for  the  garnishment  of  stockholders. 

Sec.  415.  Appointment  of  receivers. 

Sec.  416.  Judgment  creditor's  right  to  a  receiver. 

Sec.  419.  Functions,  rights  and  duties  of  a  receiver  of  a  corporation. 

Sec.  411 .     The  common  law  dootrlne  in  reference  to  ezecation;  —  An 

execution  is  said  to  be  the  end  and  fruit  of  the  law ;  executio  est 
jmis  et  fructua  legia.  It  makes  the  judgment  effective,  and 
usually  all  property  and  pecuniary  interests  of  the  defendant,  not 
exempt  from  execution,  is  subject  to  satisfaction  of  the  judgment. 
But,  in  reference  to  corporations,  there  is,  at  common  law  and  in 
the  absence  of  any  special  statutory  provisions  on  the  subject,  a 
further  exception,  viz. :  that  the  franchises  of  a  corporation  as 
well  as  the  means  necessary  to  the  existence  and  execution  of  the 
corporate  powers,  and  to  carry  out  the  purposes  for  which  it  was 
institnted,'are  not  the  subject  of  levy  and  sale  on  execution.* 
Mr.  Herman  observes :  "  Corporations  are  not  formed  or  created 
by  an  execution  sale,  and  imtil  the  proper  and  necessary  steps  are 
taken  by  the  state  to  forfeit  its  charter  and  terminate  its  existence 
it  still  possesses  the  power  granted  it ;  the  lands,  easements  or 
works  appurtenant  or  essential  to  the  practical  use  and  occupation 
of  the  franchise  cannot  be  sold  separate  from  the  franchise,  so  as 
to  impair  its  value  or  impede  its  use."  * 
Neither  are  the  tolls  or  products  of  the  franchise  subject  to  such 

1  Hatcher  u.T.W.  &  W.  R.  Co.,  62  lU.  Co.,  65  Pa.  St.  278  ;  Wertern  Railroad 

4T7;  Brufett  u.G.  W.  R.  Co.,  25  id.  353 ;  Co.  c.  John8ton,69  id.  295  ;  Canal  Co.  v, 

Stewart  v.  Jones,  40  Mo.  140;  Thomas  t>.  Bonham,  9  W.  &  S.  27 ;  Gue  v.  Canal 

Armstrong,  6  Cal.280 ;  Munroe  tJ.Thom-  Co.,  24  How.  263. 
as, 5  id.  470 ;  Wood  v.  Turnpike  Co.,  24        '  Herman  on  Eiecations,  551:  Amant 

id.  474  ;  James  v.  Plank  R.  Co.,  8  Mich.  «.  Turnpike  Co.,  18  S.  &  R.  210 ;  Canal 

91 ;   Coe  «.  RaUroad  Co.,  10  Ohio  St.  Co.  «.  Bonham.  9  W.  &  S.  27 ;  Coe  'o. 

372;    Seymour  «.    Turnpike   Co.,    10  Railroad  Co.,  10  Ohio  St.  372;  Atkinson 

Ohio,  476;  Atkinson  9.  Railroad  Co.,  «.  Railroad  Co.,  15  id.  21;  Common- 

15  Ohio  St.  21 ;  Toungman  v.  Railroad  wealth    v.    Company,   5    Cush.    509 ; 
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levy  and  sale,  so  as  to  prevent  the  company  from  demanding  and 
receiving  the  same,  or  so  as  to  divest  it  of  its  right  of  ownership 
and  possession.* 

YoungmaDt). Railroad  Co.,65  Pa.  St.  278;  Indeed,  the  marshars    return    and 

Plymouth  R.  Co.  d.  Col  well,  39  id.  837.  the  agreement  of  the  parties  show  it 

"  Where  a  corporation,  like  a  bridge  was  not  seized  and   consequently,  if 

or  turnpike  company,  has  uo  tangible  the  sale   had   taken  place,  the   result 

property  that  can  be  subject  to  execu-  would  have  been  to  destroy  utterly  the 

tion   and   it  has  nothing  but  a  mere  value  of  the  property  owned   by   the 

franchise  or  easement  from  which  its  company,  while  the  creditor  himself 

income  and  revenue  are  derived,  there  would,  most  probably,  realize  scarcely 

is  nothing  that  can   be  levied  on  or  any  thing  from  the  useless  canal  locks 

taken  by  the  officer  in  satisfaction  of  and  lots  adjoining  them.     The  record 

the  writ ;  in  such  cases,  where  no  levy  and  proceedings  before  us  show  that 

can  be  made,  the  equitable  powers  of  there  were  other  creditors  of  the  cor- 

the  courts  in  those  states  where  they  poration   to  a  large  amount,  some  of 

have  abolished    the  distinctions    be-  whom  loaned  money  to  carry  on  the 

tween  law  and  equity,  and  in  others,  enterprise.     And  it  would  be  against 

where  the  distinctions  still  prevail,  a  principles  of  equity  to  allow  a  bingle 

court  of  equity  will  grant  relief  to  the  creditor  to  destroy  a  fund,  to  which 

creditor  in  the  appointment  of  a  re-  other  creditors  had  a  right  to  look  for 

ceiver,  to  take  possession,  charge  and  payment,    and    equally    against    the 

control  of  the  franchises  and  revenues,  principles  of  equity  to  allow  a  single 

who  as  the  officer  of  the  court  accounts  creditor  to  destroy  a  fund   to   which 

to  it,  and  under  its  direction  satisfies  other  creditors  had  a  right  to  look  for 

the  claim  or  judgment  of  the  creditor."  payment,  and    equally    against    the 

llerra.   on  Execu.,   §   361.     See,  also,  principles  of  equity  to  permit  him   to 

Covington,  etc.,  R.  Co.  v.  Shepherd,  21  destroy  the  value  of  the  property  of 

How.  112;  Macon,  etc.,  R.  Co.  v.  Par-  the  stockholders  by  dissevering  from 

ker,  9  Ga.  393.  the     franchise   property    whi(Si    was 

In  the  case  of  Gue  v.  Canal  Co.,  su-  essential  to  its  useful  existence.  In 
pra,  the  United  States  marshal  for  the  this  view  of  the  subject  the  ccturt  do 
district  of  Maryland  seized  and  adver-  not  deem  it  proper  to  express  any 
tised  for  sale,  under  an  execution,  a  opinion  as  to  the  right  of  this  creditor 
house  and  lot,  sundry  canal  locks,  a  in  some  other  form  of  judicial  pro- 
wharf,  and  sundry  lots,  which  belonged  ceeding  to  compel  a  sale  of  the  whole 
to  the  defendant.  An  injunction  was  property  of  the  corporation,  including 
obtained  against  the  sale,  which  was  the  franchise,  for  the  payment  of  his 
made  perpetual;  and  on  appeal  from  the  debt." 

United  States  circuit  court  for  Mary-  So  it  has  been  held  that  neither 
laud,  was  in  the  supreme  court  of  the  the  turn-tables  nor  the  freight  cars 
United  States  made  perpetual.  The  found  on  the  road  can  be  levied  upon 
court  observes :  "  Now  it  is  very  clear  and  sold  on  execution  against  a  rail- 
that  the  franchise  or  right  to  take  toll  on  road  company,  as  they  are  part 'of  the 
boats  going'through  the  canal  would  not  realty,  and  cannot  be  severed  and  sold. 
pass  to  the  purchaser  under  this  exe-  Titus  v.  Mabee,  2^  III.  257  ;  Seymour 
cution.  The  ftanchise,  being  an  incor-  v,  Milford,  etc.,  T.  Co.,  10  Ohio,  476 ; 
poreal  hereditament,  cannot,  upon  the  Hunt  «.  Bullock,  23  111.  320 ;  Palmer 
settled  principles  of  the  common  law,  v.  Forbes,  23  id.  302 ;  Western  Pa.  R. 
be  seized  under  a  fieri  facias.  If  it  Co.  9.  Johnston,  59  Pa.  St.  290 ;  Leedom 
can  be  done  in  any  of  the  states  it  v.  Plymouth,  etc.,  R.  Co.,  5  W.  &  S.  265 ; 
must  be  done  under  a  statutory  provi  Susquehanna  Canal  Co.  v.  Bonham,  9 
sion  of  the  state  of  Maryland,  chang-  id.  27 ;  Wood  v.  Turnpike  Co.,  24  CaL 
ing  the  common  law  rule  in  this  re-  478. 
epect. 

1  Rorer  on  JuA.  Sales,  §  1069.     See,  Colwell,  supra;  Youngman  v,  Alezan. 

also,  Herm.  on  Executions,  §  361 ;  Gue  dria  R.  Co.,  65  Pa.  St.  278. 
V.  Canal  Co.,  supra;  Plymouth  R.  Co. «. 
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But  it  is  also  held  that  the  wood  and  iron  of  a  railroad  com- 
pany may  be  taken  on  execution  and  sold,  although  such  personal 
property  may  be  necessary  to  enable  the  corporation  to  carry  out 
the  purposes  of  its  creation,  and  without  which  it  may  be  unable 
so  to  do. '  And  in  New  Hampshire  the  locomotive  engines,  pas- 
senger cars  and  freight  cars  of  a  railroad  corporation  are  liable  to 
attachment  or  execution  when  not  in  actual  use. "  Tlie  general 
doctrine  is,  that  the  property  of  a  corporation,  real  and  personal, 
may  be  taken  on  execution  and  sold,  the  same  as  in  case  of  indi- 
vidual defendants  a*.d  that  the  tangible  property  and  estate  is 
no  more  exempt  from  execution  than  that  of  an  individual. ' 

Much  controversy  has  existed  in  reference  to  the  character  of 
rolling  stock,  and  its  liability  to  execution,  depending  upon  the 
question  whether  it  belongs  to  the  real  estate,  and  is,  therefore, 
subject  to  mortgage  and  other  lien  on  its  real  estate,  or  whether 
it  is  personal  property,  and,  therefore,  not  covered  by  such  liens. 
The  courts  seem  to  be  divided  on  this  question.  But,  from  the 
preponderance  of  authority,  for  most  purposes,  it  is  considered  as 
personal  property,  and  that  as  such,  and  as  against  liens  upon  the 
right  of  way,  and  other  real  estate  of  the  corporation,  it  is  subject 
to  execution,  and  may  be  taken  and  sold  in  the  same  way  that 
other  personal  property  may  be  sold  on  execution.  * 

»  Herm.  on  Ex.,  §  361.  See,  also.  State  691  ;    Beardflley  v.  Ontario  Bank,  id. 

V.  Rives,  15  Ired.  297 ;    James  v.  Rail-  619 ;  Hoyle  u.  Plattsburgh,  etc.,  R.  Co., 

road  Co.,  6  Wall.  750.  54  N.  Y.  314 ;  Herm.  on  Ex.  561.  See, 

*  Boston,  etc.,  R.  Co.  t>.  Gilmore,  37  also,  6  Am.  Law.  Reg.  602;  1  Dis.  (O.) 

N.  H.  410;    Rover  on  Jud.  Sales,  846.  552. 

Its  property, real  and  personal,  may  be  The  character  of  rolling  stock   as 

sold  as  in  case  of  individuals.  Herm.  on  real  or  personal  property,  as  well  as 

Execu.  550.  its  liability  to  execution,  is  sometimes 

'  See  Herm.  on  Execu.,  §  360 ;  State  fixed  by  statute.    Thus,  in  Wisconsin 

of  Maryland  t).  Bank  of  Md.,  6  G.  &  J.  it  is  provided  by  statute  that  all  roU- 

219 ;  Slee  v.  Bloom,  5  Johns.  Ch.  366  ;  ing  stock   of   any  railroad  company, 

S.C.,  19  Johns.  456  ;  Peirce  9. Partridge,  used  and  employed  in  connection  with 

3  Mete.   44 ;    Perry  v.  Adams,  id.  51 ;  its  railroad,  shall  be  a  fixture.   Taylor's 

Queen  t>.  Victoria,  etc  ,  Co.,  1  A.  &  E.  Stat.,  p.  1048,  §  53.     See  construction 

(N.S.)288:  State  «.  Rives,  5  Ired.  297.  of  this  statute,  Chicago  &  N.    W.  R. 

See,  also,  Regina  «.  Victoria,  etc.,  Co.,  Co.  v.   Borough  of  Fort  Edward,  21 

1  Q.  B.  289 ;  Boyd  v,  Chesapeake,  17  Wis.  44. 

Md.  195.  It  is  also  provided  by  the  constitu- 

*Coe  «.   Railroad  Co.,  10  Ohio  St.  tion  of  Illinois,  as  follows :  "  The  roU- 

872 ;  B.  C.  &  M.  R.  Co.  o.  Gilmore,  37  N.  ing  stock  and  all  other  valuable  prop- 

H.  410 ;  Randall  v.  El  well,  52   N.  Y.  erty  belonging  to  any  railroad  com- 

5^  ;  Hill  V.  La  Crosse,  11  Wis.  214 ;  pany  or  corporation  in  this  state  shall 

Pierce  t).  Emery,  32  N.  H.  484  ;    Min-  be  considered  personal  property,  and 

nesota  v.  St.  P.    R.   Co.,  2  Wall.  609  ;  shall  be  liable  to  execution  and  sale  in 

Stevens  v,  Buffalo,  etc.,  R.  Co.,  31  Barb,  the  same  manner  as  the  personal  prop- 
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Sec.  412.      Where  the  statute  providoa  for  sale  on  exeoation.  —  We 

have  noticed  that  statutes  sometimes  provide  for  the  sale  of  the 
corporate  franchise  on  execution.  In  such  cases  the  statute  must 
be  strictly  followed ;  and  no  title  will  pass  by  the  sale  unless  made 
in  such  a  manner  as  the  statute  prescribes.*  On  the  sales  of  shares 
or  of  the  franchise,  under  the  provisions  of  a  statute  a  distinction 
is  made  between  it,  and  an  ordinary  sale  of  personal  property. 
In  the  former  case  there  can  be  no  tangible  possession  taken  by 
the  officer  or  delivered  to  the  purchaser,  as  in  the  case  of  the  lat- 
ter, where  it  is  held  that  the  actual  delivery  of  the  property  sold 
gives  the  purchaser  the  title  although  it  may  be  irregularly  con- 
ducted by  the  officer,  whereas  in  the  other  case,  there  being  no 
tangible  property,  the  validity  of  the  transfer  must  rest  upon  a 
substantial  compliance  with  the  provisions  of  the  statute.'  Thus, 
if  the  officer  has  failed  to  give  the  notice  required  by  the  statute, 
this  will  render  the  sale  void.'  And  where  the  statute  gave 
authority  to  sell  the  franchises  of  a  plank-road  on  execution,  it 
was  held  that  a  sale  could  only  be  made  in  the  manner  pointed 
out  by  statute ;  and  that  an  illegal  sale  under  such  circumstances 
will  not  be  rendered  valid  by  the  acquiescence  of  the  stockholders 
in  the  purchaser's  possession,  the  payment  of  tolls  to  him,  or  by 
the  expenditure  of  money  by  him  to  repair  the  road,  with  the 
knowledge  of  the  stockholders.* 

Sec.  413.      X>octrine  as  to  the  sul^ection  of  stook  to  ezecation.  —  It 

seems  to  be  a  common-law  doctrine  that  the  stocks  or  shares  held 

erty  of  individaala,  and  the  general  treat  it  otherwise ;  and  according  to  a 
assembly  shall  pass  no  law  exempting  preponderance  of  authority  as  well  as 
any  such  property  from  execution  and  the  soundest  reason,  based  upon  the 
sale."  Const.  111.,  art.  xi,  §  10,  which  circumstances  under  which,  in  ihe 
took  effect  August  8,  1870.  progress  of  railroad  enterprises,  we 
Rolling  stock  of  a  railroad  is,  in  the  find  such  stock  used,  personal  prop- 
absence  of  statutory  provisions,  and  erty.  See  po8t,  §  467;  Hoyle  ©.  Platts- 
circumstances  showing  a  purpose  to  burgh,  etc.,  R.  Od.,  54  N.  Y.  314. 

'  James  v.  Plank-road  Co.,  8  Mich.  The    return  of  the    officer    shoald 

91 ;  Que  v.  Canal  Co.,  24  How.  [\J.  S.)  show  a  compliance  with  the  require 

2o7;  Stamford  Bank  v.  Ferris,  17  Conn,  ments  of  the  statute.    Davis  v.  Majn. 

259.  ard,  9  Mass.  243 ;  Hammatt  o.  Wyman, 

«  Titcomb  v.  Union  Ins.  Co.,  8  Mass.  id.  188.     See,  also.  State  Bank  «.  Tatt, 

326 ;  Howe  9.  Starkweather,  17  id.  240;  44  Mo.  867. 

Taylor  v.  Jenkins,  6  Jones'  L.  (N.  0.)  *  James  v.  Pontiac  P.  R.  Co.,  8  Mich. 

81 6.  91 .  See ,  also,  Oakland  R.  Co. «.  Keenan . 

*  Howe  9. Starkweather,  17 Mass.  240.  56  Pa.  St.  198. 
See,  also.  Titcomb  v.  Union  Ins.  Co.,  8 
Mass.  326. 
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by  a  party  in  an  incorporated  company  is  a  mere  personal  inter- 
est ;  that  the  certificates  thereof  are  a  mere  evidence  of  owner- 
ship, and  have  no  value  in  themselves ;  *  and  that  such  shares  and 
interests  are  not  liable  to  levy  and  sale  on  execution,  unless  pro- 
vision therefor  is  made  by  statute."  "  Where  property  is  of  so 
intangible  a  nature,"  observes  Mr.  Brice,  "  that  there  can  be  no 
change  of  possession,  as  shares  in  a  corporation,  and  it  cannot  be 
known  whether  they  are  attached  or  not,  the  sale  of  them  on 
execution  is  a  mode  of  transfer  not  authorized  at  common  law."  " 

Sec.  414.     Statates  generally  provide  for  garnishment  of  the  interests 

of  stockholdeni.  —  The  shares  held  by  debtors  not  being  Kable  to 
levy  and  sale  on  execution  at  common  law,  it  has  in  many,  if  not 
most  of  the  states,  been  provided  by  statute  that  the  interest  thus 
owned  may  be  attached  by  garnishment  of  the  corporation.*  But 
in  such  cases  the  attachment  is  subject  to  any  lien  which  the  cor- 
poration may  have,  by  virtue  of  the  by-laws  or  constating  instru- 

1  Ang.  &  Am.  on  Ck>rp.,  g§  557-559;  the  oorporation ;    that  any  share  of 

Redf.  on  Rail.  88;  Gilpin  «.  Howell,  5  interest  so  attached  shall  he  held  as 

Pa.  St.  57 ;  Tippets  v.  Walker,  4  Mass.  security  to  satisfy  the  final  judgment 

595 ;  Johns  «.  Johns,  1  Ohio  St.   350 ;  in  the  suit  in  like  manner  as  any  other 

Arnold  v.  Ruggles,  1  R  1. 165 ;  Howe  «.  personal  estate  is  held.     Rev.  Stat. 

SUrkweather,  17  Mass.  243.  Mass.,  ch.  90,  §  36. 

*  See  Que  «.  Canal  Co.,  24  How.  257;  In  Iowa,  it  is  provided  by  statute  as 
Ross  «.  Ross,  25  Ga.   297 ;  Coe  «.  Co-  follows : 

lumbas,  etc.,  R.  Co.,  10  Ohio  St.  372 ;  "  Stock  or  interest  owned  by  the  de- 
Western  Pa.  R.  Co.  V.  Johnson.  59  Pa.  fendant  in  any  company,  and  also 
St.  290 ;  Stewart  9.  Jones,  40  Mo.  140;  debts  due  him,  or  property  of  his  held 
Denny  v.  Hamilton,  16  Mass.  402 ;  Den-  by  third  persons,  may  be  attached,  and 
ton  V.  Livingston,  9  Johns.  96 ;  Wil-  the  mode  of  attachment  must  be  as 
liamson  v.  Smoot,  7  Mart.  (La.)  31 ;  2  follows : 

Kent's  Com.  285  ;  Long  on  Sales,  2;  "1.  By  giving  the  defendant  in  the 

New  York  v.  Schuyler,  38  Barb.  534 ;  action,  if  found  within  the  county  and 

S.  C.,-34  N.  Y.  30  ;  Anderson  v.  Nich-  also  the  person  occupying  or  in  posses- 

olas,  28  id.  600;  Bank  v.  Lanier,  11  sion  of  the  property,  if  it  be  in  the 

Wall.  369.  hands  of  a  third  person,  notice  of  the 

*  Green's  Brice's  Ultra  Vires,  562.  attachment. 

*  It  is  provided  by  the  statute  of  **  2.  If  the  property  is  capable  of 
Massachusetts,  that  any  share  of  a  manual  delivery,  the  sheriff  must  take 
stockholder,  in  any  joint-stock  com-  it  into  his  custody  if  it  can  be  found, 
pany  that  is  or  may  be  incorporated,  "  3.  Stock  in  a  company  is  attached 
may  be  attached  by  leaving  an  attest-  by  notifying  the  president  or  other 
ed  copy  of  the  writ  (without  the  decla-  head  of  the  company,  or  the  secretary, 
ration),  and  of  the  return  of  the  attach-  cashier,  or  other  managing  agent 
ment  with  the  clerk,  treasurer  or  thereof,  of  the  fact  that  the  stock  has 
cashier  of  the  company,  if  there  be  been  so  attached."  Iowa  Code  (1873), 
anv  such  officer ,  otherwise,  with  any  §  2967.  See,  also,  the  same  pro^sions 
officer  or  person  who  has  at  the  time  relating  to  stock  interests  apply  to 
the  custody  of  the  books  and  papers  of  executions.  Id.,  §  3050. 
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ments.*  It  is  evident  that  where  there  is  a  provision  in  the  con- 
stating instruments,  that  all  debts  due  to  the  corporation  from  a 
stockholder  must  be  satified  before  any  transfer  of  the  stock  l\eld 
by  him  can  be  made,  no  creditor  by  attachment,  or  levy  under  an 
execution,  could  defeat  the  rights  of  such  corporation  to  such  hen, 
by  virtue  either  of  such  attachment  or  levy,  as  the  purchaser 
evidently  could  acquire  no  better  right  than  the  judgment-debtor 
had,  and  his  right,  as  we  have  heretofore  observed,  in  case  of  a 
sale  and  transfer  of  his  interest  would,  in  case  of  the  Kmitation 
we  have  referred  to,  only  carry  with  it,  like  any  other  chose  in 
action,  the  equitable  interest  only  of  the  assignor,  such  transfer  of 
stock  would  be  subject  to  the  liens  of  the  corporation,  provided 
for  by  contract,  by-laws,  or  by  the  constating  instruments.* 

On  this  subject  Mr.  Brice  observes :  "  The  right  to  subject 
stock  in  a  corporation  to  sale  on  execution,  not  being  given  at 
common  law,  but  being  a  statutory  provision,  the  statute  in  such 
cases  directs  the  mode  of  seizure  and  sale  x>n  exexution.  Where, 
by  charter  or  statutory  enactments,  a  stockholder  who  is  indebted 

^  Sewall  V.  Lancaster  Bank,  17  S.  &  "  The  words  (of  the  act)  embrace  aU 

B.  285 ;  Titcomb  v.  Union  Ins.  Co.,  8  debts,  and    there  is  good  reason  for 

Mass.   836 ;     Coleman  n.   Spencer,    5  their  extending  to  all.    When  the  di- 

Black  f.  197.  rectors  discount  the  note  of  a  8t4>ck- 

^ "  The  rule  that  an  assignor  of  stock  holder,  they  know  that  his  stock  is 

may  conyey  a  title   without  paying  liable,  and,   therefore,  may    be    less 

what  he  owes  to   the  company    will  attentive  to  the  sufficiency  of  the  in- 

not  of  course  hold,  if  by  the  charter  of  dorsers.     The  indorsers,  too,  have  an 

the  company  it  is  provided  that  all  interest  in  the  lien  of  the  bank,  and  it 

debts  due  the  company  from  a  stock-  may  be  presumed  that  many  persons 

holder  must  be  satisfied  before  any  have  been  induced  to  indorse  on  the 

transfer  of  his  stock  shall  be  made."  strength  of  this  lien."    Rogers  v.  Hunt- 

Ang.  &  Am.,  §  570.  ingdon  Bank,  12  S.  &  R.  77. 

And  where  it  was  provided  by  stat-  And  in  Grant  v.  The  Mechanics' 
ute,  that  **  no  stockholder,  indebted  to  Bank,  15  S.  &  R.  140,  under  a  provision 
the  bank,  shall  be  authorized  to  make  of  an  act  of  the  state  of  Pennsylvania, 
a  transfer,  or  receive  a  dividend  till  which  prohibited  a  transfer  of  stock 
such  debt  shall  have  been  discharged,  by  a  stockholder  "  indebted "  to  the 
or  security  to  the  satisfaction  of  the  bank,  it  was  held  that  a  note  given  by 
directors  given  for  the  same ; "  and  a  the  stockholder  to  the  bank  was  a 
stockholder,  who  was  indebted  to  a  debt  due  from  him  to  the  bank  before 
bank,  not  only  for  a  balance  of  sub-  as  well  as  after  it  became  due,  as  the 
scription  to  stock,  but  also  for  a  dis-  provision  would  fail  of  its  intended 
counted  note,  gave  a  power  of  attorney  benefit,  if  a  stockholder  had  an  un- 
to the  plaintiff  to  draw  dividends  and  restrained  right  to  transfer  at  any  time 
transfer  the  stock,  and  also  money  to  before  his  note  fell  due ;  and  that  the 
pay  the  installments,  which  was  thus  lien  would  remain,  though  the  stock 
applied,  the  supreme  court  of  Pennsyl-  were  levied  upon  by  a  judgment^redi- 
vania  held  that  the  plaintiff  was  not  tor,  for  notes  drawn  before  but  falling 
entitled  to  a  transfer  of  the  stock,  nor  due  after  the  levy,  even  though  they 
to  a  'return  of  the  money  paid  on  in-  should  be  renewed, 
stallments,  Titman,  C.  J.,  observing : 
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can  make  no  transfer  until  his  debt  is  discharged,  there  can  be  no 
levy  upon  such  stock  unless  it  be  subject  to  the  lien  of  the  corpo- 
ration.* The  method  prescribed  in  the  charter  or  statute  for  the 
sale  of  such  stock  must'  be  pursued  or  the  sale  will  be  void. 
Where  shares  of  stock  in  a  corporation  are  made  liable  to  levy 
and  sale  on  execution,  it  is  the  interest  the  party  has  in  the  corpo- 
ration that  is  sold,  not  the  mere  paper  certificates,  and  if  they  are 
sold  by  the  register  number  and  in  the  name  of  the  owner,  that 
is  a  good  sale."  " 

Sec.  415.  Appointment  of  receivers.  —  The  appointment  of  a 
receiver  in  various  cases,  where  it  is  made  apparent  that  the  inter- 
ests, especially  of  a  judgment  creditor,  are  in  danger  of  being  lost, 
or  materially  endangered  or  impaired  without  it,  and  where  the 
interests  of  the  adverse  party  will  not  be  materially  prejudiced 
thereby,  is  now  the  common  subject  of  statutory  provisions  and 
regulations,  and  even  without  statutory  provisions  on  the  sub- 
ject, it  is  one  of  the  most  efficient  remedies  in  such  cases,  and 
within  the  proper  jurisdiction  of  courts  of  equity,  where  an 
execution  against  a  corporation  is  returned  unsatisfied,  or  where 
there  is  nothing  that  can  be  levied  upon  but  the  mere  franchise  or 
easement  from  which  income  and  revenue  can  be  derived,  and 
then  only  by  the  use  of  the  same  for  the  purposes  for  which  the 
corporation  was  instituted. 

The  receiver,  on  his  appointment  in  such  cases,  takes  possession, 
charge,  and  control  of  the  franchises  and  revenues,  and  applies  the 
same  to  the  satisfaction  of  the  claim  of  the  judgment  creditor." 

On  this  subject,  Mr.  High,  in  his  valuable  treatise  on  Receivers, 
observes :  "  In  most  of  the  states  of  this  country,  as  well  as  in 
England,  the  jurisdiction  of  courts  of  equity  over  corporations 
has  been  extended  by  legislative  enactments  to  the  appointing  of 
receivers  and  the  sequestering  of  the  property  of  the  corporation 
in  proper  cases,  and  in  some  of  the  states  this  jurisdiction  has 

»  See  ante,  §§  110, 136.  '  Covington,  etc.,  R.  Co.   v,  Shep- 

*Oreen'fl  Brice's  Ultra  Vires,  582,  herd,  21  How.  112;  Macon,  etc.,  R.  Co. 

563.     See,   also,  Sewall   «.  Lancaster  ^.  Parker,  9  Ga.  393.     As  to  the  juris- 

Bank,  17  S.&R.  285  ;  Mechanics' Bank  diction  of   courts  of  chancery  to  ap- 

V.  Merchants'  Bank,  45  Mo.  513  ;  West  point,  see  High  on  Receivers,  §  40  e< 

Branch  Bank  v.  Armstrong,  40  Pa.  St.  seq,,  and  notes. 
278 ;  Stamford  v.  Ferris,  17  Conn.  258 ; 
Howe  V.  Starkweather,  17  Mass.  240. 
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been  enlarged  by  statute  to  the  extent  of  winding  up  the  affairs 
of  the  corporation,  and  the  complete  annihilation  of  its  franchises. 

*  *  *  It  is  to  be  observed  in  the  outset,  that  the  general  juris- 
diction of  equity  over  corporate  bodies  does  not  extend  to  the  power 
of  dissolving  the  corporation,  or  of  winding  up  its  afiG^irs  and  seques- 
tering the  corporate  property  and  effects,  in  the  absence  of  express 
statutory  authority.  And  courts  of  equity  will  not,  ordinarily, 
by  virtue  of  their  general  equitable  jurisdiction,  or  of  their  visita- 
torial powers  over  corporate  bodies,  sequester  the  effects  of  the 
corporation,  or  take  the  management  of  its  affairs  from  the  hands 
of  its  own  officers  and  intrust  it  to  the  control  of  a  receiver  of  the 
court,  upon  the  application  either  of  creditors  or  shareholders.' 

*  *  *  Where  the  jurisdiction  of  courts  of  equity  has  been 
extended  by  legislation  to  the  appointment  of  receivers  over  incor- 
porated companies,  the  power  thus  conferred  is  treated  by  the 
courts  as  a  delegated  authority,  the  exercise  of  which  requires  the 
most  careful  consideration.  The  effect  of  appointing  a  receiver 
being  to  take  the  property  of  the  corporation  out  of  the  control 
of  its  own  officers,  to  whom  it  has  been  intrusted  by  its  stockhold- 
ers, the  courts  proceed  with  extreme  caution  in  the  exercise  of  so 
summary  a  power."  And  in  construing  such  statutes  they  are 
inclined  to  give  them  a  strict  construction,  and  require  the  pre- 
scribed method  of  obtaining  jurisdiction  of  the  person  and  the 
subject-matter  to  be  strictly  followed."  " 

Sec.  416.     Judgment  creditor's  right  to  a  receiver.  —  We  have  said 

that  a  common  excereise  of  the  powers  of  a  court  of  equity  was 
the  appointment  of  a  receiver.  But  this  authority  was  not  usu- 
ally, if  ever,  exercised  for  the  purpose  of  sequestering  the  effects 
of  the  corporation  and  closing  up  its  affairs,  but  merely  for  the 
purpose  of  using  the  franchises,  and,  through  the  management  and 

^  Citing  Ban^  v.  Mcintosh,  28  Barb,  collusion  on  the  part  of  the  corporate 

501 ;  Howe  v.  Denel,  43  id.  604 ;  Wa-  authorities.     Waterbury  u.  Merchants' 

terbury  v.  Merchants'  Union  Ex.  Co.,  Union   Ex.  Co.,  50  Barb.  157 ;  Neall  c. 

50  id.  157  ;  Belmont  «.  Erie  R.  Co.,  52  Hill.  16  Gal.  145 ;  High  on  Inj.,  §  288 

id.  687 ;  NeaU  v.  Hill.  16  Cal.  145 ;  Ba-  and  notes. 

ker  V.  Administrator,  etc.,  82  111.  79.  *  Oakley  9.  Paterson  Bank,  1  Qreen's 

But  a  court  of  equity  will  generally  Ch.  178. 

refuse  to  appoint  a  receiver  on  the  ap-  *  High  on  Receivers,  287-289.     See. 

plication  of  a  stockholder  on  the  also.  Bangs  v.  Mcintosh,  23  Barb.  591. 
ground  of  fraud,  mismanagement  or 
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control  of  the  corporate  powers  by  the  receiver,  to  secure  the  ap- 
plication of  the  revenues  and  net  profits  of  the  corporate  business 
to  the  satisfaction  of  a  judgment  creditor,  where  satisfaction  of 
his  judgment  could  not  be  otherwise  secured,  and  of  which  fact 
the  return  of  the  officer  on  an  execution  is  usually  sufficient  evi- 
dence. But  the  proceeding  in  such  cases  is  usually  a  matter  of 
statutory  regulation,  and  the  power  conferred  thereby,  as  we  have 
observed,  may  extend  to  the  sequestration  of  the  corporate  prop- 
erty, and  the  closing  up  of  the  corporate  business.* 

Sec.  417.  The  general  right  of  creditors  in  case  of  their  ina- 
bility to  satisfy  their  claims  by  execution  is  illustrated  by  the 
opinion  of  the  supreme  court  of  the  United  States,  in  the  case  of 
Covington  Drawbridge  Compomy  v.  Shepherd,^  The  corporation 
in  this  case  was  created  by  an  act  of  the  state  of  Indiana,  for  the 
purpose  of  building  a  drawbridge  over  the  Wabash  river,  in  that 
state.  Judgments  were  obtained  against  the  corporation  in  the 
circuit  court  of  the  United  States,  in  that  state,  and  on  execution 
a  judgment  creditor  became  the  purchaser  of  the  rents  and  profits 
of  the  bridge  as  real  property,  under  the  statutes  of  that  state,  for 
one  year.  He  afterward,  with  other  judgment  creditors,  filed  a 
bill  in  the  circuit  court  of  the  United  States,  and  secured  the  ap. 
point  ment  of  a  receiver,  with  authority  to  take  possession  of  the 
bridge,  collect  the  toll^  and  pay  them  into  court,  to  be  applied  in 
satisfaction  of  the  judgments  of  such  creditors. 

Upon  appeal,  in  the  supreme  court  of  the  United  States, 
Catkon,  J.,  in  delivering  the  opinion  of  the  court,  observes: 
*'  By  the  laws  of  Indiana,  lands  and  tenements  cannot  be  sold 
under  an  execution  until  the  rents  and  profits  thereof  for  a  term 
not  exceeding  seven  years  shall  have  been  first  offered  for  sale  at 
public  auction  ;  and  if  that  term  or  a  less  one  will  not  satisfy 
the  execution,  then  the  debtor's  interest  or  estate  in  the  land  may 
be  sold,  provided  it  brings  two-thirds  of  its  appraised  value.  The 
tolls,  under  the  idea  that  they  were  rents  and  profits  of  the 
bridge, were  sold  for  one  year,  according  to  the  forms  of  this  law. 
The  tolls  of  the  bridge  being  a  franchise  and  sole  right  in  the 

1  High  on  Receivers,  §g  397,  298,  Pick.  480.  See,  also,  cases  cited  in  the 
citing  Atlas  Bank  v.  Nahant  Bank,  28    preceding  section. 

•  21  How.  112. 
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corporation,  and  the  bridge  a  mere  easement,  the  corporation  not 
owning  the  fee  in  the  land  on  either  bank  of  the  river,  or  under 
the  water,  it  is  difficult  to  say  how  an  execution  could  attach  to 
either  the  franchise  or  the  structure  of  the  bridge,  as  real  or  per- 
sonal property.  This  is  a  question  that  this  court  may  well  leave 
to  the  tribunals  of  Indiana  to  decide  on  their  own  laws,  should  it 
become  necessary.  One  thing,  however,  is  plainly  manifest,  that 
the  remedy  at  law  of  these  execution  creditors  is  exceedingly  em- 
barrassed, and  we  do  not  see  how  they  can  obtain  satisfaction  of 
their  judgments  from  this  corporation  (owning  no  coi-porate  prop- 
erty but  this  bridge),  unless  equity  can  afford  relief.  *  *  * 
All  that  we  are  called  upon  to  decide  in  this  case  is,  that  the 
court  below  had  power  to  cause  possession  to  be  taken  of  the 
bridge,  to  appoint  a  receiver  to  collect  tolls  and  pay  them  into 
the  court,  to  the  end  of  discharging  the  judgments  at  law  ;  and 
our  opinion  is  that  the  power  to  do  so  exists,  and  that  it  was 
properly  exercised.  It  is,  therefore,  ordered  that  the  decree  below 
be  affirmed,  and  the  circuit  court  is  directed  to  proceed  to  execute 
its  decrees." 

Seo.  418.  Under  the  statutes  of  Wisconsin  it  was  held  that 
a  judgment  creditor  of  a  corporation  may,  after  execution  is 
returned  unsatisfied,  in  whole  or  in  part,  file  a  bill  on  behalf  of 
himself  and  other  creditors  against  not  only  the  corpoi-ation  but 
the  delinquent  stockholders,  for  an  account  of  the  assets  and  the 
appointment  of  a  receiver.* 

^  AdleriJ.  Milwaakee  Pat.  Brick  Man.  the  acting  partj  and  alone  responsible 

Co.,  13  Wis.  57.     See,  also,  Rev.  Stat,  to  other  parties  who  may  receive  in- 

Wis.,  §§  18,  19,  ch.  148,  and  same  ch.,  juries  by  the  transaction   of  the  busi- 

§  15.  ness  of  the  company,  either  by  omis- 

Mr.  Redfield  observes  in  reference  sion   of  duty  or  positive  aggression, 

to  receivers  as  follows:    "The  rules  of  And,  although  the  court  will  inmost 

the  courts  of  equity  in  regard  to  the  instances  interfere  for  the   protection 

office  and  agency  of  a  receiver  are  very  of  the  receiver,  on  his  request,  that  is 

strict  and    stringent.     The   property  not  always  done,  especially  where,  as 

while  in   his  custody  is   regarded  in  in   some  of  the  other  states,  railway 

legal  contemplation  as  in  the  custody  corporations  are  kept  in  the  hands  of 

of  the  court.     The  assets  are  thence-  receivers    through    a    succession    of 

forth    in  gremio  legis,  and  cannot  be  years. 

seized  by  process  from  any  other  court.  And  where  the  court  of  equity 
And,  as  a  general  thing,  while  a  rail-  does  not  interfere  to  protect  a  re- 
way  corporation  is  in  the  hands  of  a  ceiver  from  his  ordinary  respouslbil- 
receiver,  the  receiver  is  regarded  as  ity,  measured  by  his  acts,  he  will  be 
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In  the  case  just  cited  Chief  Justice  Dixon,  after  maintaining 
that  the  capital  stock  of  a  corporation,  both  that  which  is  paid  in 
and  that  which  remains  unpaid,  is  a  trust  fund  pledged  for  the 
payment  of  the  debts  of  the  corporation,  observes  in  reference 
to  the  powers  of  a  court  of  equity  to  afford  the  requisite  relief  in 
such  cases,  as  follows  :  "  The  practice  in  such  cases,  in  those 
states  where  the  mode  of  closing  up  the  affairs  of  non-paying 
and  insolvent  corporations,  and  of  distributing  the  proceeds  of 
their  property  and  effects  among  their  creditors,  is  governed  by 
the  common  law  is,  as  indicated  by  the  authorities  to  which  refer- 
ence has  been  made,*  precisely  that  which  was  adopted  by  the 
appellant  in  this  case.  The  creditor  is  first  to  establish  his  claim 
by  a  judgment  at  law,  and  then  after  execution  issued  and  returned 
in  whole  or  in  part  unsatisfied,  he  may  file  his  bill  in  his  own 
behalf  and  in  behalf  of  such  other  creditors  of  the  corporation  as 
may  elect  to  become  parties  thereto,  against  the  corporation  and 
its  delinquent  or  withdrawing  stockholders,  alleging  the  recovery 
and  non-payment  of  his  judgment,  and  praying  the  decree  or 
order  of  the  court  that  an  account  of  the  assets  and  debts  be 
taken  and  a  receiver  appointed,  and  that  the  stockholders  and 
officers  pay  in  and  account  to  the  receiver  for  so  much  of  the 
capital  stock  as  will  be  sufficient  to  pay  the  debt  of  the  plaintiff, 
and  those  of  such  other  creditors  as  may  choose  to  join  him  and 
come  in  under  the  decree ;  and  that  the  receiver  be  directed  to 
apply  the  same  in  discharge  thereof." 

held  responsible  for  all  the  acts  and  neither  coald    the  company    be  held 

omissions    of    the   corporation   while  responsible   for  the   acts  of  any   ser- 

under  his  sole  control  and   manage-  vant  or  employee  of  the  servant.    The 

ment.  position  of   the   corporation  is  more 

This  subject  underwent  a  very  elab-  completely  obscured  and  extinguished, 

orate    examination    in    the    supreme  so  to  speak,  by  the  works  being  placed 

court  of  Indiana,  and  the  following  under    the  control  of    a  receiver    by 

propositions  were  maintained:    That  compulsory  proceedings  in  tlie  courts 

a  railway  with  all  its  appurtenances  than    by  any  voluntary  surrender  of 

was  in  the  exclusive  possession,  use  the  road  and  its  operations   into  the 

and  control  of  a  receiver  appointcid  by  hands  of  lessees  or  mortgagees,  where 

a  court  of  competent  jurisdiction, who  it  has  generally  been  held  that  the 

had  the  employment  and   control  of  corporation  may  still  be  held  responsi- 

all  the  hands  upon  the  road ;  that  the  ble."    2  Redf.  on  Rail.  862  ;    Ohio  & 

possession  of  the   receiver  could  not  Miss.  R.  Co.  v.  Davis,  23  Ind.  553. 
be     regarded    as    the      corporation, 

1  Spear  v.  Grant,  16  Mass.  9;  Vose  «.  Pentz,  8  Ck)mst.  415 ;  Nathan  v,  Whit- 

Orant,  15  id.  505  ;  Wood  v.  Drummer,  lock,  9  Paige,  162 ;  Henry  «.  V.  &   A. 

8  Mason,  808;  Ward  v.  Griswoldville  R.  Co.,  17  Ohio,  187;  Ogilvie  v.  Knox 

Manuf.  Co.,   16  Conn.  593;  Mann  v,  Ins.  Co.,  22  How.  880. 
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Seo.  4:21.  It  is  the  duty  of  the  receiver,  as  the  trustee  of  the 
various  parties  having  an  interest  in  the  corporate  aflEairs,  and  as 
the  agent  and  instrument  of  the  court,  to  act  prudently  in  the 
management  and  settlement  of  the  corporate  aSairs,  acting 
under  the  direction  of  the  court  for  the  best  interests  of  all  con- 
cerned according  to  the  best  of  his  ability.  *  And  when  there 
are  funds  on  hand  to  be  divided  among  the  creditors,  this  should 
ordinarily  be  brought  into  court  and  distributed  under  the  direc- 
tion of  the  court,  to  the  parties  entitled  to  it. ' 

'*  The  first  duty  of  receivers  of  insolvent  corporations,"  observed 
Mr.  High,  "  is  to  faithfully  collect  and  justly  disburse  the  assets 
of  the  corporation,  which  constitute  the  trust  fund  for  the  credi- 
tor^. In  the  discharge  of  this  duty  they  are  properly  vested  with 
a  certain  degree  of  discretion,  in  the  compromising  and  settlement 
of  demands  against  the  corporation  ;  but,  in  the  exercise  of  their 
discretionary  powers,  they  should  keep  constantly  in  view  the  in- 
terests of  those  whom  they  represent,  and  for  whom  they  act."  ' 

But  for  a  fuller  consideration  of  this  subject  reference  must  be 
had  to  those  treatises  expressly  devoted  to  it. 

1  If  there  is  any  doabt  in  the  mind  Receivers  may  decline  to  ratify  a 

of  the  receiver  as  to  the  proper  course  contract  made  by  a  corporation  after 

of  action  or  conduct,  it  is  safe  to  apply  its  insolvency,  if  satisfied  the  ratitica- 

to  the  court  for  directions.     In  re  Van  tion  would  result  in  loss.  Id. ;  Snydam 

Allen,  37  Barb.  225.  v.  Receivers,  2  Green's  Ch.  114;  S.  C, 

*  Benneson  v.  Bill.  62  111.  408.  id.  276.     See,  also,  Evans  v.  Trimount- 

s  High  on  Receivers,  §  334.  ain  Mut.  Fire  Ins.  Co.,  9  Allen,  329. 
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of  the  corporation. 
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Sec.  435.    Doctrine  as  to  the  creditors  of  the  consolidating  companies. 
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Sec.  •d:23.  Aipalgamation  — meaning  of,  etc.  —  The  term  "  amalga- 
mation "  seems  in  England  to  be  generally  used  in  the  place  of  con- 
solidation in  this  country,  and  it  has  there  been  said  to  consist  in 
making  two  companies  into  one ;  as,  where  two  companies  mutu- 
ally agree  to  abandon  their  organization  or  association  and  reorgan- 
ize a  new  one  as  one  body.*  It  is  affirmed  in  relation  to  amalga- 
mation in  England,  that  there  is  no  implied  power  in  corporations 
so  to  do,  and,  also,  that  a  majority  of  the  directors  cannot  authorize 
and  consummate  an  amalgamation  under  a  general  authority  to 
amalgamate,  so  as  to  bind  the  dissenting  members  to  assume  liabil- 
ities in  the  new  organization.  In  such  a  case  it  was  obser\  ed  by 
the  Vice-Chancellor  In  re  Empire  Asmirance  Corporation^  ex  parte 
Bagshaw^  above  cited,  as  follows :  "  It  is  possible  that  this  author- 
ity may  go  thus  far ;  it  may  empower  the  directors,  without  being 
called  to  account  for  so  doing  in  this  court,  or  by  any  other  juris- 
diction, to  sacrifice  or  to  give  up  (which  implies  something  more) 
the  whole  of  their  business,  and  to  transfer  their  assete,  if  they 

1  In  re  Bank  Hindustan,  etc.,  2  H.  &  4  Eq.  341 ;  36  L.  J.  Ch.  663  ;  15  W.  R. 
M.  666.  See,  also,.  In  re  Empire  As-  889  ;  16  L.  T.  (N.  S.)  345 ;  Era  Ass. 
Burance  Corp.,  ex  parte  Bagshaw,  L.  R.,    Co.,  Williams'  Case,  d  J.  &  H.  400. 
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think  fit,  to  some  other  company  to  carry  on  the  busmess  on  the 
best  terms  they  can  make  with  them.  In  carrying  out  this  the 
directors  may  possibly  be  authorized  to  say,  '  you  who  do  not  like 
this  arrangement  must  simply  lose  ;  we  have  amalgamated  one  * 
company  with  the  other,  *  *  *  and  we  have  placed  all  your 
assets  in  the  hands  of  another  concern.'  But  that  does  not  imply 
that  the  dissentient  shareholders,  besides  losing  their  assets,  are 
personally  bound  to  take  part  and  lot  in  the  new  concern.  It  is 
one  thing  to  say,  *  Possibly  you  may  find  all  the  assets  gone  and 
your  share  of  no  value  ; '  but  it  is  a  prodigious  step  further,  to 
say,  that  the  dissentient  shareholder,  having  been  concerned  in  an 
insurance  company,  shall  be  obliged  to  become  subject  to  aU  lia- 
bilities of  another  company,  which  is  not  only  an  insurance  com- 
pany but  a  guaranty  company,  and  a  company  for  the  purchase 
of  houses  and  various  other  things  as  well." 

Sec.  425.     The  Bnglish  doctxine  relating  to  amalgamatioii.  —  The 

recognized  English  doctrine  on  the  subject  of  amalgamation  is,  as 
we  have  noticed,  that  a  majority  of  the  members  cannot  amalga- 
mate, and  transform  shares  from  one  association  into  another,  as 
such  a  proceeding  would  be  ultra  vires.*  But,  it  is  there  held, 
that  where  amalgamation  cannot  be  legally  effected  in  a  direct 
manner,  the  object  may  be  accomplished  in  an  indirect  manner. 
Thus,  Mr.  Brice  observes  :  "  It  may  do  so  by  transferring  its 
property,  funds,  rights  and  liabilities  to  the  other  contracting  cor- 
poration, and  then  voluntarily  dissolving  itself,  usually  by  wind- 
ing-up. Generally  the  arrangement  is  supplemented  by  a  proviso, 
whereby  a  transferee,  the  purchasing  company,  indemnifies  the 
selling  company  against  the  liabilities  which  it  may  be  under  in 

*  Clinch  V.  Financial  Corporation,  L.  It  was  held  that  there  was  no  special 
R.,  4  Ch.  117  ;  Higg's  Case  and  Mar-  power  in  the  constitution  of  corpora- 
tin's  Case,  2  H.  &  M.  657 ;  Los's  Case  tion  B.,  or  in  the  provisions  of  the 
34  L.  J.  Ch.  609;  London,  etc.,  Bank,  English  act,  (1862)  relating  to  the 
Drew's  Case,  86  L.  J.  Ch.  785.  subject,  to  authorize  such  a  proceed- 
In  the  case  first  cited,  B.,  a  corpora-  ing.  See,  also,  Imperial  Bank,  etc.,  t. 
tion,  had  agreed  to  purchase  the  good  Bank  of  Hindustan,  etc.,  L.  R.,  6  Elq. 
will  of  C,  another  corporation,  and  91 ;  London,  etc.,  Corp.,  L.  R.,  4  Ch. 
such  agreement  was  confirmed  at  a  682  ;  James  v.  Eve,  L.  R.,  6  H.  L.  835  ; 
special  meeting  of  B.  But  the  plain-  Fremont  9.  Stone,  42  Barb.  169  ; 
tiff,  one  of  the  stockholders  in  the  Bliss  v.  Matteson,  62  Barb.  835 ;  8.  C, 
corporation  B.,  objected,  and  filed  a  45  N.  Y.  22 ;  Green's  Brice's  Ultrm 
bill  against  the  other  shareholders  and  Vires,  512. 
directors  to  set  aside  the  agreement. 
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■ 

respect  to  claims,  existing  or  prospective.  This,  after  all,  is  not 
an  amalgamation ;  it  is  not  a  union  of  one  corporation  with 
another,  but  is  simply  a  transfer  of  assets,  with  attendant  respon- 
sibilities. It  is,  however,  a  sufficient  amalgamation  for  all  practi- 
cal purposes,  and  it  is,  therefore,  the  process  always  adopted."  * 

Sec.  426.  Doctrine  in  this  oonniry.  —  The  term  conaoUdaHon^ 
in  this  country,  is  generally  used  in  the  place  of  amalgamation  in 
England.  It  is  sometimes  an  organization  or  constitution  of  a 
new  company  out  of  two  or  more  old  ones,  or  a  conveyance  of 
the  capital  and  rights  of  one  or  more  to  another,  the  latter  contin- 
uing the  business  of  all  in  its  original  corporate  name,  under  stip- 
ulated arrangements,  and  in  accordance  with  statutory  provisions 
relating  to  the  subject. 

In  the  case  of  the  consolidation  of  three  companies,  it  has  been 
observed  that  the  effect  of  the  consolidation  "  was  a  dissolution  of 
the  three  corporations  named,  and  at  the  same  instant  the  creation 
of  a  new  corporation,  with  property,  liabilities,  and  stockholders 
derived  from  those  then  passing  out  of  existence."  *  So,  again  it 
has  been  observed,  that  consolidation  amounts  to  "a  surrender  of 
the  old  charters  by  companies,  the  acceptance  thereof  by  the  leg- 
islature, and  the  formation  of  a  new  corporation  out  of  such  por- 
tions of  the  old  as  enter  into  the  new."  *  But  where,  by  the  pro- 
visions of  the  statute  and  by  agreement,  one  corporation  conveys 
all  its  property  to  another  and  is  extinguished,  this  was  held 
in  Missouri  not  to  be  an  amalgamation  or  consolidation  of  the 
two  corporations  into  one.  * 

The  general  doctrine  in  this  country  seems  to  be,  as  in  Eng- 
land, that  there  is  no  inherent  power  in  a  corporation,  or  implied 
authority  in  constating  instruments,  to  authorize  a  corporation  to 
amalgamate  or  consolidate  with  another  or  other  companies.  The 
reasoning  against  this  power  is,  that  as  the  charter  is  a  contract 
between  the  state  and  the  corporation,  any  alteration  made  there- 

1  Green's  Brice's   Ultra  VireR,  518  ;  288  ;  Same  v.  Same,  6  Laos.  25 ;  Kelly 

Anglo- AuBtralian  Co.  v.  British,  etc.,  v.   Mariposa    Mining    Co.,    11   N.  Y. 

Co.,  3  Oiff.  521 ;  4  De  G.,  F.  &  J.  841.  Sap.  Ct.  (4  Hun)  682. 

See,  also,  same  principle  in  Hodges  v.  ^  McMahan  v.  Morrison,  16  Ind.  172. 

N.  E.  Screw  Co.,  1 R.  1. 812;  S.  C,  3  id.  9;  '  Lauman  v,  Lebanon,  etc.,  R.  Co., 

Booth  «.  Bunce,  33  N.  Y.  139 :  Rorke  80  Pa.  St.  42. 

c.    Thomas.   56  id.   559;     Barclay  d.  *PoweU  «.  North  Mo,  R.  Co.,  42  Mo. 

QuicksUver  Mining  Co.,  9  Abb.Pr.(N.S.)  68. 
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in  must  be  assented  to  by  botli  parties,  and  hence  the  state  must 
assent  to  any  change  of  its  purposes  and  powers. 

Sec.  427.  Consolidation  muit  be  authorized  by  legislative  authority. — 
From  what  we  have  observed,  it  may  be  inferred  that  in  order  to 
make  consolidation  effective  and  valid,  it  must  in  all  cases  recei\'e 
at  least  legislative  assent.  This  may  be  given  in  the  original 
charter,  *  or  by  general  laws ;  and  provision  therefor  may  be  made 
by  general  laws,  or  by  a  special  act  even  after  the  organization  of 
the  original  corporations.  *  But  with  what  effect,  where  members 
or  creditors  dissent  from  the  consolidation,  we  shall  hereafter 
notice.  The  demand  for  the  consolidation  of  railroad  companies, 
not  only  in  the  various  states,  but  with  connecting  lines  in  other 
states,  has  secured  legislation  for  this  pm-pose  in  most  of  the 
states.  And  in  view  of  the  manifest  interest  of  stockholders  and 
creditors,  the  American  policy  has  favored  general  statutes  on 
this  subject,  providing  for  consolidation  of  continuous  lines  of 
railroads  owned  by  different  companies,  created  even  in  different 
states.  And  where  such  authority  is  not  provided,  the  same 
object  has  partially  been  accomplished  by  leasing  such  railroad 
lines.  * 

Sec.  428.     Where  legislative  authority  is  oonf erred  after  the  creation 

of  the  corporation.  —  Where  the  legislative  authority  is  conferred 
after  the  charters  have  been  granted  to  the  consolidating  companies, 
or  after  they  have  organized  under  general  laws,  it  has  been  held 
that  the  constating  instruments  become  an  inviolable  contract  not 
only  between  the  state  and  the  corporation,  but  between  the  cor- 

*  Clearwater  v,  Mereditli,  1  Wall.  25  ;  Railroad  Laws  of  Me.  87  ;    Edmonds' 

Nugent  V.  Supervisors,  19  id.  241.  N.  Y.  Stat,  at  Large,  p.  529  ;  Laws  of 

» Black  u.  Delaware,  etc.,  Canal  Co.,  N.  J.    (1873).  ch.  413,    §  17,  p.   98; 

9  C.  E.  Green,  455  ;    Bishop  t.  Brain-  Brightley's   Purdon's   Dig.    (Laws    of 

erd,  28  Conn.  289.   See,  also,  Pearce  v.  Pa.)  1222-1220  ;  Battle's  Rev.  St.  N.  C, 

Madison,   etc.,  R.  Co.,  21   How.  441;  p.  749;   Rev.  Stat.    S.   C.  368;    Sess. 

Fisher  v.  EvansviUe,  etc.,   R.  Co.,   7  Laws  Ala.  1869-70,  318  ;   Rev.    Stat. 

Lid.  407.  Ky.  (Stanton),  Vol.   2,  p.  548 ;    Stat. 

'For    general    statutes  of    various  Tenn.  1140;  Rev.  Stat.  Ohio  (Curwin), 

states  on  the  subject  of  consolidation,  pp.  1882,  2791 ;    Wilcox's  R.  R.  Laws, 

see   Iowa   Code  (1873),  233,    §   1275  ;  Ohio,  p.  134 ;    Gen.   Stat.  Ind.,  Vol.  3 

Wagner's  Missouri  Statute,  314,  §  56;  (Davis*  Supp.),  p.  399  ;  Rev.  Stat.  111. 

Laws  of  Kansas  (1870).  ch.  92,  g  1,  p.  (1874).  pp.  294,  295;  GUbert's   R.   R, 

195 ;    California  Code,  10 ;  Rev.   Stat.  Laws  of  111.,  p.  229  ;  Compiled   Laws 

Col.,  ch.  18,   §  57,  p.  137 ;    Gen.   Stat.  Mich,,    ch.    75,    p.   812,    §  41 ;    Rev. 

Neb.  196,  §  114;  Compiled  Laws  Nev.  Stat.  Minn.,  ch.  34,  p.   269;    Edger- 

a873),  VoL  2,  p.  301,  §  3465 ;  Webb's  ton's  R.  R.  Laws  of  Minn.,  p.  19. 
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poration  and  its  members ;  and  that,  in  the  absence  of  authority 
conferred  at  the  time,  or  previously  thereto,  the  corporation  can- 
not change  the  nature  and  purposes  of  the  corporation,  even  with 
the  assent  of  the  legislature  subsequently  given,  without  the 
Tmanimous  assent  of  the  stockholders.  The  legislature  cannot,  in 
such  a  case,  authorize  a  majority  of  the  corporation  to  make  a 
contract  to  consolidate  with  another  corporation,  against  the  will 
of  a  minority,  as  it  would  impair,  in  such  a  case,  the  obligation  of 
the  contract.  In  relation  to  this  subject  and  the  rights  of  stock- 
holders in  such  cases,  in  a  recent  case  in  the  supreme  court  of 
Maryland,  it  was  observed :  "  As  stockholders  they  own  the  road 
in  common  to  be  employed  for  specified  uses.  Each  owns  a  share 
in  the  whole,  and  is  to  have  a  proportionate  share  in  its  profits. 
They  have  invested  a  portion  of  their  capital  in  it,  and  in  it  alone. 
They  have  a  right  in  the  road  and  in  every  dollar  it  earns.  The 
directors  are  their  trustees  to  employ  their  joint  capital  in  the 
management  of  the  road,  and  the  road  only,  to  the  end  that  from 
the  investment  the  stockholders  have  chosen,  they  may  reap  the 
contemplated  profits.  And  this  is  ..the  agreement  of  the  stock- 
holders among  themselves.  They  each  contract  with  the  other 
that  the  money  shall  be  so  'employed.  What  the  majority  deter- 
mine within  the  scope  of  this  mutual  contract  they  each  agree  to 
abide  by  ;  but  there  their  mutual  contract  ends,  and  no  majority, 
however  large,  has  a  right  to  divert  one  cent  of  the  joint  capital 
to  any  purpose  not  consistent  with,  and  growing  out  of  this  origi- 
nal fundamental  joint  intention.  To  sell  the  road,  to  abandon 
the  contemplated  investment  and  embark  in  another  scheme*, 
whether  entirely  different  or  only  more  extensive  than  the  origi- 
nal contemplation,  as  apparent  on  the  face  of  the  charter,  is,  it 
it  seems  to  me,  clearly  contrary  to  the  rights  of  the  individual 
stockholders."  * 

Sec.  429.  The  doctrine  sustained  by  principle  seems  to  be 
that  the  corporate  contract  and  the  vested  rights  of  stockholders 
under  the  same  cannot  be  affected  by  legislative  authority  author- 
izing any  change  of  its  original  purposes  or  business.  The  stock- 
holders have  entered  into  a  contract,  and  assumed  obligations, 
under  legislative  sanction,  to  expend  money  in  a  manner  mutually 

*  Kean  v.  Johnson,  1  Stockt.  401. 
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agreed  upon,  and  an  objecting  stockholder  should  not  be  com- 
pelled to  engage  in  a  new  and  a  different  enterprise ;  *  and  a  dis- 
senting stockholder  may  prevent  consolidation  or  amalgamation 
of  the  corporation  of  which  he  is  a  member  with  any  other,  unless 
such  a  condition  is  a  part  of  the  contract  entered  into  by  him. 

Sbo.  480.     Difflonlty  removed  by  the  ezeroiBe  of  the  xight  of  fwnfaent 
domain.  —  The  difficulty  in   effecting  consolidations  of  railroad 
companies  under  the  circmnidtances  indicated  in  the  preceding 
section  has  been,  in  some  cases,  obviated  with  corporations  having 
duties  to  perform  to  the  public,  by  the  exercise  of  the  power  of 
eminent  domain.      On  this  subject,  generally,  Mr.  Cooley  ob- 
serves :  "  Every  species  of  property  which  the  public  needs  may 
require,  and  which  government  cannot  lawfully  appropriate  under 
any  other  right,  is  subject  'to  be  seized  and  appropriated  under 
the  right  of  eminent  domain.     Lands  for  the  public  ways ;  tim- 
ber, stone,  and  gravel  with  which  to  make  or  improve  the  public 
ways ;  buildings  standing  in  thjB  way  of  contemplated  improve- 
ments, or  which  for  any  other  reason  it  becomes  necessary  to  take, 
remove,  or  destroy  for  the  public  good ;  streams  of  water ;  corpo- 
rate franchises ;  and  generally,  it  may  be  said,  legal  and  equitable 
rights  of  every  description  are  liable  to  be  thus  appropriated." ' 

Seo.  431.  It  is  claimed  that  the  stock  of  an  individual  is  just 
as  subject  to  the  claim  of  eminent  domain  as  any  other  property ; 
that  rail  corporations  have  duties  to  perform  to  the  public,  and 
that  if  one  unwilling  stockholder  should  be  permitted  to  ob- 
struct the  growth  and  development  of  every  railroad  enterprise 

'  Black  V.  Delaware,  etc.,  Canal  Co.,  remedy  by  due  coarse  of  law,  which 
9  C.  E.  Green,  455.  Bee,  also,  Lau-  the  dissenting  stockholder  is  entitled 
man  v.  Lebanon,  etc. ,  R.  Co.,  30  Pa.  to,  because  of  the  departure  or  diver^ 
St.  46.  where  Lowrie,  J.,  in  consid-  sion  of  the  association  from  its  agreed 
ering  the  rights  of  a  dissentient  stock-  purposes  ;  and  would,  besides  this, 
holder,  says  :  "He  may  object  that  his  change  the  essential  nature  of  con- 
co-corporators  have  no  power  to  make  tracts,  which  even  legislative  power 
a  new  contract  for  him,  and  thereby  cannot  do,  and  much  less  legislative 
constitute  him  a  member  of   a   new  authority." 

and  a  different  corporation.    »    *    »  See,  also,  Clearwater «.  Meredith,  1 

He  may  object  even  that  the  legisla-  Wall.  25 ;    Nugent  v.  Supervisors.  3 

ture  cannot  authorize  this,  for  by  so  Biss.  105  ;  S.  C,  19  Wall.  241  ;  McMa- 

doing   they  would  authorize  the  de-  ban  v,  Morrison,  16  Ind.  172  ;  Mowrey 

struction  of  one  private  contract,  and  v.  Ind.  &  Cine.  R.  Co.,  4  Biss.  78. 

the  compulsory  creation  of  another  in  *  Cooley  on  Const.  Lim.  526. 
its  stead,  and   would  take  away  the 
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in  which  he  may  have  participated,  and  hinder  their  union  under 
one  management,  when  the  interests  of  commerce  and  of  the 
stockholders  and  creditors,  and  public  convenience  and  policy 
may  require  it,  the  government  would  fail  to  discharge  its  duty  if 
it  should  not  exercise  this  right.  On  this  subject  in  a  recent  case 
in  New  Jersey,  Van  Syokel,  J.,  observed  as  follows :  "  In  the  exer- 
cise of  the  right  of  eminent  domain,  the  legislature  may  authorize 
shares  in  corporations  and  corporate  franchises  to  be  taken  for 
public  uses,  upon  just  compensation.  The  title  to  this  species  of 
property  is  no  more  secure  against  invasion  when  the  public  use 
requires  it,  than  is  the  ownership  of  real  estate.  Under  this  para- 
mount right  in  the  public,  subject  to  which  all  private  property 
is  held,  the  franchises  of  one  corporation  have  been,  and  may  be 
taken  and  bestowed  upon  another.  *  *  *  When  authority 
is  gi'anted  for  the  consolidation  of  existing  connected  routes,  the 
presumption  flows,  from  the  fact  of  the  enactment  being  made, 
that  the  legislature  decided  upon  its  necessity.  This  results  from 
the  familiar  rule  that  every  intendment  will  be  made  in  support 
of  the  constitutionality  of  the  acts  of  a  co-ordinate  branch  of  the 
government."  * 

But  where  this  doctrine  is  recognized  it  is  evident  that  a  just 
compensation  should  be  allowed  the  party  whose  stock  is  taken 
under  such  right.'    And  it  may  be  aflSrmed  that  in  all  cases  where 

'Black  «.  Delaware,  etc.,  Canal  Co.,  Coolej    on    Const.    Lim.    581.     And 

9  C.  E.  Green,  455.  Chancellor  Walworth  has  said :  "  If 

*  Laaman  v.  Lebanon,  etc.,  R.  Co.,  the  public  interest  can  be  in  anj  way 
30  Pa.  St.  42;  Fisher  v,  EvansvUle,  promoted  bj  the  taking  of  private 
etc.,  R.,  7  Ind.  407;  McCray«.  June-  property,  it  must  rest  in  the  wisdom 
tion  R.  Co.,  9  id.  358;  State  v.  Bailey,  of  the  legislature  to  determine  whether 
16  id.  46;  Shelbyyllle,  etc.,  T.  Co.  v.  the  benefit  to  the  public  will  be  of 
Barnes,  42  id.  498;  Illinois  G.  T.  R.  sufficient  importance  to  render  it  ex- 
Co.  V.  Cook,  29  111.  287 ;  Lanman  o.  pedient  for  them  to  exercise  the  right 
Lebanon  Valley  R.  Co.,  80  Pa.  St.  42.  of  eminent  domain,  and  to  authorize 

It  is  generally  conceded   that  the  an  interference  with  the  private  rights 

condemnation  of  property  and  inter-  of  individuals  for  that  purpose.     It  is 

ests,  under  this  power  of  eminent  do-  upon  this  principle  that  the  le^isla- 

main,  is  a  right  which  exists  in  the  tares  of  several  of  the  states  nave 

sovereign    power    only   where    some  authorized  the  condemnation  of  lands 

public  use  and  benefit  is  to  be  sub-  of    individuals  for  mill    sites,  when 

served.    But  what  is  a  public  benefit  from  the  nature  of  the  country  such 

or  u&e  ?  mill  sites  could  not  be  obtained  for  the 

On    this    subject    Mr.    Cooley    ob-  accommodation    of     the    inhabitants 

serves:    "We  find  ourselves  at  sea,  without  overflowing  the  lands  thus 

however,  when  we   undertake  to   de-  condemned.     Upon   the  same  princi- 

fine,  in  the  light  of  the  judicial  deci-  pie    of    public  benefit,  not  only  the 

sions,  what  constitutes  a  public  use."  agents  of  the  government,  but  also  in- 

59 
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a  consolidation  is  effected,  unless  the  power  so  to  do  existed  at 
the  time  the  contract  between  the  corporation  and  the  stockholder 
was  entered  into,  even  through  the  exercise  of  the  power  of 
eminent  domain,  it  will  relieve  a  dissenting  stockholder  from  his 
subscription,  and  must  entitle  him  to  recover  the  value  of  his 
interest  in  the  corporation,  as  it  existed  at  the  time  of  the  exercise 
of  this  powerJ 

Seo.  432.     Where  authority  for  oonsolidatlon  exists  at  the  time  of  the 

creation  of  the  corporation. —  If  authority  is  contained  in  the  charter 
or  general  act  under  which  the  corporation  was  organized,  or 
where  authority  is  subsequently  given  either  by  a  general  or  a 
special  statute,  but  before  the  contract  of  subscription  is  entered 
into,  it  not  only  authorizes  a  consolidation  according  to  the  terms 
and  provisions  of  the  act,  but  precludes  any  objection  on  the  part 
of  the  stockholders  to  the  consolidation.  The  terms  and  condi- 
tions of  the  consolidation,  and  the  rights  and  privileges  of  the 
stockholder  in  such  cases,  may  depend  upon  the  provisions  of  the 
statute  or  other  constating  instruments.  These  may  provide  for 
the  concurrence  requisite  to  consummate  a  consolidation,  either  by 


dividuals  and  corporate  bodies,  have  tern  plated       improyement,      whether 

been  authorized  to  take  private  prop-  such  improvement  is  to  be   effected 

erty  for  the  purpose  of  making  public  directly  bv  the  agents  of  the  govem- 

highways,  turnpike-roads  and  canals,  ment  or  through  the  medium  of  cor- 

of  erecting  and  constructing  wharves  porate  bodies  or  of  individual  enter- 

and  basins,  of  establishing  ferries,  of  prise."    Beekman  v,  Saratoga  &  Sche- 

draining  swamps  and  marshes,  and  of  nectady  R.  Co.,  3  Paige,  73.     See,  also, 

bringing  water  to  cities  and  villages.  Cooley's  Const.  Lim.  532  et  seq.;   also. 

In  all  such  cases  the  object  of  the  Teg-  on  the  subject  of  public  interest  in 

islative  grant  of  power  is  the  public  case  of  eminent  domain,  post,  §  441 

advantage    expected    from   the    con-  ^  seq, 

»  Carlisle  v.   Terre  Haute,  etc.,  R.  R.  Co.  e.  Louisa  R  Co.,  13  id.  71; 

Co.,  6  Ind.  316.  White  River  Tump.  Co.  v.  Vermont 

Where  a  public  use  or  benefit  is  to  Cent.  R.  Co.,  21  Vt.  590 ;  Piscataqoa 

be  accomplished,  a  change  in  the  ob-  Bridge  «.  New  Hampshire  Bridge,  7 

jects  and  purposes  of  the  corporate  en-  N.  EL.  35 ;  Crosby  v,  Hanover,  36  id. 

terprise  may  be  enforced  by  the  legis-  404 ;  Tide  Water  Canal  Co.  «.  Coster, 

lature,  provided  compensation  is  made  8  C.  B.  Green,  521;  Matter  of  Drain- 

for  the  interest  of  dissenting  stockhold-  age,  6  Vroom,  497 ;  Black  «.  Delaware, 

ers.    Boston  Water  Power  Co.  tj.  Bos-  etc.,Co.,  9  C.E.Green,  455;  Chesapeake, 

ton,  etc.,  R.  Co.,  23  Pick.  360 ;  Spring-  etc.,  R.  Co.  f>.  Baltimore,  etc.,  R.  Co.,  4 

field  tj.  Connecticut  River  R.  Co.,  4  Gill  &  J.  1 ;  New  Caatle  R.  Co.  d.  Peru, 

Cush.  63 ;  Central  Bridge  Co.  v.  City  etc.,  R.  Co.,  3  Ind.  464;  Enfield  Bridge 

of  Lowell,  4  Gray,  474 ;  West  River  Co.  «.  Hartford,  etc.,  R.  Co.,  17  Conn. 

Bridge  v.  Dix,  6  How.  507 ;  Richmond  40. 
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the  corporators  or  the  directors,  and  what  the  rights  of  stock- 
holders shall  be  in  that  event.* 

Sec.  433.  Rule  as  to  the  oononrrenoe  required  where  no  provioion  is 
made  therefor.  -^  If  authority  to  consolidate  is  given,  and  no  express 
provision  made  as  to  the  mode  or  the  concurrence  requisite  to 
accomplish  this  purpose,  it  coidd  undoubtedly  be  accomplished  by 
the  corporate  body  in  the  usual  way  of  corporate  action,  and  in 
such  a  case  the  concurrence  of  a  majority  of  the  members  would 
be  sufficient  to  accomplish  the  purpose.* 

Sec.  434.  The  powers  of  the  new  oorporation,  created  by  the  consoli- 
dation. —  By  consolidation  the  old  companies  cease  and  a  new  one 

1  The  general  rale,  as  well  as  the  rale,  it  has  no  application  to  a  case 
distinction  referred  to,  has  been  illus-  like  the  present.  The  oonsolidation 
trated  by  the  opinion  of  the  supreme  *  *  *  was  no  departure  from  its 
coart  of  the  United  States  in  the  case  original  design.  The  general  statute 
of  Nugent  v.  Supervisors,  19  "Wall,  of  the  state  »  *  *  authorized  all 
241,  in  which  an  attempt  was  made  to  railroad  companies,  then  organized  or 
avoid  a  subscription  on  the  part  of  a  thereafter  to  be  organized,  to  consoli- 
county  in  the  state  of  Illinois  to  the  date  their  property  and  stock  with 
stock  of  a  corporation,  on  the  ground  each  other,  and  with  companies  out  of 
of  a  subsequent  consolidation  of  such  the  state,  whenever  their  lines  connect 
company  with  another.  But  an  au-  with  the  lines  of  such  companies  out 
thority  to  consolidate  existed  at  the  of  the  state.  *  *  *  The  American 
time  of  the  creation  of  the  company,  authorities  uniformly  assert  that  the 
by  an  act  of  that  state  approved  Feb.  subscriber  for  stock  is  released  from 
2§,  1854.  The  court  say :  "  It  must  be  his  subscriptions  by  a  subsequent  alter- 
conceded  as  a  general  rule  that  a  sub-  ation  of  the  origanization  or  purposes 
scriber  to  the  stock  of  a  railroad  com-  of  the  company,  only,  when  such  alter- 
pany  is  released  from  obligation  to  ation  is  both  fundamental  and  not  pro- 
pay  his  subscription  by  a  fundamental  vided  for  or  contemplated  by  either 
alteration  of  the  charter.  The  reason  the  charter  itself  or  the  general  laws 
of  the  rule  is  evident.    A  subscription  of  the  state." 

is  always  presumed  to  have  been  See,  also,  Hanna  v.  Cincinnati, 
made  in  view  of  the  main  design  of  etc.,  R.  Co.,  20  Ind.  30,  where  it 
the  corporation,  and  of  the  arrange-  was  held  that,  as  one  of  the  pur- 
ments  made  for  its  accomplishment,  poses  for  which  the  corporation  was 
A  radical  change  in  the  organization  organized  was  to  consolidate,  it  would 
or  purposes  of  the  company  may,  be  presumed  that  the  subscriber  might 
therefore,  take  away  the  motive  which  have  reasonably  anticipated  such  a 
induced  the  subscription,  as  well  as  result,  and  he  was  held  bound  by  his 
affect  injuriously  the  consideration  of  subscription.  See,  also,  Hamilton  v. 
the  contract.  For  this  reason  it  is  Hobart,  2  Gray,  543  ;  Gardner  v.  Ham- 
held  that  such  a  change  exonerates  a  11  ton  Ins.  Co.,  33  N.  T.  421 ;  Sparrow 
subscriber  from  his  liability  for  his  v.  Evansville,  etc.,  R.  Co.,  7  Ind.  369 ; 
subscription  ;  or,  if  the  contract  has  Bish  v.  Johnson,  21  id.  299  ;  Mowrey  v, 
been  executed,  justifies  a  stockholder  Indiana,  etc.,R.  Co.,  4  Biss.  78  ;  Blatch- 
in  resorting  to  a  court  of  equity  to  re-  ford  v.  Ross,  54  Barb.  42. 
strain  a  company  from  applying  the  ^  See  Black  v.  Delaware,  etc..  Canal 
funds  of  the  original  organization  to  Co.,  7  C.  E.  Green,  130;  Zabriskie  v. 
any  project  not  contemplated  by  it.  Hackensack  &  N.  i .  B.  Co.,  8  id.  178 ; 
But  while  this  is  true  as  a  general  McVicker  v.  Ross,  65  Barb.  247. 
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is  created,  and  usually  the  property  and  the  rights  and  Kabilities 
of  each  pass  to  the  new  company.*  But  it  is  evident  that  the 
franchises,  that  would  pass  to  the  new  company,  would  be  only 
such  as  would  be  necessary  for  the  exercise  of  the  powers  and 
privileges  conferred  upon  it  by  the  new  organization." 

In  a  case  where  there  was  a  lawful  consolidation  of  two  railroad 
companies,  under  the  laws  of  Indiana,  and  a  suit  was  brought 
against  the  consolidated  company  for  an  injury  done  by  one  ol 
the  original  companies,  the  supreme  court  of  that  state  said : 
"  by  the  consolidation  both  the  old  companies  ceased  to  exist  sep- 
arately, and  all  their  effects  and  franchises  were  vested  in  the 
new  company.  The  two  corporations  became  merged  in  one. 
We  cannot  imagine  how  the  Indianapolis  and  Cincinnati  Kailroad 
Company  [the  company  originally  liable]  could  afterward  be 
sued.  Upon  whom  would  process  be  served  ?  It  ceased  to  have 
any  officers  or  agents.  It  ceased  to  be  a  separate  legal  entity. 
Instead  of  two  there  was  now  but  one  corporation,  made  up  of 
the  mingled  elements  of  the  two  pre-existing  companies,  so  com- 
bined and  merged  that  neither  could  be  separately  identified  or 
brought  into  court.  But  what  are  the  rights  of  creditors  and  per- 
sons upon  whom  torts  have  been  committed  by  the  vanished  cor- 
porations? A  dead  man  may  have  an  administrator  to  represent 
his  estate  and  answer  to  suits,  but  a  corporation,  lawfully  disap- 
pearing thus,  has  no  estate  to  be  administered.  Its  assets  must 
have  vested  in  the  new  consolidated  corporation.  Must  laM'ful 
claims  be  lost  then?  That  result  cannot  follow.  The  legislature 
has  chosen  to  make  no  provision  upon  the  subject,  and  the  indus- 
try of  counsel  as  well  as  our  own  examination  of  the  books  has 
failed  to  discover  any  direct  authority  upon  the  question  before 
us.  The  analogies  of  the  law  too  afford  little  aid  in  its  solution. 
*  *  *  Giving  it,  however,  the  best  consideration  we  were  ca- 
pable under  the  circumstances  we  have  reached  the  conclusion 

1  Miller  v.  Lancaster,   5  Cold.  614 ;  reference  to  special  rights  enjoyed  by 

Paine  v.  Lake  Erie  R.  Co.,  31  Ind.  288 ;  one  of  the  original  companies,  Shaw 

Columbus,  etc.,   R.  Co.  u.  Powell,  40  «.    Norfolk,    16    Gray,    407 ;     Bishop 

Ind.  37.  f>.    Brainerd,    28    Conn.   289;    Fisher 

*  As  to  effect  of    exemption    from  v.  New  York  C.  R.  Co.,  46  N.  Y.  644; 

taxation  of  one  of  the  old  companies,  Robertson  v.  Rockford,  21   111.    457 ; 

see  Philadelphia,  etc.,  R.  Co.  v.  Mary-  Commonwealth    f>,  Atlantic,  etc ,   li. 

land,    10    How.    376;    Tomlinson    «.  Co.,  53  Pa.  St.  9 ;  New  Jersey  M.  R. 

Branch,  15  Wall.  460.    See,  also,  in  Co.  «.  Strait,  6  Vroom,  322. 
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that,  for  the  purposes  of  answering  for  the  liabilities  of  the  con- 
stituent corporations,  the  consolidated  company  should  be  deemed 
to  be  merely  the  same  as  each  of  its  constituents,  their  existence 
continued  in  it  under  the  new  form  aud  name,  their  liabilities 
still  existing  as  before,'and  capable  of  enforcement  against  the 
new  company  in  the  same  way  as  if  no  change  had  occurred  in  its 
organization  or  name."  * 

Sec.  435.  Doctrine  as  to  the  rights  of  creditors  of  the  consolidating 
companies.  —  It  is  a  general  doctrine  that,  where  the  power  to  con- 
solidate exists,  the  right  so  to  do,  in  accordance  with  the  mode 
authorized  by  law,  cannot  be  defeated  by  the  creditors  of  the  con- 
solidating corporations. 

And  the  general  rule  is,  that  the  rights  of  creditors  against  the 
old  companies  revive  against  the  new  one,  created  by  the  consoli- 
dation, as  we  have  just  noticed,  and  that  it  becomes  substituted 
for  the  former  ones.  Provision  is  perhaps  generally  made  by 
statute  or  by  articles  of  agreement,  as  provided  by  law,  for  the 
payment  of  the  creditors  and  the  satisfaction  of  the  obligations  of 
the  consolidating  companies ; '  and  sometimes  these  provide  that 
such  companies  shall  continue  for  the  purpose  of  adjusting  their  out- 
standing obligations,  including  their  torts.*  But  even  where  no 
such  provision  is  made,  but  the  consolidation  is  lawfully  consum- 
mated, the  new  company  has  been  held  liable  to  all  obligations  of 
the  former  ones,  from  the  very  necessity  of  the  case,  and  to  pre- 
vent the  failure  of  justice ;  *  or  as  the  trustee  of  the  debtor  corpo- 
ration, on  account  of  having  its  funds,  which  must  be  held  for 
the  payment  of  its  debts,  and  which  are  properly  chargeable  in 
whosoever  hands  they  may  be,  exept  a  honafde  holder  for  value, 
with  the  satisfaction  of  the  same.* 

Sec.  436.      Consolidation  of  oorporations  organized  in  different  states. 

—  Questions  as  to  the  status  of  the  consolidated  company  have 

*  Indianapolis  C.  &  L.  R.  Co.  t.  Jones,  29  Ind.  465 ;  Paine  9.  Lake  Erie,  etc., 
29  Ind.  465;  1  With.  Corp.  Cas.  851.        R.  Co.,  31  id.  283;  Columbus,  etc.,  R, 

*  Prouty  t>.  Lake  Shore,  etc.,  R.  Co.,    Co.  «.  Powell,  40  id.  37. 

52  N.  Y.  363.  « Eaton  &  Hamilton  R.  Co.  t>.  Hunt, 

'  Selma,  etc.,  R.  Co. «.  Harbin,  40 Ga.  20  Ind.  463 ;  Powell  v.  North  Biissouii 

706.  R.  Co.,  42  Mo.  68. 

*  Indianapolis,  etc.,  R.  Co.  «.  Jones, 
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been  raised  principally  in  reference  to  its  domicile  and  the  juris- 
diction of  the  federal  courts  in  cases  in  which  it  is  a  party. 
The  general  doctrine  is,  that  for  the  purpose  of  conferring  jurifi- 
diction,  it  may  be  sued  in  the  state  where  its  principal  office  and 
its  records  are  kept."  We  have  already  considered  the  character 
of  corporations  as  citizens,  and  the  question  as  to  their  domi- 
cile, under  the  provision  of  the  constitution  of  the  United  States, 
and  the  acts  of  congress  relating  to  the  judicial  powers  and  juris- 
diction of  its  courts,  and  the  removal  of  causes  from  the  state  to 
the  federal  courts.*  In  reference  to  this  question  it  is  held,  that 
in  case  of  the  lawful  consolidation  of  corporations  created  in  dif- 
ferent states,  "  the  jurisdictional  effect  of  the  existence  of  such  a 
corporation,  as  regards  the  federal  courts,  is  the  same  as  that  of  a 
copartnership  of  individual  citizens  residing  in  different  states."  * 

Sec.  437.  Where  there  was  a  consolidation  of  the  stock  of  a 
railroad  company  created  in  Wisconsin,  with  one  in  Illinois,  but 
in  so  consolidating  they  failed  to  pursue  the  terms  of  their  char- 
ters, but  the  contract  of  consolidation  was  subsequently  con- 
firmed by  an  act  of  the  legislature  of  the  state  of  Illinois,  it  was 
held  that  it  was  recognized  as  a  corporation  of  that  state,  and  that 
a  mortgage  subsequently  executed  by  the  directors  in  the  name 
of  the  consolidated  company,  conveying  the  property  of  the  cor- 
poration in  the  state  of  Illinois,  was  valid  as  a  mortgage  of  the 
Illinois  corporation. 

In  reference  to  the  effect  of  the  consolidation  in  this  case,  Mr. 
Justice  Lawrence  remarks :  "  While  it  created  a  community  of 
stock  and  of  interest  between  the  two  companies,  it  did  not  con- 
vert them  into  one  company  in  the  same  way  and  to  the  same 
degree  that  might  follow  a  consolidation  of  two  companies  within 
the  same  state.  Neither  Illinois  nor  Wisconsin,  in  authorizing 
consolidation,  could  have  intended  to  abandon  all  jurisdiction 
over  its  own  corporation  created  by  itself.     Indeed,  neither  state 

*  Gulberteon  «.  Wabash  Nav.  Co.,  4  185 ;  Edwards  «.  Union  Bank,  1  Fla. 

McLean,  544;    Jenkins  t).  California  186;  Cincinnati,  etc.,  R.  Co.  «.  Knowl. 

Sta^e  Co.,  32  Cal.  537.  ton,  11  Ind.  339;  Thorn  v.  Central  R. 

The  same  rules  generally  prevail  in  Co.,  26  N.  J.  L.  121. 

reference  to  the  venue  of  suits  as  in  *  See  ante,  ch.  13. 

case  of  natural  persons.     See  Central  '  Railroad   Company  v.   Harris,    12 

BankofGeorgiatj.Gibson.il  Ga.  453;  WaU.  65.    See,  also, ' Railroad  Co.  «. 

Speer  «.  Atlanto,  etc.,  R.  Co.,  80  id.  Whitton,  18  id.  270. 
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could  take  jurisdiction  over  the  property  or  proceedings  of  the 
corporation  beyond  its  own  limits.  *  *  *  A  corporation  can- 
not be  created  by  the  co-operating  legislation  of  two  states  so  as 
to  be  the  same  legal  identity  in  both  states;  and  where  two 
states  have  each  created  a  corporation  with  the  same  name,  for 
the  same  purposes,  and  composed  of  the  same  natural  persons,  it 
must,  nevertheless,  be  considered  as  a  distinct  corporation  in  each 
state."  * 

*  Racine,  etc.,  R.  Co.  v.  Fanners'  «.  Northern  Cent.  R.  Co.,  18  Md.  198 ; 
Loan  &  T.  Co.,  49  111.  331 ;  McGregor  Baltimore,  etc.,  R.  Co.  v.  Glenn,  28  id. 
V.  Erie  R.  Co.,  6  Vroom,  115.  See,  287;  Goahoen  u.  Supervisors,  1  W.  Va. 
also.  State  v.  Metz,  3  id.  199  ;  Richard-  308 ;  Baltimore,  etc.,  R.  Co.  v.  Super- 
son  f>.  Veimont,  etc.,  R.  Co.,  44  Vt.  visors,  3  id.  319;  Farmers'  Bank  v. 
613;  Attorney-General  v.  Boston,  etc.,  Gettinger,  4  id.  805;  Baltimore,  etc., 
R.  Co.,  109  Mass.  99 ;  Sprague  v.  Hart-  R.  Co.  v.  Gallahue,  12  Gratt.  658 ;  As- 
ford,  etc.,  R.  Co.,  5  R.  I.  288;  Alle-  pin  wall  v.  Ohio,  etc.,  R..  20  Ind.  492; 
ghenj  Co.  v.  Cleveland,  etc.,  R.  Co.,  51  Union,  etc.,  R.  Co.  v.  East  Tenn.  R. 
Pa.  St.  228;  Cleveland,  etc.,  R.  Co.  o.  Co.,  14  Ga.  827;  Attomej-General  9. 
Speer,  56  id.  825;  Commonwealth  v.  Railroad,  35  Wis.  425. 
Pittsburg,  etc., R.  Co.,  58  id.  26;  State 
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Sec.  451.  Lands  injuriously  affected  but  not  taken. 

Skg.  438.  What  the  right  of  eminent  domain  is.  —  The  right  of 
eminent  domain,  as  applicable  to  private  corporations,  is  the 
power  which  exists  in  the  state  as  the  sovereign  authority,  to 
appropriate  the  property  of  individuals  for  the  public  benefit, 
when  .the  public  safety,  convenience,  or  welfare  may  require  it, 
and  on  due  compensation  being  rendered  therefor  to  the  owner. 

The  doctrine  is  sometimes  claimed  to  rest  upon  an  implied  res- 
ervation in  the  sovereign  authority,  from  which,  so  far  as  rel.  tes 
to  real  estate,  the  individual  rights  are  derived,  to  resume  the 
rights  thus  conferred  in  the  contingencies  referred  to.  And  it 
consists,  not  only  in  the  authority  to  resume  the  whole  estate,  but 
any  right  or  interest  therein.  "It  is  the  rightful  authority," 
observes  Mr.  Cooley,  "  which  exists  in  every  sovereignty  to  con- 
trol and  regulate  those  rights  of  a  public  nature  which  pertain  to 
its  citizens  in  common,  and  to  appropriate  and  control  individual 
property  as  the  public  safety,  necessity,  convenience  or  welfare 
may  demand."  * 

The  constitution  of  the  United  States  and  of  the  various 
states,  inhibits  the  taking  of  private  property  for  public  purposes, 

1  Cooley  on  Const.  Lim.  524  and  note ;    Lessees  v.  Hagan,8  How.  223 ;  Beekman 
2  Kent's  Com.  838,  et  $eq. ;  Pallard's    «.  Saratoga,  etc.,  B.  Co.,  3  Pftige,  45. 
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under  the  right  of  eminent  domain,  without  just  compensation ; ' 
but  the  right  of  the  sovereign  to  appropriate  individual  property, 
under  the  circumstances  referred  to,  seems  to  be  generally  recog- 
nized, and  to  be  acknowledged  in  the  jurisprudence  of  all  civil- 
ized people." 

This  right  of  eminent  domain,  as  we  have  seen,  is  not  limited 
to  the  real  estate  of  individuals  and  natural  persons,  but  may 
extend  to  and  be  exercised  in  reference  even  to  the  property  and 
rights,  franchises  and  easements  of  corporations,  however  exclu- 
sive the  grant  may  be,  provided,  however,  that  in  all  cases,  ade- 
quate compensation  be  first  made  therefor.* 

*  Amend.  CJonst.  U.  S.,  art.  5 ;  Vattel,  Bridge  Co.  v.  Lowell,  4  id.  474 ;  Bos- 
B.  1,  ch.  20,  §  344.  ton   Water  Power  Co.   v.   Boston    & 

*  Field  on  Dam.,  |  845.  See,  also,  Wor.  R.  Co.,  23  Pick.  360 ;  Springfield 
Brown  t).  Beatty,  34  Miss.  227;  Taylor  tJ.  Connecticut  R.  Co.,  17  Conn.  40  ;  id. 
V.  Porter,  4  Hill,  143 ;  Hoqkboom,  J.,  464 ;  Jn  re  Kerr,  42  Barb.  119 ;  Bridge 
in  People  d.  Mayor,  etc.,  N.  Y.,  82  Co. -p.  Hoboken  Co.,  2  Beas.  81;  Shorter 
Barb.  112;  Hey  ward  v.  Mayor,  etc.,  N.  v.  Smith,  9  Ga.  529;  Railroad  Co.  v. 
T.,  7  N.  Y.  814.  Kenney,  39   Ala.  (N.  S.)  307 ;  Califor- 

In  the  case  of    Beekman  v.  Sara-  nia  Telegraph  Co.  v.  Alta  Telegraph 

toga,  etc.,  R.   Co.,  ^upra,  Chancellor  Co.,  22  Cal.  898;   Illinois  &  Mich.  C. 

Walworth    observes:      "Notwith-  Co.  t>.  Chicago  &  R.  I.  R.  Co.,  14  111. 

standing    the    grant    to    individaals,  821. 

the  highest  and  most  exact  idea  In  the  West  River  Bridge  case, 
of  property  remains  in  the  govern-  supra,  Daniel,  J.,  says :  "  No  state, 
ment,  or  in  the  aggregate  body  of  it  is  declared,  shall  pass  a  law 
the  people  in  their  sovereign  capacity ;  impairing  the  obligation  of  con- 
and  they  have  a  right  to  resume  the  tracts ;  yet.  with  this  concession  con- 
possession  of  the  property  in  the  man-  -  stantly  yielded,  it  cannot  be  justly  dis- 
ner  directed  by  the  constitution  and  puted  that  in  every  political  sovereign 
laws  of  the  state,  whenever  the  public  community  there  inheres  necessarily 
interest  requires  it.  This  right  of  re-  the  right  and  the  duty  of  guarding  its 
sumption  may  be  exercised  not  only  own  existence,  and  of  protecting  and 
where  the  safety,  but  also  where  the  promoting  the  interests  and  welfare  of 
interest  or  even  the  expediencv  of  the  the  community  at  large.  This  power 
state  is  concerned,  or  where  the  land  and  this  duty  are  to  be  exerted  not 
of  the  individual  is  wanted  for  a  road,  only  in  the  highest  acts  of  sovereignty 
canal  or  other  public  improvement."  and  in  the  external  relations  of  gov- 

*  Piscataqua  Bridge  v.  N.  H.  Bridge,  ernment ;  they  reach  and  comprehend, 

7  N.  H.  35 ;  Northern  R.  Co.  v,  C.  R.  likewise,  the  interior  polity  and  rela- 
Co.,  7  Post.  183 ;   State  «.  Canterbury,  tions  of  social  life,  which  should  be 

8  id.  195;  Crosby  v.  Hanover,  36  N.  regulated   with  reference   to  the  ad 
H.  404;    Cooley  on  Const.   Lim.    526  vantage  of  the  whole  society.     Thie 
and   notes.  power,  denominated  the  eminent  do- 
In  relation  to    the    condemnation  main  of  the  state,  is,  as  its  name  im- 

of  the  rights  of  private  corporations  ports,  paramount  to  all  private  rights 

acquired    under    and    by    virtue    of  vested   under    the    government,  and 

the  charter    and    contract    with  the  these  last  are,  by  necessary  implication, 

state,    see    West    River    Bridge    Co.  held  in  subordination  to  this  power, 

V.  Dix,  6  How.  507 ;  S.  C,  16  vt.  446 ;  and  must  yield  in  every  instance  to  its 

Richmond  R.  Co.  «.  Louisiana  R.  Co.,  proper  exercise. 

13   id.  71 ;   Binghamton  Bridge  Case,  .     "  The    constitution  of   the   United 

3  Wall.  51  ;  Boston  &  Lowell  R.  Co.  v.  States,  althouc^h  adopted  by  the  sover- 

Salem  &  Lowell  R.  Co.,  2  Gray,  1;  eign  states  of  this  union,and  proclaimed 

60 
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By  virtue  of  this  supreme  power  of  the  state,  timber,  gravel,  or 
stone  may  be  taken,*  and  buildings  removed  or  destroyed.'    So 

in  its  own  language  to  be  the  supreme  sameil,  and  must  be  presumed  to  be 
law  for  their  government,  can,  by  no  known  and  recognized  by  all,  are  bind- 
rational  interpretation,  be  brought  to  iug  upon  all,  and  need  never,  there- 
conflict  with  this  attribute  in  the  fore,  be  carried  into  express  stipula- 
states;  there  is  no  express  delegation  tion,  for  this  could  add  nothing  to 
of  it  by  the  constitution,  and  it  would  their  force.  Every  contract  is  made  in 
imply  an  incredible  fatuity  in  the  subordination  to  them,  and  must  yield 
states  to  ascribe  to  them  the  intention  to  their  control  as  conditions  inherent 
to  relinquish  the  power  of  self-gov-  and  paramount  wherever  a  necessity 
ernment  and  self-preservation.  A  for  their  execution  shall  occur.  Such 
correct  view  of  this  matter  must  de-  a  condition  is  the  right  of  eminent 
monstrate,  moreover,  that  the  right  of  domain.  This  right  does  not  operate 
eminent  domain  in  government  in  no-  to  impair  the  contract  affected  by  it, 
wise  interferes  with  the  inviolability  but  recognizes  its  obligation  in  the 
of  contracts;  that  the  most  sanctimon-  fullest  extent,  claiming  only  the  ful- 
ious  regard  for  the  one  is  perfectly  fillment  of  an  essential  and  inseparable 
consistent  with  the  possession  and  ex-  condition.  Thus,  in  claiming  the  re- 
ercise  of  the  other.  sumption  or  qualification  of  an  investi- 
"  Under  every  established  govern-  ture,  it  insists  merely  on  the  true  nature 
ment,  the  tenure  of  property  is  derived  and  character  of  the  right  invested, 
mediately  or  immediately  from  the  The  impairing  of  contracts  inhibited  by 
sovereign  power  of  the  political  body  the  constitution  can  scarcely,  by  the 
organized  in  such  mode  or  exerted  in  greatest  violence  of  construction,  be 
such  way  as  the  community  or  state  madeapplicable  to  the  enforcing  of  the 
may  have  thought  proper  to  ordain,  terms  or  necessary  import  of  a  con- 
It  can  rest  on  no  other  foundation,  can  tract ;  the  language  and  meaning  of 
have  no  other  guarantee.  It  is  owing  the  inhibition  were  designed  to  em- 
to  these  characteristics  only  in  the  brace  proceedings  attempting  the  in- 
original  nature  of  tenure  that  appeals  terpolation  of  some  new  term  or  con- 
can  be  made  to  the  laws  either  for  the  dition  foreign  to  the  original  agree- 
protection  or  assertion  of  the  rights  of  ment,  and,  therefore,  inconsistent  with 
property.  Upon  any  other  hypothesis  and  violative  thereof.  It  then  being 
the  law  of  property  would  be  simply  clear  that  the  power  in  question  not 
the  law  of  force.  Now,  it  is  undenia-  being  within  the  purview  of  the  re- 
ble  that  the  investment  of  property  in  striction  imposed  by  the  10th  section 
the  citizen  by  the  government,  whether  of  the  first  article  of  the  constitution, 
made  for  a  pecuniary  consideration  or  it  remains  with  tlie  states  to  the  full 
founded  on  conditions  of  civil  or  polit-  extent  in  which  it  inheres  in  every 
ical  duty,  is  a  contract  between  the  sovereign  government  to  be  exercised 
state,  or  the  government  acting  as  its  by  them  in  that  degree  that  shaU  by 
agent,  and  the  grantee;  and  both  the  them  be  deemed  commensurate  with 
parties  thereto  are  bound  in  good  faith  public  necessity.  So  long  as  they 
to  fulfil  it.  But  into  all  contracts,  shall  steer  clear  of  the  single  predica- 
whether  made  between  states  and  in-  ment  denounced  by  the  constitution ; 
dividuals,  or  between  individuals  shall  avoid  interference  with  the  obli- 
only,  there  enter  conditions  which  gation  of  contracts,  the  wisdom,  the 
arise  not  out  of  the  literal  terms  of  mode,  the  policy,  the  hardship  of  any 
the  contract  itself ;  they  are  superin-  exertion  of  this  power,  are  subjects 
duced  by  the  pre-existing  and  higher  not  within  the  proper  cognizance 
authority  of  the  laws  of  nature,  of  na-  of  this  court.  This  is,  in  trath, 
tions,  or  of  the  community  to  which  the  purely  a  question  of  power ; 
parties  belong ;  they  are  always  pre-  and    conceding    the    power    to     re- 

»  Watkins  v.  Walker  Co.,  18  Tex.  685;  «.  Ross.  7  Johns.  Ch.  815 ;  Bliss  p.  Ho». 

Wheelock  v.   Young,  4   Wend.   647;  mer,  15  Ohio,  44. 

Lyon  V.  Jerome,  15  id.  569 ;  Jerome  *  Wells  v.  Somerset,  etc.,  R.  Co.,  47 

Me.  345. 
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may  legal  and  equitable  interests,  streams  of  water/  corporate 

franchises,  and  every  species  of  property  be  appropriated  under 
this  right.* 

side  in  the  state  government,  this  property  to  control  and  actually  to 
concession  would  seem  to  close  the  prohibit  the  power  and  duty  of  the 
door  upon  all  further  controversy  in  government  to  advance  and  protect 
connection  with  it.  The  instances  of  the  general  good.  We  are  aware  of 
the  exertion  of  this  power  in  some  nothing  peculiar  to  a  franchise  which 
mode  or  other  from  the  very  founda-  ^can  class  it  higher,  or  render  it  more 
tion  of  civil  government  have  been  so  sacred,  than  other  property.  A  f ran- 
numerous  and  familiar,  that  it  seems  chise  is  property  and  nothing  more ; 
somewhat  strange  at  this  day  to  raise  it  is  incorporeal  property,  and  is  so 
a  doubt  or  question  concerning  it.  In  defined  by  Justice  Blackstone,  when 
fact,  the  whole  policy  of  the  country,  treating  in  his  second  volume,  c.  3,  p. 
relative  to  roads,  mills,  bridges,  and  26,  of  the  '  Rights  of  Things.'  It  is 
canals,  rests  upon  this  single  power  its  character  of  property  only  which 
under  which  lands  have  been  always  imparts  to  it  value,  and  alone  author- 
condemned  ;  and  without  the  exertion  izes  in  individuals  a  right  of  action  for^ 
of  this  power  not  one  of  the  improve-  invasions  or  disturbances  of  its  enjoy- 
ments just  mentioned  could  be  con-  ments.  Vide  Bl.  Com.,  vol.  8,  c.  16, 
strncted.  In  our  country  it  is  believed  p.  236,  as  to  injuries  to  this  descrip- 
the  power  was  never,  or  at  any  rate  tion  of  private  property,  and  the  reme- 
rarely,  questioned  until  the  opinion  dies  given  for  redressing  them.  A 
seems  to  have  obtained  that  the  right  franchise,  therefore,  to  erect  a  bridge, 
of  property  in  a  chartered  corporation  to  construct  a  road,  to  keep  a  ferry, 
was  more  sacred  and  intangible  than  and  to  collect  tolls  upon  them,  granted 
the  same  right  could  possibly  be  in  by  the  authority  of  the  state,  we  re- 
ihe  person  of  the  citizen ;  an  opinion  gard  as  occupying  the  same  position 
which  must  be  without  any  grounds  with  respect  to  the  paramount  power 
to  rest  upon,  until  it  can  be  demon-  and  duty  of  the  state  to  promote  and 
.strated  either  that  the  ideal  creature  protect  the  pnblic  good  as  does  the 
is  more  than  a  person,  or  the  corporeal  right  of  the  citizen  to  the  possession 
being  is  less.  For,  as  a  question  of  and  enjoyment  of  his  land  under  his 
the  power  to  appropriate  to  public  patent  or  contract  with  the  state,  and 
uses  the  property  of  private  persons  it  can  no  more  interpose  any  obstruc- 
resting  upon  the  ordinary  foundations  tion  in  the  way  of  their  just  exertion, 
of  private  right  there  would  seem  to  be  Such  exertion  we  hold  to  be  not  within 
room  neither  for  doubt  nor  difficulty,  the  inhibition  of  the  constitution  and 
A  distinction  has  been  attempted  in  no  violation  of  a  contract.  The  power 
argument  between  the  power  of  a  of  a  state  in  the  exercise  of  eminent 
government  to  appropriate  for  public  domain  to  extinguish  immediately  a 
uses  property  which  is  corporeal,  or  franchise  it  had  granted,  appears 
may  be  said  to  be  in  being,  and  the  never  to  have  been  directly  brought 
like  power  in  the  government  tore-  here  for  adjudication,  and  consequently 
same  or  extinguish  a  franchise.  The  has  not  been  heretofore  formally  pro- 
distinction  thus  attempted  we  regard  pounded  from  this  court ;  but  in  Eng- 
as  a  refinement  which  has  no  founda-  land  this  power,  to  the  fullest  extenc, 
tion  in  reason,  and  one  that,  in  truth,  was  recognized  in  the  case  of  the  Qov- 
avoids  the  true  legal  or  constitutional  ernor  and  Company  of  the  Cast  Plate 
question  in  these  causes ;  namely,  that  Manufacturers  v.  Meredith,  4  Term 
of  the  right  in  private  persons  in  the  Reports,  794,  and  Lord  Rbnyon,  espo- 
use or    enjoyment    of    their  private  cially  in  that  case,  founded  solely  upon 

*  People  V.  Mayor,  etc.,  of  N.  Y.,  82  In  the  latter  case  the  court  held,  that 
Barb.  102 ;  Bailey  v.  Miltenberger,  31  it  was  competent  for  the  legislature, 
Pa.  St.  37;  Gardner  v.  Newburgh,  2  under  the  right  of  eminent  domain,  to 
Johns.  Ch.  162.  grant  an  authority  to  a  railroad  com- 

*  Cooley  on  Const.  Lim.  526 ;  Sprint-  pany  to  layand  maintain  a  railwayover 
field  V,  Connecticut  Riv.  R.  Co.,  4  Cusn.  a  highway,  longitudinally ;  but  that  the 
63.  intention  to  grant  land,  already  appro- 


476  Pkivate  Cobporations. 

Sec.  439.     How  the  right  can  be  ex^oyed.    The  right  of  eminent 
domain  is  an  incident  of  sovereignty,  and  can  only  be  enjoyed  by 

this  power  the   entire  policy  and  an-  property  is  taken  for  public  use.  And 

thority  of  all  tbe  road  and  canal  laws  in  these  cases  the  evidences  of  ri^ht 

of  the  kingdom."  are    incidents    to    the  property,     r^o 

And  in  the  same  case  Mr.  Justice  state  could  resume  a  charter,  under 
McLean  says  :  '*  The  state  cannot  the  power  of  appropriation,  and  carry 
modify  or  repeal  a  charter  for  a  bridge,  on  the  functions  of  the  corporation, 
a  turnpike-road,  or  a  bank,  or  any  A  bank  charter  could  not  be  thus 
other  private  charter,  unless  the  power  taken  and  the  business  of  the  bank 
to  do  BO  has  been  reserved  in  the  orig-  continued  for  public  purposes.  Nor 
inal  grant.  But  no  one  doubts  the  could  this  bridge  have  been  taken  by 
power  of  the  state  to  take  a  banking-  tbe  state,  and  kept  by  it  as  a  toll- 
house for  public  use,  or  any  other  real  bridge.  This  could  not  be  called  an 
or  personal  property  owned  by  the  appropriation  of  private  property  to 
bank.  In  this  respect,  a  corporation  public  purposes.  There  would  be  no 
,  holds  property  subject  to  the  eminent  change  in  the  use,  except  the  applica- 
domain,  the  same  as  citizens.  The  tion  of  the  profits,  and  this  would  not 
great  object  of  an  act  of  incorporation  bring  the  act  within  the  power.  The 
is  to  enable  a  body  of  men  to  exercise  power  must  not  only  be  exercised  Ixma 
tbe  faculties  of  an  individual.  Pe-  fide  by  a  state,  but  the  property,  not 
culiar  privileges  are  sometimes  vested  its  product,  must  be  applied  to  public 
in  the  body  politic,  with  the  view  of  use. 

advancing  the  convenience  and  inter-  "  It  is  argued  that  if  the  state  may 

ests  of  the  public.  take  this  bridge,  it  may  transfer  it  to 

**  The  franchise,  no  more  than  a  other  individuals  under  the  same  or 
grant  for  land,  can  be  annulled  by  the  different  charter.  This  the  state  can- 
state.  These  muniments  of  right  are  not  do.  It  would  be,  in  effect,  taking 
alike  protected.  But  the  property  the  property  from  A.  to  carry  it  to  B. 
held  under  both  is  held  subject  to  a  The  public  purpose  for  which  the 
public  necessity,  to  be  determined  by  power  is  exerted  must  be  real  and 
the  state.  In  either  case,  the  property  not  pretended.  If,  in  the  course  of 
being  taken,  renders  valueless  the  time,  the  property,  by  a  change  of  <nr- 
evidence  of  right.  But  this  does  not  cumstances,  i^ouid  no  longer  be  re- 
in the  sense  of  the  constitution  impair  quired  for  public  use,  it  may  be  other- 
the  contracts.  The  bridge  and  the  wise  disposed  of.  But  this  is  a  case 
ground  connected  with  it,  together  not  likely  to  occur.  The  legality  of 
with  the  right  of  exacting  toll,  are  the  the  act  depends  upon  the  facts  and 
elements  which  constitute  the  value  circumstances  under  which  it  was 
of  the  bridge.  The  situation  and  pro-  done.  If  the  use  of  land  taken  by 
ductiveness  of  the  soil  constitute  the  the  public  for  a  highway  should  be 
value  of  land.  In  both  cases  an  esti-  abandoned,  it  would  revert  to  the  orig- 
mate  is  made  of  the  value,  under  pre-  inal  proprietor  and  owner  of  the 
scribed  forms,  and  it  is  paid  when  the  fee." 

priated  to  a  public  use,  must  be  shown  lished  by  the  county  commissioners, 

by  express  words  or  by  necessary  im-  and  partly  a  townway,  laid  out  by  the 

plication.  selectmen,  and  the  laying  out  ratified 

In  this  case  Chief-Justice  Shaw  ob-  by  the  vote  of  the  town.    These  two 

serves :  modes  of  establishing  ways  are  both 

"  We  are  then  brought  to  the  main  legal ;  and  though  one  is  called  a  high- 
question,  namely,  whether  the  defend-  way,  and  the  other  a  townway,  yet,  for 
ants  had  authority,  by  the  act  of  1845,  most  purposes,  both  are  regarded  as 
ch.  170,  §  1,  granting  them  the  right  to  public  ways,  for  obstructing  which  any 
build  this  oranch,  to  built  it  over  party  is  liable  to  indictment,  as  for  a 
and  along  a  public  way  previously  nuisance,  and  for  damage  in  conse- 
established.  It  is  stated  and  admitted,  quence  of  any  defect  in  which  the 
that  Front  street,  in  CabotviUe,  is  town  is  liable  to  the  sufferer.  For 
partly  a  highway,  laid  out  and  estab-  all    purposes  of  this    inquiry,  there- 
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the  exercise  of  legislative  authority.  The  right  may,  however, 
be  conferred  by  the  legislature,  representing  the  supreme  author- 
fore,  there  is  no  distinction  between  ness,  and  not  enlarged  by  construc- 
them.  tion. 

''  As  the  giving  of  autboritj  to  build  "  The  authority,  under  which  the  de- 
and  maintain  a  railroad  is  the  grant  of  fondants  claim  to  have  located  and 
a  right  to  take  private  property  for  a  laid  out  the  railroad  in  question,  is 
public  use,  and  to  deal  with  property  found  in  the  act  of  1845,  ch.  170,  which 
appropriated  to  other  public  easements  was  passed  in  addition  to  the  act  of 
and  uses,  it  is  manifestly  a  high  exer-  1842,  ch.  41,  by  which  this  company  was 
cise  of  the  sovereign  right  of  eminent  incorporated.  The  act  of  1845  pro- 
domain,  and  can  only  be  effected  by  vides  (§1)  that  the  company  may  con- 
the' clear  and  unequivocal  authority  of  struct  and  open  for  use  a  branch  rail- 
the  legislature,  who  are  constituted  the  road  from  the  main  track  of  the  road, 
judges  of  what  the  public  good  re-  in  Cabotville,  to  and  near  the  mills  in 
quires.  said  village,  passing  up  the  south  bank 

'*  It  is  somewhat  remarkable  that,  of  Chicopee  river,  near  the  same,  and 

in  a  matter  so  deeply  affecting  private  thence  extending  up  said  river  to  the 

rights  and  interest,  the  precise  location  Chicopee  Falls  village ;  the  location  of 

or  line,  of    railroad  on  the  ground  is  that  part  of  the  branch  now  in  question, 

not  fixed  by  the  act  granting  the  pow-  from  the  main  road  to  the  mills   in 

er,  nor  is  it  provided  that  it  shall  be  Cabotville,  to  be  filed  in  one  year  from 

fixed  by  any  board  of  public  officers,  the  passage  of  the  act,  and  that  to 

who   may  be  supposed  to  act  impar-  Chicopee  Falls  village  in  five  years, 

tially.     In  laying  out   highways,  the  The  act  further  provides  (§3)  that  said 

precise  course  of  location  is  fixed  by  corporation,    in    the    construction    of 

the    county  commissioners,  formerly  their  railroad  and  branch,  shall  have 

the  court  of  sessions,  a  public  body  of  all  the  powers  and  privileges,  and  be 

disinterested  officers,  supposed  to  act  subject  to  all  the  duties,  restrictions, 

as  impartial  arbitrators  between  the  and  liabilities  set  forth  in  the  He  v. 

public  and  individual  proprietors.  Sts.,   ch.  44,  and  in  that  part  of  ch.  39 

"  But  in  railroads,  the  authority  to  which  relates  to  railroads, 

the  corporation  is  to  locate,  construct,  '*lt  is  the  common  case  of  an  act, 

and  complete  a  railroad  within  certain  authorizing  the  location  and  construc- 

termini,  giving  the  general  direction,  tion  of  a  railroad  between  termini,  one 

but  leaving  the  precise  location  to  be  of  which,  the  junction,  as  the  terminus 

determined,  not  by  the  county  commis-  a  quo  is  fixed,  and  the  other,  the  ter- 

sioners,  but  by  the  company.  The  cor-  minus  ad  quern,  *  to  and  near  the  mills 

poration  must  file  their  location  with  in  Cabotville;'  and  the  course  or  line 

the  commissioners   within  one  year,  is  no  more  exactly  designated    than 

defining  the   courses,  distances,    and  by  the  terms,  '  passing  up  the  south 

boundaries,    but    the    commissioners  bank  of  Chicopee  river,  and   near  the 

have  no  power  of  prescribing  or  alter-  same,'  and  thence  extending  up  said 

ing  it.  Rev.  Sis.,  ch.  87,  §  75.  So,  after  river  to  Chicopee  Falls  village.     The 

having  made  a  location,  the  corpora-  beautiful  and  apparently  accurate  sur- 

tion  may  vary  it,  and  take  other  lands  vey  and  plan  of  a  part  of  Cabotville, 

within  the  limits  prescribed  by  their  and  of  the  river,  the  streets,  and  the 

act  of  incorporation,  and  file  a  location  track  of  the  railroad,  exhibit  all  these 

of  such  variations.  Rev.  Sts. ,  ch.  89,  §  localities  to  great  advantage,  and  pre- 

78.     And,  on  the  petition  of  any  rail-  sent  the  question  at  a  single  glance, 

road   corporation,  the    commissioners  "As  no  company  or  persons  have 

may  authorize  an  original  location,  or  authority  to  lay  out  a  railroad,  except 

an  existing   location,  to    be    altered,  so  far  as  such  power  is  conferred  by 

without  the  limits  prescribed  by  the  the  legislature,  the  court  are  of  opin- 

charter  of  such  corporation.   Rev.  Sts.,  ion  that,  by  a  grant  of    power  by  a 

ch.  39,^  74.   Considering  how  large  the  legislative  act,  to  lay  out  a  railroad 

powers  are  which  are  thus  vested  in  between   certain  termini,  where    the 

railroad  corporations,  the  court  are  of  precise  course  and  direction  are   not 

opinion  that  they  ought  to  be  con-  prescribed,  but  are  left  to  the  cor- 

strued  with  a  good  degree  of  strict-  poration   to  be  located  between  the 
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ity  of  the  state  ;  and  authority  is  usually  conferred  by  it,  by  some 
general  statutes,  upon  corporations,  by  means  of  which  delegated 
authority  such  corporations,  constituted  for  various  purposes,  are 
enabled  to  prosecute  various  enterprises  of  public  as  well  as  of 
private  interest.  *     The  right  to  delegate  this  authority  rests  upon 


termini,  no  authority  is  given  prima 
facie  to  lay  such  railroad  on  and  along 
an  existing  public  highway  longitu- 
dinally, or,  in  other  words,  to  take 
the  road-bed  of  such  highway  as 
the  track  of  their  railroad.  The 
two  uses  are  almost,  if  not  wholly,  in- 
consistent with  each  other ;  so  that 
taking  the  highway  for  a  railroad  will 
nearly  supersede  the  former  use  to 
which  it  had  been  legally  appropriated. 
The  whole  course  of  legislation,  on 
the  subject  of  railroads,  is  opposed  to 
such  a  construction.  The  crossing  of 
public  highways  by  railroads  is  ob- 
viously necessary,  and  of  course  war- 
ranted ;  and  numerous  provisions  are 
industriously  made  to  regulate  such 
cros^sings  by  determining  when  they 
shall  be  on  the  same  and  when  on  dif- 
ferent levels,  in  order  to  avoid  colli- 
sion ;  and  when  on  the  same  level, 
what  gates,  fences,  and  barriers  shall 
be  made,  and  what  guards  shall  be 
kept  to  insure  safety.  Had  it  been 
intended  that  railroad  companies,  un- 
der a  general  grant,  should  have  pow- 
er to  lay  a  railroad  over  a  highway 
longitudinally,  which  ordinarily  is  not 
necessary,  we  think  that  would  have 
been  done  in  express  terms,  accom- 
panied with  full  legislative  provisions 
for  maintaining  such  barriers  and 
modes  of  separation  as  would  tend  to 
make  the  use  of  the  same  road,  for 
both  modes  of  travel,  consistent  with 
the  safety  of  travelers  on  both.  The 
absence  of  any  such  provisions  affords 
a  strong  inference  that,  under  general 
terms,  it  was  not  intended  that  such  a 
power  should  be  given. 

''But  the  court  are  of  opinion,  that 
it  is  competent  for  the  legislature,  un- 
der the  right  of  eminent  domain,  to 
grant  such  an  authority.  The  power 
of  eminent  domain  is  a  high  preroga- 
tive  of  sovereignty, founded  upon  pub- 
lic exigency,  according  to  the  maxim  : 


Saltui  reipubliecB  lex  supremn  est,  to 
which  all  minor  considerations  must 
yield  and  which  can  only  be  limited 
by  such  exigency.  The  grant  of  land 
for  one  public  use  must  yield  to  that 
of  another  more  urgent.  Land  appro- 
priated to  a  public  walk  or  training- 
field  may,  in  case  of  war,  be  required 
for  a  citadel,  when  it  is  the  only 
ground  which,  in  a  military  point  of 
view,  will  command  all  the  defenses 
of  a  place,  in  case  of  hostile  attack. 
Chesapeake  &  Ohio  (^nal  Co.  v.  Balti- 
more &  Ohio  Railroad  Co.,  4  Gill  & 
Johns.  1 ;  Boston  Waterpower  Co.  «. 
Boston  &  Worcester  Railroad  Corp., 
23  Pick.  360  ;  Wellington  et  ai..  Peti- 
tioners, 16  id.  87. 100. 

"  But  when  it  is  the  intention  of  the 
legislature  to  grant  a  power  to  take 
land  already  appropriated  to  another 
public  use,  such  intention  must  be 
shown  by  express  words,  or  by  neces- 
sary implication.  There  may  be  such 
a  necessary  implication.  Every  grant 
of  power  is  intended  to  be  efficacious 
and  beneficial,  and  to  accomplish  its 
declared  object ;  and  carries  with  it 
such  incidental  powers  as  are  requisite 
to  its  exercise.  If,  then,  the  exercise 
of  the  power  granted  draws  after  it  a 
necessary  consequence,  the  law  con- 
templates and  sanctions  that  conse- 
quence. Take  the  familiar  case  of  the 
Notch  of  the  White  Mountains,  a  very 
narrow  gorge,  which  affords  the  only 
practicable  passage  for  many  mile's 
through  that  mountain  range  A  turn- 
pike road  through  it  has  already  been 
granted.  Suppose  the  gorge  not  wide 
enough  to  accommodate  another  road, 
but  the  legislature  of  New  Hampshire, 
in  order  to  accommodate  a  great  line  of 
public  travel,  should  grant  power  to 
lay  a  railroad  on  that  line,  they  would, 
by  necessary  implication,  grant  a  pow- 
er to  take  some  portion  of  the  road- 
bed of  the  turnpike." 


*  Buffalo,  etc.,  R.  Co.  «.  Brainard,  9    power  of  the  legislature  to  delegate 

N.  Y.  100.  the  authority  to    exercise  the  right 

Mr.   DUlon,  on  the  subject  of  the    of    eminent    domain    to    corporators 
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the  supposed  public  benefit  to  be  derived  from  the  exercise  of  the 
power  by  the  corporation  on  which  it  is  conf eiTed.  "  Upon  the 
principle  of  public  benefit,"  observes  Chancellor  "Walworth, 
"  not  only  the  agents  of  the  government,  but  also  individuals  and 
corporate  bodies  have  been  authorized  to  take  private  property 
for  the  purpose  of  making  highways,  turnpike  roads,  and  canals ; 
of  erecting  and  constructing  wharves  and  basins  ;  of  establishing 
ferries ;  of  draining  swamps  and  marshes,  and  of  bringing  water 
to  cities  and  villages.  In  all  such  cases,  the  object  of  the  legisla- 
tive grant  of  power  is  the  public  advantage  expected  from  the 
contemplated  improvement  or  enterprise  whether  it  be  effected  di- 
rectly by  the  agents  of  the  government,  or  through  the  medium 
of  corporate  bodies,  or  of  individual  enterprise."  * 

Sec.   440.     The  authority  to  grant  the  right  is  in  the  legislature 

The  authority  to  grant  the  exercise  of  the  right  of  eminent  domain 
resides  in  the  legislature  as  the  representative  of  the  state.  It  is  a 
legislative  function  to  determine  whether  the  enterprise  under- 
taken on  the  part  of  an  individual  or  a  corporate  body  is  of  suffi- 
cient public  interest  and  utility  to  justify  the  transferring  of  the 
sovereign  power  to'  take  private  property  for  the  purpose  of  carry- 
ing out  such  enterprise.' 

obBerves :  *'The  legislature,  instead  v.  Marsh  Co.,  2  Pet.  251;  Blood- 
of  directly  exercising  the  power  to  s^ood  v.  Railroad  Co.,  18  Wend.  9; 
take  private  property  for  public  West  River  Bridge  Co.  v.  Dix,  6  How. 
nse,  may  delegate  it,  attended,  how-  507  ;  Mercer  v.  Railroad  Co.,  36  Pa. 
ever,  by  its  constitutional  restrictions,  St.  99 ;  Scndder  v.  Trenton,  etc., 
to  private  corporations  organized  for  Falls  Co.,  Saxt.  (N.  J.)  694;  Swan  v. 
public  purposes,  and  of  course,  there-  Williams,  2  Micb.  427 ;  Embury  v. 
fore,  to  municipal  corporations,  which  Conner,  3  Comst.  511 ;  Alexander  «. 
are,  for  all  purposes  of  local  govern-  Baltimore,  5  Gill,  883 ;  Sedgw.  on 
ment,  essentially  public  in  their  nature  Const.  Law,  517  ;  Curry  v.  Mt.  Ster- 
and  ends  ;  and  it  may  also  confer  upon  ling,  15  111.  320 ;  West  v.  Blake,  4 
them  the  right  to  decide  upon  the  ex-  Blackf .  (Ind.)  234  ;  Stevens  9.  Middle- 
Istence  of  the  necessity  of  its  exer-  sex  Canal,  12  Mass.  466 ;  Boston  Mill 
cise.  Thus,  a  municipal  corporation  Dam  v.  Newman,  12  Pick.  464  ;  Gil- 
may  be  constitutionally  invested  with  mer  v.  Lime  Paint,  18  Cal.  229  ;  Arm- 
the  power  to  open  and  establish,  by  ington  v.  Barnet,  15  Vt.  750 ;  White 
compulsory  acquisition  or  by  purchase,  Riv.  Turnp,  Co.  v.  Central  R.,  21  id.  590 ; 
such  streets  as  its  council  may  judge  Bradley  9.  New  York  &  N.  H.  R.  Co., 
expedient  or  necessary."  Dill,  on  21  Conn.  294 ;  Olmstead «.  Camp,  33 
Mun.  Corp.,  §  467.  See,  also,  People  id.  532  ;  Eaton  v.  Boston  C.  &  M.  R. 
tj.    Smith,    21    N.     Y.    595;    Wilson  Co.,  51 N.  H.  504. 


^  Beekman  v.  Saratoga,  etc.,  R.  Co.,  id.   60 ;    Kramer  v,  C.  &  P.  R.  Co.,  5 

3  Paige,  73  ;  Rensselaer,  etc.,  R.  Co.  v.  Ohio  St.  146. 

Davis,  43  N.  Y.  137 ;    Railroad  Co.  v.  « People  v.  Smith.  21 N.  Y.  595. 
Kip,  46  id.  546 ;  In  re  Fowler,  53 


480  Pbivate  Cobpobationb. 

And,  with  the  legislative  determination  in  this  respect,  the  judi- 
ciary department  of  the  government  cannot  interfere.  Whether 
the  contemplated  project,  be  it  a  matter  of  individual  or  of  corpo- 
rate action,  is  of  sufficient  public  interest  to  authorize  the  con- 
ferring of  the  right  to  exercise  the  power  of  eminent  domain,  is 
for  the  legislature  alone,  and  with  the  exercise  of  its  discretion 
the  judiciary  of  the  state  has  no  right  to  interfere/ 

But  if  attempts  are  made  under  the  authority  granted  to  take 
property  under  the  claim  of  right  of  eminent  domain,  when  in 
fact  it  is  not  warranted  by  the  circumstances  of  the  case,  or  the 
appropriation  would  not  subserve  public  purposes  or  be  of  public 
utility,  the  courts  have  power  to  interfere/ 

If,  however,  the  use  for  which  it  is  taken  has  been  declared  by 
the  legislature  to  be  of  public  utility,  the  courts  will  hold  it  to  be 
such,  unless  the  contrary  clearly  appears/ 

Sec.  441.     What  are  public  ose*  which  Justify  the  ezeroise  of  the  xi^^t. 

—  There  is  a  class  of  pursuits,  purposes  and  enterprises,  usu- 
ally the  object  of  private  corporate  undertakings,  that  are  gener- 
ally, if  not  universally,  conceded  to  be  of  such  public  use  and 
utility  as  to  authorize  the  grant  of  the  right  of  eminent  domain 
to  such  persons  or  associations  as  undertake  to  carry  them  out. 
Thus,  it  is  held  that  the  building  or  construction  of  turnpike  and 
plank  roads,  canals,  railroads,  aqueducts,  sewers,  waterworks,  tel- 
egraph lines  and  gas  works,  are  of  public  use  and  advantage,  and 
that  in  reference  to  these  various  objects,  as  well  as  many  others, 
the  public  have  such  an  interest,  although  projected  and  under- 
taken by  private  associations  or  corporations,  as  to  authorize  the 
conferring  upon  such  bodies  the  power  to  exercise  the  right  of 
eminent  domain  ;  and  under  this  power  to  condemn  private  prop- 
erty of  any  kind  that  may  be  required  to  accomplish  the  object/ 

*  Tidewater  Co.  «.  Coster,  8  C.  E.  «.  Blairsville,  50  Pa.  St.  150;  Sadler  v. 

Green,  518;   S.  C,  id.  55;  2  Kent's  Lan^ham,  34  Ala.  311.    See,  also,  pa«t. 

Com.  840 ;  Sedgw.  on  Const.  Law,  pp.  g  4^. 

511.514.  »Bankliead  v.   Brown,   25   la.  .540; 

« Talbot   V.  Hudson.  16  Gray,  417 ;  Olmstead  f>.  Camp,  88  Conn.  551  ;  Tvler 

Water  Works  Co.  «.  Burkhart,  41  Ind.  «.  Beacher,  44  Vt.  648 ;  Loaghbrtdg«  p. 

864;  Scudder  t>.  Trenton  D.F.  Co.,  9axt.  Harris,  42  Ga.  500. 

(N.J.)  694 ;  Cottrill  c.  Myrick,  3  Fairf.  *  Id.   See,  al80,Cooley  on  Const.  Lim. 

222;  Concord  R.  Co.  v.  Greely,  17  N.  524  «^  «e^.  and  notes ;  in  r^  New  York  & 

H.  47;  People  v.  Salem,  20  Mi'cb.  452 ;  H.R.R.Co.  «.Kip,  46  N.  Y.546 ;  Buffalo. 

Bankhead  v.  Brown,  25  la.  540 ;  Spear  etc.,  R.  Co.  9.  Brainard,  9  id.  100 ;  01< 
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On  the  other  hand,  there  is  a  class  of  private  enterprises,  in 
relation  to  which  the  public  benefit  to  be  derived  from  their  pros- 
ecution is  not  so  manifest. 

oott  V.  Sapervisors,  16  Wall.  678  ;  Bon-  of  tbem  the  element  which  makes  the 
aparte  v.  C  &  A.  R.  Co.,  Bald.  205 ;  use  '  public '  belongs  to  that  branch  of 
Bradley  «.  New  York,  etc.,  R.  Co.,  21  governmental  functions  termed  '  po- 
Conn.  294 ;  Davis  v.  Tuscumbia,  etc.,  lice,'  and  in  most  of  them  this  element 
R.  Co.,  4  8.  &  P.  421 ;  Brown  v.  Beat,  is  purely  sanitary, 
ty,  34  Miss.  227 ;  Swan  «.  Williams,  2  "This  class  includes:  1. Water 
Mich.  427;  Weir  t).  St.  Paul  R.  Co.,  18  works  to  supply  cities  with  water. 
Minn.  155 ;  Harvey  «.  Thomas,  10  Health  (the  necessity  of  pure  and 
Watts,  65 ;  New  Central  Coal  Co.  v.  wholesome  water,  as  much  as  pure  and 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  wholesome  air,  are  not  mere  conven- 
537 ;  San  Francisco  A.  &  S.  R.  Co.  v.  iences,  and  emphatically  not  gain)  is 
Caldwell,  31  Cal.  867;  Gibson  v.  the  public  use  which  renders  these 
Mason,  5  Nev.  283.  works  and  enterprises  valid.  Reddall 
See,  also,  Bloomfield  Gas  Co.  v.  v.  Bryan,  14  Md.  444 ;  Burden  v.  Stein, 
Richardson,  63  Barb.  437,  where  the  27  Ala.  104;  Lumbard  v.  Stearns,  4 
question  of  public  use  in  relation  Cush.  60;  Mayor,  etc.,  v.  Bailey,  2 
to  a  gas  for  illuminating  a  city  is  Denio,  452;  per  Gardiner,  President, 
considered,  and  the  power  to  confer  2.  Provision  and  means  for  draining 
the  right  of  eminent  domain  upon  a  swamps,  marshes  and  low  lands, 
corporation  organized  for  the  manu-  Hartwell  v.  Armstrong,  19  Barb.  166 ; 
facture  of  gas  for  such  a  purpose  is  dis-  People  v.  Nearing,  27  N.  Y.  306  ;  An- 
cassed  ;  and  where  it  is  held  that  the  derson  v.  Kerns  Draming  Co.,  14  Ind. 
legislature  is  authorized  to  confer  the  199,  202.  Tliis  last  case  expressly 
right  in  such  cases.  holds  that  draining  for  sanitary  pur- 
Mr.  Pomeroy,  in  his  published  brief  poses  is  a  public  use,  but  for  other 
in  said  case,  furnishes  a  classification  purposes  is  not.  3.  Provisions  and 
of  the  different  kinds  of  uses  which  means  for  removing  dams  and  per- 
have  been  held  to  be  of  sufficient  mitting  stagnant  and  offensive  wat(»rs 
public  utility  to  authorize  the  grant  to  flow  off,  thus  abating  a  great  public 
of  the  right  of  eminent  domain.  He  nuisance  and  rendering  a  whole  dis- 
groups  them  as  follows :  trlct  salubrious  which  was  before  pes- 
"  1.  All  purely  governmental  pur-  tilential.  Miller  «.  Craig,  3  Stockt. 
poses,  whether  carried  on  by  the  state  175  ;  Talbot  v.  Hudson,  16  Gray,  417  ; 
itself  through  some  of  its  departments  Dingley  d.  Boston,  100  Mass.  544. 
or  by  local  governments  such  as  those  4.  Drains  and  sewers  in  cities.  Hil- 
of  counties  and  towns.  Under  this  dreth  v.  Lowell,  11  Gray,  345.  5.  Pub- 
class  are  public  school-houses  (Wil-  lie  burying  grounds.  Edwards  v. 
Hams  V.  School  District,  33  Vt.  271 ;  forts  Stonington  Cemetery  Assoc,  20  Conn. 
(Gilmer  t?.  Lime  Paint,  19  Cal.  229), and  466.  The  cases  generally,  that  is 
this  class  would  undoubtedly  include  throughout  the  United  Sates,  go  no 
buildings  for  state-houses,  capitols,  further  than  the  foregoing;  but, 
court-houses,  public  prisons  and  the  "  4.  In  Massachusetts,  Connecticut, 
like.  and  perhaps  in  a  very  few  other  states, 
"  2.  All  means  and  methods  for  the  statutes  have  existed  from  a  very 
transit  of  passengers  or  goods,  whether  early  day  known  as  the  *flowage 
constructed  by  the  state  or  by  private  acts,'  by  which  land  is  permitted  to 
enterprise.  This  class  includes  public  be  taken  for  mill  dams,  etc.  These 
highways,  turnpikes,  bridges,  rail-  statutes  form  part  of  the  peculiar  lo- 
roads,  canals,  docks  and  wharves.  cal  systems  of  those  states,  and  have 
"  3.  Measures  of  police,  and  especi-  been  sustained  on  the  ground  that  the 
ally  those  designed  to  promote  health,  means  of  promoting  manufacture  was 
In  this  class  there  are  several  particu-  a  public  use.  See  Hazen  v.  Essex  Co., 
lar  instances  not  resembling  each  12  Cush.  475  ;  Boston  Mill  Dam  Co.  v, 
other  in  their  outward  and  physical  Newman,  12  Pick.  467,  and  many 
features,  but  it  will  be  seen  that  in  all  other  Massachusetts  cases ;  Olmstead 
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Thus,  in  the  case  of  companies  or  private  corporations,  organ- 
ized for  manufacturing  purposes,  the  right  to  authorize  them  to 
take  private  property,  necessary  or  convenient  for  carrying  out 
their  pui*poses,  has  been  a  question  on  which  the  authorities  are 
divided.  *  On  this  subject  Mr.  Cooley  observes :  "  Saw-milla, 
grist-mills,  and  various  other  manufactories,  are  certainly  a  public 
necessity  ;  and  while  the  country  is  new  and  capital  not  easily 
attainable  for  their  erection,  it  sometimes  seems  to  be  essential 
that  the  government  should  offer  large  inducements  to  parties 
who  will  supply  this  necessity.  Before  steam  came  into  use, 
water  was  almost  the  sole  reliance  for  motive  power ;  and,  as 
reservoirs  were  generally  necessary  /or  tliis  purpose,  it  would 
sometimes  happen  that  the  owner  of  a  valuable  mill  site  was  un- 
able to  render  it  available,  because  the  owners  of  lands  which 
must  be  flowed  to  obtain  a  reservoir  would  neither  consent  to 
the  construction  of  a  dam,  nor  sell  their  lands  except  at  extrava- 
gant and  inadmissible  prices.  The  legislatures  in  some  of  the 
states  have  taken  the  matter  in  hand,  and  have  surmounted  the 
difficulty,  some  by  authorizing  the  land  to  be  appropriated,  and 
at  other  times  permitting  the  erection  of  the  dam,  but  requiring 
the  mill  owner  to  pay  annually  to  the  proprietor  of  the  land  the 

T.  Camp,  33  Conn.  532  ;  Todd  v.  Austin,  but  that  a  saw  mill  or  a  paper  mill 

34  id.  78.  was  not.     Harding  v.  Qoodlett,  3  Yerg-. 

**  In  the  latter  case  the  necessities  of  41.    And  even  the  former  part  of  this 

the    position    and    the    logic  of  the  decision   was    recently   overruled    in 

judge  force  him  to  hold  that  '  when-  Memphis  Freight  Co.  v.  Memphis,  4 

ever  a  i>erson  carries  on  any  business,  Cold.  419.     Finally  this  New  England 

and  furnishes  articles  which  members  doctrine  has  been  expressly  repudiated 

of  the  community  find  it  convenient  or  in  New  York.     Hay  f>,  Cohoee  Co.,  3 

advantageous  to  buy,  then  his  business  Barb.  42. 

is  a  public  use.'    This  is  the  reductio        **The  object,  to  be  a  public   use, 

ad  absurdum.     It  is  saying  that  the  must  either  be,  first,  something  which 

legislature  may  empower  a  person  to  ipso  facto,  by  its  mere  existence  and 

take  private  property  to  carry  on  ev-  of    necessity,    produces    some    great 

ery  trade  or  occupation  conceivable,  common  good  to  all  the  inhabitants  of 

It  utterly  abolishes  the  word  '  public'  a  particular  district,  such  as  sanitary 

from    the    constitutional    provisions,  measures  for  draining,  water  sapply 

These  doctrines  have  not  been   fol-  and  the  like :   or,  second,  it  muat  be 

lowed  to  any  extent  in  other  states,  something  in  which    the    public  at 

In  Alabama  a  similar  statute  was  re-  large  —  that  is,  every  individual,  if  he 

cently  declared  void,  although  it  had  please — has  a  legal  interest  or  right 

stood  for  a  long  time.     Sadler  i?.  Lang-  such  as  a  highway,  railroad,  and  the 

ham,  34  Ala.  311.  like;  or,  third,  it  must   be  something 

"  In  Tennessee  a  very  early  case  had  directly  governmental,  such  as  a  fort, 

held  that  a  grist  mill  was  a  public  use,  state-house  and  the  like." 

1  Great  Falls  Man.  Co.   9.  Ferald,  47N.H.  444;   French  v.  Braintree  BiEaii. 
Co.,  23  Pick.  220. 
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damages  caused  by  the  flowing,  to  be  assessed  in  some  impartial 
mode.  The  reasons  of  such  statutes  have  been  growing  weaker, 
with  the  introduction  of  steam  power  and  the  progress  of  im- 
provement, but  their  validity  has  repeatedly  been  recognized  in 
some  of  the  states,  and  probably  the  same  courts  would  continue 
still  to  recognize  it,  notwithstanding  the  public  necessity  may  no 
longer  appear  to  demand  such  laws."  *     And  he  further  observes 

^  Cooley  on  Const.  Lim.  534,    See,  the  act  that  they  can  have  no  tendency 

also,  Angell  on  Water-Courses,  ch.  12  ;  to  advance  and  promote  such  public 

Woloott  Woolen  Man.  Co.  u.  Uphain,  use.     The  declared  purposes  are  to  im- 

5  Pick.  294  ;    Shaw,  J.,  in  French  v.  prove  the  navigation  of  the  Merrimac 

Braintree  Man.  Co.,  23  id.  220.  river,  and  to  create  a  large  mill  power 

In  Hay  «.  Cohoes  Co.,  3  Barb.  47,  for    mechanical    and    manufacturing 

Hand,  J.,  observed  :  *•  The  legislature  purposes. 

of  New  York,  it  is  believed,  has  never  "  In  general,  whether  a  particular 
exercised  the  right  of  eminent  domain  structure,  as  a  bridge,  or  a  lock,  or  a 
in  favor  of  mills  of  any  kind  ;  sites  canal,  or  road,  is  for  the  public  use,  is 
for  steam  engines,  hotels,  churches,  for  the  legislature,  and  which  may  be 
and  other  public  conveniences,  might  presumed  to  have  been  correctly  de- 
as  well  be  taken  by  the  exercise  of  cided  by  them.  Commonwealth  v. 
this  extraordinary  power."  Breed,  4  Pick.  463.  That  the  improve- 
But  in  the  case  of  Hazen  v.  Essex  ment  of  the  navigation  of  a  river  is 
Company,  12  Gush.  477,  which  was  an  done  for  the  public  use  has  been  too 
action  to  recover  damages  sustained  frequently  decided  and  acted  upon  to 
by  the  raising  of  a  dam  across  the  require  authorities.  And  so  to  create 
Merrimac  river,  whereby  a  stream  a  wholly  artificial  navigation  by  ca- 
emptying  into  that  river  above  said  nals.  The  establishment  of  a  great 
dam  was  set  back,  and  land  over-  mill  power  for  manufacturing  purpot^us, 
flowed,  and  a  mil]  on  said  latter  stream  as  an  object  of  great  public  interest, 
was  damaged  and  destroyed,  and  in  especially  as  manufacturing  has  come 
which  the  defendants  claimed  that  to  be  one  of  the  great  industrial  pur- 
they  were  justified  in  so  doing  by  vir-  suits  of  the  Commonwealth,  and  in  our 
tue  of  an  act  of  the  legislature  of  judgment  rightly  so,  in  determining 
Massachusetts,  authorizing  such  ap-  what  is  a  public  use,  justifying  the 
propriation  and  use  of  the  rights  and  exercise  of  the  right  of  eminent  do- 
privilegea  of  the  plaintiff,  and  that  main."  See  Stat.  Mass.,  1825,  ch.  148 ; 
the  remedy  of  the  plaintiff  was  a  Boston  and  Koxbury  Mill.  Dam.  Co.  v. 
claim  of  damages  under  said  act,  and  Newman,  12  Pick.  467;  Hazen  v.  £s- 
not  by  action  at  common  law  for  the  sex  Co.,  12  Cush.  477 ;  Harding  v, 
wrongful  encroachment  upon  and  in-  Goodlett,  3  Yerg.  41 ;  Newcomb  v. 
jury  to  the  plaintiff's  rights  in  the  Smith,  1  Chand.  (Wis.)  71.  See,  also, 
premises.  Chief  Justice  Shaw  ob-  Olmstead  v.  Camp,  33  Conn.  532  ;  Jor- 
served  as  follows :  "  It  is  contended  dan  v.  Woodward,  40  Me.  317 ;  Miller 
that  if  this  act  was  intended  to  author-  v.  Frost,  14  Minn.  365;  Burgess  v. 
ize  the  defendants'  company  to  take  Clark,  13  Ired.  109;  McAfee's  Heirs  t?. 
the  mill  power  of  the  plaintiff,  it  was  Kennedy,  1  Litt.  92;  Smith  ^.Connelly, 
void  because  it  was  not  taken  for  pub-  1 T.  B.  Mour.  58 ;  Shackleford  v.  Coffey, 
lie  use,  and  is  not  within  the  power  4  J.  J.  Marsh.  40;  Crenshaw  v.  State 
of  the  government  in  the  exercise  of  Riv.  Co.,  6  Rand.  245 ;  Great  Falls 
the  right  of  eminent  domain.  This  is  Man.  Co.  v.  Fernald,  47  N.  H.  444; 
the  main  question.  In  determining  it,  Ash  v.  Cummings,  50  id.  591.  >  But 
we  must  look  to  the  declared  purpose  see  contrary  doctrine  in  Loughbridge 
of  the  act ;  and  if  a  public  use  is  de-  v.  Harris,  42  Ga.  500 ;  Newell  v.  Smith, 
clared,  it  will  be  so  held,  unless  it  man-  15  Wis.  101;  Fisher  «.  Horicon  Co., 
ifestly  appears   by   the  provisions  of  10  id.  351. 
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fhat  "  it  is  quite  possible  that  in  any  state,  in  which  this  question 
would  be  entirely  a  new  one,  and  where  it  would  not  be  embar- 
rassed by  long  acquiescence,  or  by  either  judicial  or  legislative 
precedents,  it  might  be  held  that  these  laws  are  not  sound  in  prin- 
ciple, and  that  there  is  no  such  necessity,  and,  consequently,  no 
such  imperative  reasons  of  public  policy,  as  would  be  essential  to 
support  an  exercise  of  the  right  of  eminent  domain."  * 

But  the  question,  whether  the  objects  and  purposes  of  a  private 
corporation  are  of  suflScient  public  use  to  warrant  the  exercise  of 
the  right  of  eminent  domain,  is  frequently  a  difficult  one  to  deter- 
mine. It  is  generally  held,  that  it  may  be  granted  to  private  cor- 
porations for  the  manufacture  of  illuminating  gas  for  cities,  or 
those  organized  for  the  supply  of  such  cities  with  water,  on  the 
ground  of  the  general  public  benefit  and  the  sanitary  advantages 
thereby  aflEorded. 

So,  also,  there  seems  to  be  no  controversy  as  to  the  exercise  of 
this  right,  by  railroad  corporations,  under  authority  conferred  by 
the  legislature  in  order  to  enable  them  to  accomplish  the  objects  of 
their  institution,  on  the  gi'ound  that  they  are  of  public  use.  But, 
where  is  the  distinction  to  be  drawn  between  such  corporations 
and  those  organized  for  manufacturing  purposes?  Take,  for  in- 
stance, those  created  to  manufacture  flour,  or  lumber.  They  are 
usually  of  public  benefit  like  gas  and  water-works  companies,  to 
the  inhabitants  of  the  locality  where  the  business  is  carried 
on.  Where  shall  the  line  be  drawn,  and  who  shall  draw  it? 
What  is  the  distinction,  resting  upon  principle,  between  the  public 
use  and  utility  of  corporations  for  the  manufacture  of  gas  in  our 
cities,  and  corporations,  in  the  city  or  country,  organized  for  the 
grinding  of  the  produce  of  the  country  for  the  general  benefit  in 
various  ways  of  the  people,  at  least,  in  the  vicinity  where  such 
business  is  carried  on  ?  If,  in  the  former  case,  the  use  of  land  may 
be  required  for  the  erection  of  the  necessary  buildings  and  ma- 
chinery and  for  the  laying  of  pipes,  so  in  the  latter  case,  the  same 
necessity  may  exist  for  the  use  of  lands  to  carry  on  the  business. 
If  there  is  any  difl^erence,  it  would  seem  to  be  one  of  degree  and 
not  in  principle.  And  under  all  the  perplexing  difliculties  which 
surround  the  exercise  of  this  right  in  the  various  cases  where  it 

^  Gooley  on  Const.  Lim.  686. 
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may  be  claimed  or  confeiTed,  it  would  appear  the  most  judicious 
and  practicable  to  allow  the  legislature  to  determine  in  its  dis- 
cretion those  cases  where  it  is  proper  to  confer  the  power  to  exer- 
cise it,  and  unless  there  is  a  manifest  abuse  of  the  discretion,  to 
allow  no  interference  on  the  part  of  the  courts  with  such  discre- 
tion. 

That  grist-mills  are  of  public  use  and  interest,  and,  therefore, 
subject  to  legislative  control  in  relation  to  the  toUs  which  may  be 
taken  by  the  proprietors  of  the  sime,  is  perhaps  a  generally  re- 
cognized doctrine  of  the  courts.  And  statutory  provisions,  relate 
ing  to  tolls,  are  quite  common  in  the  various  states.*  And  in 
Alabama  it  has  been  held,  that  lands  might  under  proper  legisla- 
tive regulations  be  taken  for  grist-mills,  w^hich  grind  for  tolls,  un- 
der the  right  of  eminent  domain.' 

Sec.  442.  Who  to  detennine  the  question  of  public  uae. —  Chancel- 
lor Walworth,  on  this  subject,  makes  the  following  observations : 
"  If  the  public  interest  can  be  in  any  way  promoted  by  the  taking 
of  private  property,  it  must  rest  in  the  wisdom  of  the  legislature 
to  determine  whether  the  benefit  to  the  public  will  be  of  sufficient 
importance  to  render  it  expedient  for  them  to  exercise  the  right  of 
eminent  domain  and  to  authorize  an  interference  with  the  private 
rights  of  individuals  for  that  purpose."  *  And  Mr.  Dillon,  on 
this  subject,  observes  :^  "  As  the  legislature  is  the  sole  judge  of  the 
necessity  which  requires  or  renders  expedient  the  exercise  of  the 
power  of  eminent  domain,  without  the  owner's  consent,  so  it  is 
the  exclusive  judge  of  the  amount  of  land  or  the  estate  in  land 
which  the  public  end  to  be  subserved  requires  shall  be  taken. 
But  as  the  right  originates  in  necessity,  so  it  is  limited  by  it."  * 

From  the  foregoing  it  would  appear  the  appropriate  if  not 
exclusive  function  of  the  legislature  to  determine  the  question  of 

'  For  a  diBCussion  of  the  subject  in  '  Sadler  v.  Langham,   84  Ala.  311. 

relation  to  the  right  to  regulate  the  But  see  a  contrarj  doctrine  in  Lough- 

eharges  of  even  a  private  business,  bridge  v.  Harris,  42  Ga.  500;  Tyler  t?. 

which   is  of  general  public  interest,  Beacher,  44  Vt.  648. 

see  ante,  ch.  3,  §  89,  and  notes.     As  to  '  Beekman  v.  Saratoga  and  Sch.  R. 

the  right  of  parties  in  Iowa,  desiring  Co.,  3  Paige,  73.     See.  also,  Willson  d. 

to  utilize  water  power,  for  the  pur-  Blackbird  Creek  Marsh  Co.,  2  Pet.  251; 

pose  of  propelling  any  mill  or  machin-  Coolej  on  Const.  Lim.  532  ;  2  Kent's 

ery,  and  of  proceeding  to  exercise  the  Com.  340. 

right  of  eminent  domain,  and  to  deter-  *  Dill  on  Corp.,  §  456. 
miDe  the  amount  of  damages  in  such 
cases,  see,  Code  of  Iowa  (1873),  ch.  10. 
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the  necessity  or  expediency  of  exercising  the  right  in  favor  of  any 
enterprise,  or  of  conferring,  in  a  general  way,  authority  upon 
corporations,  to  exercise  the  right,  and  that  its  determination 
is  cor^clusive  upon  the  question,  as  it  is  one  of  a  political,  and  not 
judicial  character.* 

But  whether  the  appropriation  sought  by  the  person  or  corpo- 
ration in  a  particular  case,  under  the  statutes  providing  for  the 
exercise  of  the  right,  and  whether  the  use  in  such  a  case  is  one  of 
sufficient  public  interest,  and  required  for  corporate  purposes,  is 
ordinarily  a  question  to  be  determined  by  the  courts.' 

»  People  V.    Smith,  21    N.   T.    597 ;  Dill,  on  Mun.  Corp.,  §  465  ;  Rensselaer, 
Giesy  «.  Railroad  Co.,  4  Ohio  St.  308 ;  etc.,  R.  Co.  v.  Davis,  43  N.  Y.  137. 
Varick  v.  Smith,  5  Paige,  187.  ,  See,  also,  Commonwealth  v.  Breed,  4 
*  The  legislature  must  determine  in  Pick.  468 ;  Bankhead  «.  Brown,  25  la. 
the  first  instance  whether  the  general  640 :  Hanson  v.  Vernon,  27  id.  28 ;  Con- 
objects  and  purposes  of  a  corporation  cord  Railroad  v.  Greely,  17  X.  H.  47 ;   2 
warrant  the  ^rant  of  the  power  to  ex-  Kent's  Com.  840  ;  Memphis  Freight 
ercise  the  rigiit  of  eminent  domain  on  Co.  v.  Memphis,  4  Cold.  (Tenn.)  419; 
the  part  of  the   corporation.     But,  in  Taylor  v.  Porter,  4  Hill,  142 ;  Cooley 
relation    to     the     particular    circum-  on  Const.  Lim.  580  et  seq.;  Hazen  v. 
stances  under  which   the  exercise  of  Essex  Co.,  12  Cush.  477,  where  Shaw, 
the    general    power  is   claimed,   the  J.,  said :  **  It  is  contended  that  if  this 
courts  may    properly    determine  the  act  was  intended  to  authorize  the  de- 
justice   and   sufficiency  of  the   claim,  fendant   company  to  take    the    mill- 
2   Kent's  Com.  340.     But  if  the  leg-  power  and  mill  of  the  plaintiff  it  was 
islature  determine  in  a  particular  case  void  because  it  was  not  taken  for  pub- 
that  property  may  be  taken,  this  is,  at  lie   use,  and   it  was   not   within   the  * 
least,    ordinarily,   final.       Varick    v.  power  of  the  government  in  the  ex- 
Sniirh,  5  Paige,   187 ;  Armington    o.  ercise  of  the  right  of  eminent  domain. 
Barnet,  15  Vt.  745.  This  is  the  main  question.      In  de- 
Mr.    Dillon,   on     this    subject,   ob-  termining  it  we  must  look  to  the  de- 
serves:    ^' But  the  question  whether  clared  purpose  of  the  act,  and  if  a  pab- 
the  specified  use  is  a  public  use  or  lie  use  is  declared  it  will  be  so  held, 
purpose,    or  such  use  or   purpose  as  unless  it  manifestly  appears   by  the 
will  justify  or    sustain   the   compul-  provisions  of  the  act  that  they  can 
sory  taking  of   private   property,    is  have  no  tendency  to  advance  and  pro- 
perhaps  ultimately  a  judicial  one,  and  mote  the  public  use." 
if  BO  the  courts  cannot  be  absolutely  See,  also,  Talbot  v.  Hudson,  16  Graj, 
concluded  by  the  action  or  opinion  of  417.                                            ^ 
the  legislative  department.      But  if  On  this  complicated  question  it  ia 
the  legislature  has  declared  the  use  or  further  observed  by  Mr.  Dillon  as  fol- 
purpose  to  be  a  public  one,  its  judg-  lows:  "  The  citizen  is  more  secure  in 
uient  will  be  respected  by  the  courts,  his  rights  where  the  ultimate  decision 
unless  the  use  be  palpably  private,  or  respecting   the   use  or  right   to   take 
the  necessity  for  the  taking  is  plainly  is    left    to    the    deliberate,    unimpas- 
without  reasonable   foundation.     But  sioned     and     conservative    judgment 
if  the   use   is  public,  or  if   it  be  so  of  the  courts ;  but   if  the   power  of 
doubtful  that  the  courts  cannot  pro-  eminent   domain    rests    alone     upon 
nounce  it  not  to  be  such  as  to  justify  the  basis  of  the  public  necessities  or 
the  compulsory  taking  of  private  prop-  of  public  policy,  it  seems  somewhat 
erty,  the  decision  of  the  legislature  diflScult  to  maintain  that  the  leg^sla- 
embodied  in  the  enactment  giving  the  tive  determination  of  this  question  is 
power  that  a  necessity  exists  to  take  not  conclusive."    Dill,  on  Corp.,  ^  465, 
the  property,  is  final  and  couclasive."  note  3. 
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Sec.  443.  Umit  of  the  xight.  —  That  the  sovereign  power  to 
exercise  the  right  of  eminent  domain  is  universally  recognized,  we 
have  already  noticed.  But  this  right  is  limited  to  the  actual 
necessities  of  the  case,  and  no  more  property  or  rights  can  be 
thereby  acquired  than  is  essential  to  accomplish  the  purposes 
intended.'  And  where  the  circumstances  only  require  the  partial 
use  of  land,  as  a  limited  quantity  of  soil,  or  stone,  or  other  mate- 
rials, such  quantity  may  be  taken.  But  a  railroad  or  other  cor- 
poration cannot  acquire,  by  virtue  of  statutes  conferring  this  right, 
an  interest  in  lands,  soil,  stone  or  other  material,  for  the  purpose  of 
speculation,  or  any  other  object  than  that  of  the  execution  of  the 
enterprise  or  .business  for  which  it  was  created.'  Kor  can  the  right, 
as  a  general  rule,  be  exercised,  except  to  promote  objects  that  are 
useful,  as  contra-distinguished  from  such  as  are  merely  ornamen- 
tal.' The  line,  however,  between  such  cases  may  be  indefinite 
and  diflSicult  to  determine,  for  it  is  sometimes  the  case  that  those 
objects  which  are  really  ornamental  may  also  include  those  which 
are  useful.  And  so,  vice  versa^  those  which  are  strictly  useful, 
may  also  include  those  which  are  ornamental.  On  this  subject 
Mr.  Dillon  observes  :  "  It  has  been  said,  since  public  necessity  is 
the  basis  of  the  right  of  eminent  domain,  that  the  right  cannot 
be  exercised  except  where  the  purpose  is  useful,  and,  therefore, 
that  property  cannot  be  compulsorily  acquired  against  the  owner's 
consent  when  wanted  merely  for  ornamental  purposes."  * 

*  Stacey  v.  Vermont  Cent.  R.  Co. ,  27  be  provided  for  without  the  power  of 

Vt.  39 ;   Hill  v.  Western  Vermont  R.  eminent  domain,  and  in  places  where 

Co..  32,  id.  68  ;  Rensselaer  &  Saratoga  it  would   only  be  convenient  but  not 

R.  Co.  V.  Davis,  43  N.  Y.  137  ;  Lance's  necessary,  I  entertain  strong  doubts  of 

Appeal,  55  Pa.  St.  16  ;  Oregon  Cascade  its  applicability." 

Co.  «.  Baily,  3  Or.  164;    Giesy  v,  Cin-  See,  also,  Boston  Mill   Co.  v.  New- 

cinnati,  etc.,  R.  Co.,  4  Ohio  St.  308;  man,  12  Pick.  476;  Cooley  on  Const. 

Miami  Coal  Co.  t>.  Wigton,  19  id.  560;  Lim.  531  et  seq.;  Bankhead  v.  Brown, 

Union  Bridge  Co.  -o  Troy,  etc.,  R .  Co.,  7  25  la.  540 ;  Eldridge  v.  Smith,  34  Vt.  484. 

Lans.  240 ;  DUl.  on  Mun.  Corp.,  §  456.  *  DiH.  on  Mun.  Corp.,  §  464  ;  citing 

•Aldrich    V.    Drury,    8  R.   I.   554;  Angell  on   Highways,  §  85;   Smith's 

Blake  v.  Rich,  34  N.  H.  282  ;  Chapin  v.  Com.  on  Stat,  and  Const.  Law,  §  335. 

Sulivan  R.  Co.,  39  id.  564;  Henry  v.  See,  also,    Memphis    Freight    Co.   v. 

Dubuque  &  Pac.  R.  Co.,  2  la.  288.  Memphis,  4  Coldw.  (Tenn.)  419. 

»  Woodstock  «,  Gallup,  28  Vt.  587 ;  But  the   whole  fee   may  be  taken. 

S.  C,  29  id.  347 ;  West  River  Bridge  Post,  §  445,  and  notes. 

Co.  V.  Dix,  6  How.  545.  In  New  York,  under  the  general 

In  the  case  last  cited,  Woodbuhy,  J.,  railroad  act,  the  corporation  has  a  large 

after  a  learned  consideration  of  the  sub-  discretion  in  reference  to  the  measure 

ject,  says :  "  When  we  go  to  other  pub-  of  its  wants.    In  re  N.  Y.  Central,  etc., 

lie  uses,  not  so  urgent,  not  connected  v.   Metropolitan  Gas-light  Co.,  63  N. 

with  precise  localities,  not  dif&cult  to  Y.  826. 
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If  only  a  portion  of  another's  prenodses  are  required  for  public 
use,   this    will   not    justify  taking   the   whole;    but    if,   under 
the  claim  of  eminent  domain,  premises  are  taken  and  compensa- 
tion provided  for  the  taking,  and  the  owner  accepts  the  compen- 
sation without  objection,  he  will  not  be  permitted  to  say  after- 
ward that  more  was  taken  than  was  required  for  the  public's  use. 
And  he  would  be  estopped  from   reclaiming  the  premises  thus 
taken,  as  his  assent  thereto  would  be  presumed.  *     Although  suffi- 
cient land  may  be  taken,  by  virtue  of  this  right,  that  is  not  only 
absolutely  necessary  for  the  accomplishment  of  the  object,  and 
also  such  as  will  be  incidentally  convenient,  but,  if  only  part  of 
a  lot  is  required  for  the  purpose,  a  whole  lot  cannot  be  appropri- 
ated, even  though  compensation  be  made  therefor.    Thus,  in  Xew 
York,  where  a  statute  provided  that,  whenever  a  part  of  a  lot 
w^as  required  for  a  street  in  a  city,  the  whole  lot  might  be  valued, 
and  that  after  its  valuation  and  compensation  made  as  provided 
by  law,  the  title  should  vest  in  tlie  city,  which  might  appropriate 
the  same  to  a  public  use,  or  sell   the  same,  it   was  held  by   the 
supreme  court  of  that  state  that  such  appropriation  was  not  justi- 
fied  by   any  principles  which  relate  to   the   right  of  em^inent 
domain. ' 

*  Embury  v.  Conner,  3  N.  Y.  511.  natural  right ;  and  if  it  is  not  in  viola- 
■  Matter  of  Albany  street,  11  Wend,  tion  of  the  letter  of  the  constitution, 
151.  it  is  of  its  spirit  and  cannot  be  sup- 
In  this  case  Savage,  C.  J.,  refers  to  ported.  This  power  has  been  sup- 
the  provision  of  the  statute  under  posed  to  be  convenient  when  tbe 
which  the  claim  to  take  the  property  greater  part  of  a  lot  is  taken,  and  only 
was  based,  and  observes  :  "If  this  a  small  part  left,  not  required  for  pub- 
provision  was  intended  merely  to  give  lie  use,  and  that  small  part  of  little 
the  corporation  capacity  to  take  prop-  value  in  the  hands  of  the  owner.  In 
erty  under  such  circumstances  with  such  case  the  corporation  has  been 
tlie  consent  of  the  owner,  and  then  to  supposed  best  qualified  to  take  and 
dispose  of  the  same,  there  can  be  no  dispose  of  such  parcels,  or  goers,  aa 
objection  to  it ;  but  if  it  is  to  be  taken  they  have  sometimes  been  called ;  and 
literally,  that  the  commissioners  may,  probably  this  assumption  of  power 
against  the  consent  of  the  owner,  take  has  been  acquiesced  in  by  the  proprie- 
the  whole  lot  when  only  a  part  is  re-  tors.  I  know  of  no  case  where  the 
quired  for  public  use,  and  the  residue  power  has  been  questioned,  and  where 
to  be  applied  to  private  use,  it  assumes  it  has  received  a  deliberate  sanction  of 
a  power  which  with  all  respect  the  this  court.  Suppose  a  case  where 
legislature  did  not  possess.  The  con-  only  a  few  feet,  or  even  inches,  are 
fltitution,  by  authorizing  the  appropri-  wanted  from  one  end  of  a  lot  to  widen 
ation  of  property  to  public  use,  im-  a  street,  and  a  valuable  building 
pliedly  declares  that  for  any  other  use  stands  upon  the  other  end  of  such  lot, 
private  property  shall  not  be  taken  would  the  power  be  conceded  to  exist 
from  one  and  applied  to  the  private  to  take  the  whole  lot,  whether  the 
use  of  another.     It  is  in  violation  of  owner  consented  or  not?    The  quan- 
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Sec.  444.  Who  is  to  determine,  as  to  the  extent,  amount  or  quantity 
of  land  or  other  property  that  may  be  taken.  —  It  has  already  been  said 

that  the  legislature  may,  by  general  laws,  provide  that  corpora- 
tions or  other  persons  may  take  lands  or  other  private  property, 
for  the  execution  of  their  private  purposes,  provided  they  are  of 
public  interest  and  benefit ;  and  that  it  is  the  appropriate  func- 
tion of  the  legislature,  as  the  representative  in  this  respect  of  the 
state  and  of  the  public  interests,  to  determine,  generally,  the  ques- 
tion as  to  the  public  use  of  any  private  enterprise ;  and  that,  unless 
there  is  a  manifest  and  flagrant  abuse  of  the  discretion  of  the  leg- 
islature in  this  respect,  the  courts  will  not  interfere  with  it.  But 
the  qujBstion  may  arise,  as  we  have  seen,  as  to  the  right  as  well  as 
the  extent  of  the  right  of  condemnation,  in  particular  cases. 

The  legislature  may  provide  by  general  statutes  for  the  con- 
demnation, and  allow  private  corporations  to  take  stich  property, 
to  carry  out  the  purposes  for  which  they  were  organized,  provided 
they  are  also  of  public  use,  of  which  it  is  the  principal  if  not  the 
sole  judge,  provided  they  render  compensation  therefor.  But  who 
shall  determine  what  quantity  or  amount  of  property  or  interests 
may  be  taken  under  such  general  laws,  for  the  purpose  of  carry- 
ing out  corporate  objects  ? 

Under  the  general  laws  referred  to,  corporations  may  proceed 
to  take  private  property  by  having  the  same  appraised  as  provided 
by  the  statute  and  on  the  payment  of  the  value  thereof.  But  where 
is  the  limit  to  the  property  which  may  be  taken  ?  And  who  shall 
determine  the  amount  or  extent  of  the  same  ?  And  what  is  the 
nature  and  extent  of  the  interest  acqmred  by  such  corporations  ?  * 

tity  of  the  residue  of  any  lot  cannot  competent  for  the  legislature  to  dis- 

vary  the  principle.    The  owner  may  pose  of  private  property,  whether  feet 

be  very   unwilling  to  part  with  only  or  acres  are  the  subject  of  this  as- 

a  few  feet ;  and  I  hold  it  equally  in-  sumed  power/* 

'  In  Beekman  v.  Saratoga,  etc.,  R.  that  it  was  competent  for  the  legisla- 
Co.,3  Paige, 45,  it  was  held  that  it  ture  to  authorize  the  company  to 
rested  in  the  sound  discretion  of  the  agree  with  the  owners  of  land  through 
legislature  to  determine  whether  the  which  the  road  was  to  run  for  a  con- 
benefit  to  the  public  would  be  of  suffi-  veyance  or  donation  of  the  lands  nec- 
cient  public  importance  to  render  it  cessary  for  that  purpose ;  and  it  would 
expedient  for  them  to  exercise  the  be  both  inequitable  and  unjust  for  an 
right  of  eminent  domain.  individual  who  had  consented  to  give 

In     this     case,    Chancellor    Wal-  the  site  of  the  road,  provided  it  should 

WORTH  observed  :  "  There  is  no  doubt  run  through  his  land,  to  retract  that 

62 
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Sec,  445.  Under  these  general  statutes,  the  title  in  fee  simple 
is  not,  perhaps,  generally  transferred  to,  or  vested  in,  the  corpora- 
tion, by  its  express  provisions ;  but  the  general  principles  applica- 
ble to  the  measure  of  damages  for  the  taking,  contemplate  a  valu- 

consent  after  the  company  had,  in  ref-  the  expediency,  of  the  state  is  con- 
erence  to  such  agreement,  contracted  cerned ;  as  where  the  land  of  the  indi- 
with  the  owners  of  other  lands  on  vidual  is  wanted  for  a  road,  canal,  or 
that  particular  route.  And  if  such  other  public  improvement.  The  only- 
consent  was  not  in  fact  retracted  he-  restriction  upon  this  power,  in  cases 
fore  the  directors  of  the  company  had  where  tlie  public  or  the  inhabitants  of 
made  their  certificate  of  location,  so  any  particular  section  of  the  state 
as  to  preclude  themselves  from  laying  have  an  interest  in  the  contemplated 
out  the  road  elsewhere,  it  would  be  improvement  as  citizens  merely,  is 
the  duty  of  this  court  to  compel  a  that  the  property  shall  not  be  taken 
specific  performance  of  the  verbal  for  the  public  use  without  just  oom- 
agreement  made  with  them  before  pensation  to  the  owner,  and  in  the 
that  time.  I  infer,  however,  from  the  mode  prescribed  by  law.  The  right 
affidavits  in  this  case,  that  the  com-  of  eminent  domain  does  not,  however, 
plainaut  altered  his  mind,  and  re-  imply  a  right  in  the  sovereign  power 
tracted  his  consent  to  the  location  of  to  take  the  property  of  one  citizen 
the  road  on  his  premises  at  any  place  and  transfer  it  to  another,  even  for  a 
west  of  the  barn,  before  the  second  of  full  compensation,  where  the  public 
September,  when  the  certificate  of  lo-  interest  will  be  in  no  way  promoted 
cation  was  signed  by  the  directors.  by  such  transfer.  And  if  the  leg^sla- 
'^The  Constitution  of  the  United  ture  should  attempt  thus  to  transfer 
States  does  not  come  in  question  in  the  property  of  one  individual  to 
this  cause.  It  is  admitted  that  the  another,  where  there  could  be  no  pre- 
complainant  held  the  land  in  fee ;  and  tense  of  benefit  to  the  public  by  such 
probably  under  a  title  derived  from  exchange,  it  would  probably  be  a  vio- 
the  crown,  to  the  rights  of  which  the  lation  of  the  contract  by  which  the 
people  have  now  succeeded.  A  law  land  was  granted  by  the  frovernment 
declaring  the  grant  from  the  crown  to  the  individual,  or  to  those  under 
void,  and  divesting  his  title  on  that  whom  he  claimed  title,  and  repugnant 
ground,  would  impair  the  obligation  to  the  constitution  of  the  United 
of  the  contract.  But  it  was  no  part  of  States.  But  if  the  public  interest  can 
the  contract  between  the  crown  and  be  in  any  way  promoted  by  the  takings 
its  grantees  or  their  assigns,  that  the  of  private  property,  it  must  rest  in 
property  should  not  be  taken  for  pub-  the  wisdom  of  the  legislature  to  de- 
lie  use,  upon  paying  a  fair  compensa-  termiue  whether  the  benefit  to  the 
tion  therefor,  whenever  the  public  public  will  be  of  sufficient  im|>ort&nce 
interest  or  necessities  required  that  it  to  render  it  expedient  for  them  to 
should  be  so  taken.  All  separate  in-  exercise  the  right  of  eminent  domain, 
terests  of  individuals  in  property  are  and  to  authorize  an  interference  with 
held  of  the  government  under  this  the  private  right«  of  individuals  for 
tacit  agreement  or  implied  reservation,  that  purpose.  (2  Kent's  Com.  340.)  It 
Notwithstanding  the  grant  to  Individ-  is  upon  this  principle  that  the  leg-isla- 
uala,  the  eminent  domain,  the  highest  tures  of  several  of  the  states  have  au- 
and  most  exact  idea  of  property,  re-  thorized  the  condemnation  of  the 
mains  in  the  government,  or  in  the  lands  of  individuals  for  mill-sites^ 
aggregate  body  of  the  people  in  their  where  from  the  nature  of  the  country 
sovereign  capacity ;  and  they  have  a  such  mill-sites  could  not  be  obtained 
right  to  resume  the  possession  of  the  for  the  accommodation  of  the  inhabit- 
property,  in  the  manner  directed  by  ants  without  overflowing  the  landa 
the  constitution  and  laws  of  the  state,  thus  condemned.  Upon  the  same 
whenever  the  public  interest  requires  principle  of  public  benefit,  not  only 
it.  This  right  of  resumption  may  be  the  agents  of  the  government,  but 
exercised  not  only  where  the  safety,  also  individuals  and  corporate  bodies, 
but  also  where  the  interest  or  even  have  been  authorized  to  take  private 
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ation  of  the  entire  interest.  And  it  is  probable,  at  least,  that  the 
interest  or  estate  vested  in  the  corporation,  by  virtue  of  the  stat- 
utes, is  the  whole  estate  for  any  purpose  required  by  the  corpora- 
tion in  carrying  out  the  objects  of  its  creation,  subject,  however, 
in  most  cases,  to  a  reversion  to  the  original  owner,  or  his  heirs  or 
assigns,  in  case  such  corporation  shall  cease  to  use  or  occupy  such 
property  for  corporate  purposes.' 

property  for  the  purpose  of  making  of  conveyance  has  been  discovered  bj 
public  highways,  turnpike  roads,  and  which  the  fanner  can  procure  his  pro- 
canals  ;  of  erecting  and  constructing  duce  to  be  transported  to  market  at 
wharves  and  basins ;  of  establishing  half  the  expense  which  it  would  cost 
ferries ;  of  draining  swamps  and  him  to  carry  it  there  with  his  own 
marshes ;  and  of  bringing  water  to  wagon  and  horses,  there  is  no  reason 
cities  and  villages.  In  all  such  cases  why  the  public  should  not  enjoy  the 
the  object  of  the  legislative  grant  of  benefit  of  the  discovery.  And  if  any 
power  is  the  public  benefit  derived  individual  is  so  unreasonable  as  to 
from  the  contemplated  improvement,  refuse  to  have  the  railroad  made 
whether  such  improvement  is  to  be  through  his  lands  for  a  fair  compensa- 
effected  directly  by  the  agents  of  the  tion,  the  legislature  may  lawfully  ap- 
government,  or  through  the  medium  propriate  a  portion  of  his  property  for 
of  corporate  bodies,  or  of  individual  this  public  benefit,  or  may  authorize 
euterprise.  And  according  to  the  an  individual  or  corporation  thus  to 
opinion  of  Chief  Justice  Marshall,  in  appropriate  it,  upon  paying  a  just 
the  case  of  Willson  v.  The  Black  Bird  compensation  to  the  owner  of  the  land 
Creek  Marsh  Company  (2  Peters,  251),  for  the  damage  sustained.  The  ob- 
measures  calculated  to  produce  such  jection  that  the  corporation  is  under 
benefits  to  the  public,  though  effected  no  legal  obligation  to  transport  pro- 
through  the  medium  of  a  private  in-  duce  or  passengers  upon  this  road, 
corporation,  are  undoubtedly  within  and  at  a  reasonable  expense,  is  un- 
the  powers  reserved  to  the  states,  pro-  founded  in  fact.  The  privilege  of 
vided  they  do  not  come  in  collision  making  a  road  and  taking  tolls  thereon 
with  those  of  the  general  government,  is  a  franchise,  as  much  as  the  estab- 
It  is  objected,  however,  that  a  railroad  lishment  of  a  ferry  or  a  public  wharf, 
differs  from  other  public  improve-  and  taking  tolls  for  the  use  of  the 
ments,  and  particularly  from  turn-  same.  The  public  have  an  interest  in 
pikes  and  canals,  because  travelers  the  use  of  the  railroad,  and  the  own- 
cannot  use  it  with  their  own  carriages,  ers  may  be  prosecuted  for  the  damages 
and  farmers  cannot  transport  their  sustained,  if  they  should  refuse  to 
produce  in  their  own  vehicles ;  that  transport  an  individual,  or  his  prop- 
ihe  company  in  this  case  are  under  no  erty,  without  any  reasonable  excuse, 
obligation  to  accommodate  the  public  upon  being  paid  the  usual  rate  of 
with  transportation ;  and  that  they  are  fare.  The  legislature  may  also  from 
unlimited  in  the  amount  of  tolls  time  to  time  regulate  the  use  of  the 
which  they  are  authorized  to  take.  If  franchise  and  limit  the  amount  of 
the  making  of  a  railroad  will  enable  toll  which  it  shall  be  lawful  to  take, 
the  traveler  to  go  from  one  place  to  in  the  same  manner  as  they  may  regu- 
another  without  the  expense  of  a  car-  late  the  amount  of  tolls  to  be  taken 
riage  and  horses,  he  derives  a  greater  at  a  ferry,  or  for  grinding  at  a  mill, 
benefit  from  the  improvement  than  if  unless  they  have  deprived  themselves 
he  was  compelled  to  travel  with  his  of  that  power  by  a  lee'islative  contract 
own  conveyance  over  a  turnpike  road  with  the  owners  of  the  road.'* 
at  the  same  expense.    And  if  a  mode 

^  See  1  Redf.  on  Rail., §  60 :  Connect!-  of  the  various  states,  giving  the  power 

cut,  etc.,  R.  Co.  «.  Holton,  83  Vt.  43.  toexercise  the  right  of  eminent  domain. 

The  provisions  of  the  general  statutes  are  perhaps  quite  similar  ;    and  the 
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In  Massachusetts  the  supreme  court  of  that  state  in  one  case 
say :  "  The  right  acquired  by  the  corporation,  although  technically 

an  easement,  yet  requires  for  its  enjoyment  a  use  of  the  land  per- 

rigbts  acquired  thereby,  as  well  as  the  the  land  through  which  the  same  may 

extent  of  the  same,  would  be  similar  pass  to  its  natural  grade,  and  shall,  as 

under  the  various  statutes.           »  soon  as  practicable,  replace  any  fence 

The  Code  of  Iowa  on   this  subject  that  it  may  be  necessary  to  open  in 

provides :  laying  down  or  repairing  such  pipes, 

"^  1^1.  Any  railroad  corporation  and  the  owner  of  the  land,  through 
organized  in  this  state  may  take  and  which  the  same  may  be  laid,  shall 
hold,  under  the  provisions  of  this  have  a  right  to  use  the  land  through 
chapter,  so  much  real  estate  as  may  be  which  sucli  pipes  pass  in  any  manner 
necessary  for  the  location,  construe-  so  as  not  to  interfere  therewith  ;  said 
tion,  and  convenient  use  of  its  rail-  pipes  shall  not  be  laid  to  any  spring,  nor 
way,  and  may  also  take,  remove,  and  be  used  so  as  injuriously  to  withdraw 
use  for  the  construction  and  repair  of  the  water  from  any  farm;  provided, 
said  railway  and  its  appurtenances  that  such  corporation  shall  be  liable  to 
any  earth,  gravel,  stone,  timber,  or  the  owner  of  any  such  lands  for  any 
other  materials,  on  or  from  the  land  so  damages  occasioned  by  laying  down, 
taken;  and  the  land  so  taken  other-  regulating,  keeping  open,  or  repairing 
wise  than  by  the  consent  of  the  own-  such  pipes,  such  damages  to  be  recov- 
ers, shall  not  exceed  one  hundred  ft^et  erable  from  time  to  time  as  they  may 
in  width,  except  for  wood  and  water  accrue  in  any  ordinary  action  in  any 
stations,  unless  where  greater  width  court  of  competent  jurisdiction.  Other 
is  necessary  for  excavation,  embank-  provisions  of  the  statute  point  out  the 
ment,  or  depositing  waste  earth.  mode  in   which  the  compensation  to 

**  §  1242.  It  may  also  take  and  hold  the  owner  must  be  ascertained,  and 
additional  real  estate  at  its  water  sta-  for  an  appeal  from  the  determination 
tions,  for  the  purpose  of  constructing  of  the  commissioners,  selected  by  the 
dams  and  forming  reservoirs  of  water  sheriff  for  that  purpose.  The  report 
to  supply  its  engines.  Such  real  es-  of  the  commissioners,  where  not  ap- 
tate  shall,  if  the  owner  requests  it,  be  pealed  from,  and  the  amount  of  dam- 
set  apart  in  a  square  or  rectangular  ages  as.sessed  is  deposited  with  the 
shape,  including  all  the  overflowed  sheriflT,  may  be  filed  witli  and  recorded 
land,  by  the  commissioners,  as  herein-  in  the  office  of  the  recorder  of  deeds 
after  provided  ;  but  the  owner  of  the  in  the  county  where  the  lands  are 
land  shall  not  be  deprived  of  access  to  situate,  and  such  record  is  presumpt- 
the  water  or  the  use  thereof  in  com-  ive  evidence  of  title  in  the  corporation 
mon  with  the  company  on  his  own  to  the  property  so  taken,  and  is  con- 
land.  And  the  dwelling-house,  out-  structive  notice  of  the  rights  of  the 
house,  orchards,  and  gardens  of  any  corporation  therein."  Iowa  Code  (1873), 
person    shall   not    be    overflowed    or  §  1253. 

otherwise  injuriously  affected  by  any  Mr.  Redfield  thinks  it  very  question- 
proceeding  under  tliis  section.  able,  whether  a  railroad  company  in 

"  §  1243.  Any  such  railway  corpora-  such  cases  is  entitled  to  the  herbage 

tion  may  lay  down  pipes  through  any  growing  upon  the  land,  or  to  cultivate 

land  adjoining  the  track  of  the  rail-  the  same,  or  dig  for  stone  or  minerals 

way,  not  a  greater  distance  than  three-  in  the  land  beyond  what  is  necessary 

fourths  of  a  mile  therefrom,  unless  by  for    their    purposes    in    construction, 

consent  of   the  owners    of  the  land  Redf.  on  Rail.,  ^  69.    And  the  express 

through   which  the   pipes  may  pass  provision  of  the  English  statute  on 

beyond  that  distance,  and  maintain  and  this  subject  is  to  the  same  effect.     8  and 

repair  such  pipes,  and  thereby  conduct  9  Vict. ,  c.  20,  §17.     See,  also.  Baker  «. 

water  for  the  supply  of  its  engines  from  Johnson,2  Hill.342;  Preston  v.Dubuq  ue, 

any  running  stream,  and  shall,  without  etc.,  R.   Co.,  11   la.  15.     But  see  Cbi- 

unnecessary  delay,  after  laying  down  cago,  etc.,  R.  Co.  v.  Patchin,  16  111.  198. 

or   repairing   such   pipes,    cover    the  In  Evans  v.  Haefner,  29  Mo.  141,  it 

same  so  as  to  restore  the  surface  of  was  held  that  earth  and  minerals  above 
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manent  in  its  nature  and  practically  exclusive."  *  And  in  another 
case,  in  reference  to  the  rights  of  railroad  corporations,  Shaw,  C. 
J.,  observes:  "  The  railroad  company  are  authorized  to  do  all  acts 

grade  might  be  used  by  the  company,  sorily  by  condemnation  and  the  award 
bat  that  those  below  belonged  to  the  of  commissioners,  as  to  its  extent  and 
owner.  price,  or  under  the  agreement  of  the 
In  Hill  V.  Western  Vermont  Rail-  parties  as  to  one  or  both  of  these  par- 
waj  Company,  33  Vt.  68,  the  facts  ticulars ;  that  under  their  charter  the 
were  as  follows :  The  Western  Ver-  directors  had  power  to  lay  out  their 
mont  Railway  Company,  before  their  road  and  stations  as  they  paw  fit,  and 
road  was  laid  out  or  surveyed,  pro-  that  so  long  as  they  acted  in  good 
cured  a  bond  from  B.  to  sell  them  faith,  and  not  recklessly,  their  decision 
such  lands  owned  by  him  as  should  as  to  the  quantity  of  land  required  for 
be  required  for  their  road.  Their  depot  accommodations  would  be  re- 
charter  provided  that  the  directors  garded  as  conclusive, 
might  cause  such  surveys  of  the  Redfield,  C.  J.,  said:  ''This  is  an 
road  to  be  made  as  they  deemed  nee-  action  of  ejectment  to  recover  posses- 
essary  and  fix  the  line  of  the  same,  sion  of  certain  lands  which  the  de- 
and  that  the  company  might  enter  up-  fendants  purchased  of  one  Burton  for 
on  and  take  possession  of  such  lands  depot  purposes  about  one  of  their  sta- 
as  were  necessary  for  the  construction  tions,  and  which  the  referee  in  this 
of  their  road  and  requisite  accommoda-  case  has  found  were  not  necessary  for 
tions.  The  survey  of  the  road,  made  the  present  or  prospective  use  of  the 
by  order  of  the  directors,  designated  company  for  that  pur[>ose,  the  excess, 
certain  land  belonging  to  K.  as  depot  according  to  the  opinion  of  the  referee, 
grounds,  and  the  company  paid  him  being  some  acres.  The  plaintiff,  be- 
lor  and  took  the  same,  but  never  re-  ing  a  creditor  of  the  company,  levied 
ceived  any  conveyance  thereof  from  upon  this  excess,  together  with  a  con- 
him.  The  plaintiff,  having  recovered  siderable  number  of  acres  more,  which 
a  judgment  against  the  company,  lev-  the  referee  finds  are  necessary  for  the 
led  his  execution  upon  a  portion  of  use  of  the  company,  for  the  purposes 
this  land,  and  brought  ejectment  for  which  they  were  procured.  The 
against  the  company  to  recover  pos-  appraisal  and  levy  was  upon  the  en- 
session  thereof.  The  referee,  to  whom  tire  portion  of  land,  both  that  which 
the  case  was  referred,  found  that  a  was  and  that  which  was  not  necessary 
part  of  the  land  embraced  in  the  levy  for  the  uses  of  the  company, 
was  never  necessary  to  the  company  "Thecompany,before  they  surveyed 
for  railroad  purposes,  and  would  not  their  road ,  contracted  with  Burton  for 
become  so  prospectively.  It  was  held  the  conveyance  of  *  such  lands '  owned 
that  by  B.*s  contract  with  the  company  by  him  *  as  shall  be  required  '  for  the 
he  was  not  bound  to  convey  to  tliem  company's  road,  *  on  reasonable  re- 
any  greater  quantity  of,  or  estate  in,  quest.'  The  land  was  subsequently 
his  land  than  they  required  for  depot  designated  by  metes  and  bounds,  and 
accommodations ;  tliat  under  their  the  money  paid  for  the  piece,  but  the 
charter  the  company  could  not  com-  land  has  never  been  conveyed  to  the 
pulsorily  acquire  any  more  land,  or  company. 

any  greater  estate    therein,    for  the  "The  first  question  arising  in  the 

purposes  of  a  road-bed  or  stations  than  case  is  as  to  the  extent  of  estate  which 

was  really  requisite   for  such   uses ;  Burton  is  bound  to  convey  to  the  com- 

that  the  estate  so  requisite  was  not  pany.    The  plaintiff  claims  that  this  is 

one  in  fee  simple,  but  merely  an  ease-  an  estate  in  fee  simple,  as  the  contract 

ment,  and  was,  therefore,  not  subject  binds     him    to    convey    such     lands 

to  be  levied  upon  by  the  creditors  of  '  owned  by  him  '  as  shall  be  required 

the  company ;    that   when    taken   for  by  the  company.    This   is.  no  doubt, 

such  purposes  the  rule  was  the  same,  the  fair  and  natural  construction  of 

whether  the  land  was  taken  compul-  such  a  contract  between  ordinary  par- 

1  Hazen  v.  Boston,  etc.,  R.  Co.,  2  Gray,  574. 
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within,  five  rods,  which  by  law  constitute  their  limits  in  takinsr 
away  or  leaving  gravel,  trees,  stones,  or  other  objects,  which  in  their 
judgment  may  be  necessary  and  proper  to  the  grading  and  level- 
ties.  If  the  land  is  v.o  be  coDveyed  in  BDcb  land,  for  the  purposes  of  a 
aud  is  defined  as  land '  owned '  by  the  road-bed  or  stations,  than  was  really 
obligor,  nothing  less  could  be  fairly  requisite  for  such  uses  under  their 
intended  in  ordinary  cases  than  an  es-  charter.  We  do  not  intend  to  say  that, 
tate  in  fee  simple.  But  here  the  land  if  they  purchased  and  took  the  con- 
ia  purchased  and  to  be  conveyed  to  veyance  of  the  fee  of  land  for  these 
the  company  for  their  use,  'such  as  purposes,  they  could  not  hold  it  or  con- 
shall  be  required  by  them.^  We  do  vey  it,  although  some  courts  have  so 
not  understand  by  tliis  all  the  lands  held.  Nor  do  we  intend  to  intimate 
they  miglit  ask  for,  but  such  as  their  any  decided  opinion  that  they  may  do 
powers  aud  functions  and  business  re-  this.  The  general  provisions  of  the 
quired.  We  do  not  think  the  scope  of  charter  of  this  company  are  much  like 
Uie  bond  could  fairly  be  made  to  ex-  other  charters  in  this  and  the  other 
tend  beyond  this.  It  would  be  very  states,  and  similar  to  the  general  rail- 
unreasonable,  as  it  seems  to  us,  to  con-  way  act,  and  seem  to  have  reference 
strue  this  bond  as  extending  beyond  to  acquiring  the  right  to  such  an  estate 
this,  and  including,  at  the  election  of  in  the  necessary  lands  as  is  requisite 
the  defendants,  all  the  land  owned  by  for  the  road-bed  and  other  incidental 
Burton  and  lying  near  the  line  of  the  use  and  accommodation  of  the  corn- 
railway,  pany,  in  their  prescribed  and  necessary 

*'  So,  too,  it  seems  to  us,  that  as  Bur-  business, 
ton,  by  the  fair  construction  of  the  "  The  company  may  purchase  lands 
bond,  was  only  bound  to  convey  such  for  wood  and  timber,  for  their  ordinary 
lands  as  were  reasonably  required  for  uses,  and  may,  no  doubt,  purchase, 
the  legitimate  uses  of  the  company,  so  take,  and  hold,  and  also  convey  the 
he  was  only  bound  to  convey  such  es-  fee  simple  of  such  lands.  We  are  not 
tate  therein  as  they  required  for  those  inclined  here  to  question  the  right  of 
uses.  If  the  extent  of  territory  could  this  company  to  take  the  fee  of  lands 
fairly  be  defined  and  limited  by  the  by  way  of  gift,  or  in  payment  of  debts 
general  objects  and  purposes  of  the  due  them,  either  by  voluntary  convey- 
contract,  which  is  a  familiar  rule  of  ance  or  by  levy,  m  mmtum.  It  is  not 
construing  all  contracts,  and  as  applied  important  to  discuss  these  propositions 
to  a  case  of  this  character,  a  most  sig-  here.  They  may  all  be  conceded, 
nificant  and  unquestionable  one,  as  we  *'  But  they  do  not  affect  the  question, 
think,  the  same  rule  also  applies  with  what  extent  of  land  and  what  estate 
equal  force  to  the  estate  to  be  con-  the  company  were  expected  to  take 
veyed.  A  contract  to  convey  land  for  by  purchase  or  gift,  or  by  condemna- 
a  particular  use,  or  to  a  party  having  tion,  for  their  road-bed  and  depots, 
clipacity  to  acquire  a  certain  estate  in  We  think  it  very  obvious,  from  this 
land  for  a  particular  use,  must,  of  ne-  charter  and  many  others  we  have  ex- 
cessity,  carry  the  implication  of  such  amined,  where  the  quantity  of  estate 
limitation  upon  the  estate  to  be  con-  is  not  defined,  that  it  should  be  con- 
veyed, strued  as  we  have  already  intimated 

"  We  think,  therefore,  that  the  bond,  in  regard  to  the  bond  of  Burten.  ac- 

as  originally  given,  would   not  have  cording  to  the  object  and  purport  of 

bound  the  party  to  convey  more  land  the  grant,  and  the  necessities  or  wants 

than  the  company  fairly  required  for  of  the  corporation  thereby  created.  It 

their  legitimate  uses  under  their  char-  seems  to  us  to  be  leaving  all  just  limits 

ter,  or  any  greater  estate  in  the  land  of  construction  to  go  beyond  this.     It 

than  such  uses  justly  required.     That  is   certain,  as  already  intimated,  that 

is  just  what  the   a^mpany    were  em-  this  is  the  ordinary  rule  of  construing- 

powered  to  take  compulsorily.     And  contracts.     And  statutes  are  generally 

their  charter,  as  we  think,  was  not  in-  construed  much  after  the  same  rules  aa 

tended  to  give  them  power  to  acquire  contracts,and  especially  statutes  of  this 

any  more  land  or  any  greater  estate  character, which  are  much  in  the  nature 
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ing  of  the  road,  in  adjusting  and  adapting  it  to  other  roads, 
bridges,  buildings,  and  the  like,  so  as  to  render  it  most  conducive 
to  the  public  uses  which  the  railway  is  intended  to  accomplish. 

of  contracts  between  the  sovereignty  only  so  much  land  or  estate  therein  as 

audthe  shareholders, or^strickly  speak-  is  necessary  for  their  public  purposes, 

ing,  between  the  sovereignty  and  the  It  does  not  seem  to  us  to  make  much 

corporation.  In  other  words,  the  charter  difference  in  regard  to  either  the  quan- 

is  a  grant  of  certain  franchises  and  tity  or  the  estate,  whether  the  price  is 

immunities,  upon   certain  terms  and  fixed  by  the  commissioners  or  by  the 

conditions,  and  with  certain  specified  parties.     For  under  this  charter  it  is 

or    implied  limitations.    These    con-  the  act  of  the  directors  which  desig- 

ditions  and  limitations  are  the  consid-  nates  the  extent  of  land  to  be  taken, 

oration    and  the    counterpart,  so    to  and  thus  far  the  taking  is  compulsory 

speak,  of  the  grant.     By  accepting  the  and  strictly  under  the  powers  granted 

grant  the  corporation  bind  themselves  by  the  charter. 

to  perform  the  obligations  and  duties  "  In  regard  to  the  mode  of  appro- 
reasonably  and  fairly  implied  by  the  priating  land  to  the  purposes  of  the 
conditions  of  the  grant,  so  that  the  road-bed  and  depots  of  a  railway  corn- 
charter  should  receive  the  same  con-  pany,  it  is  obvious  that  it  should  be 
struction  as  any  other  contract  of  a  done  in  some  way  which  shall  be 
similar  character.  judicial  and  final,  for  the  time  at  least. 
"One  of  the  important  franchises  of  This  is  necessary  both  for  the  com- 
railway  corporations,  and  the  one  pany  and  the  land-owner,  and  when 
which  distinguishes  corporations  of  done  in  the  mode  pointed  out  in  the 
this  public  character  from  ordinary  charter,  it  munt  be  final,  or  should  be 
business  corporations,  on  account  of  so,  unless  some  power  is  reserved, 
its  sovereign  or  prerogative  character,  either  expressly  or  impliedly,  to 
is  that  right  which  in  the  sovereign  is  change  the  location  of  the  road,  as 
called  eminent  domain,  which  is  the  in  the  defendants'  charter  seems  to 
power  to  invade  private  property  and  be  given,  or  to  enlarge  its  facilities 
appropriate  it  to  its  own  purposes,  with  the  advancement  of  business, 
The  right  to  exercise  this  function  is  which  this  charter  does  not  give  in 
made  dependent  upon  rendering  an  terms.  This  is  not  ordinarily  reserved 
equivalent  in  money,  and  the  implied  to  railways.  When  once  located,  the 
compact  not  to  acquire  more  land  than  location  is  commonly  regarded  as  final, 
they  need.  And  the  charters  or  gen-  They  must  take  such  lands  as  will  be 
eral  laws,  in  most  of  the  American  likely  to  accommodate  their  business, 
states,  allow  the  details  of  the  appro-  both  present  and  prospective.  In  do 
priation  of  lands  to  the  use  of  rail-  ing  this  it  would  not  be  wonderful  it 
ways  to  be  arranged  either  by  the  they  should  take  more,  sometimes, 
judgment  of  certain  public  function-  than  every  one  regarded  as  necessary, 
aries  designated  for  that  purpose,  or  The  same  may  be  true  of  their  road- 
by  the  consent  of  the  land-owner.  But  bed.  A  jury  or  referee  might  well 
in  the  latter  mode  even  thjs  proceed-  consider,  in  many  cases,  no  doubt,  that 
ing  is,  in  some  sense,  compulsory,  at  many  points  four  or  five  rods,  or 
The  land-owner  does  not  stand  pre-  even  three  rods  in  width,  was  just  as 
dsely  in  the  position  of  an  ordinary  beneficial  for  all  the  purposes  of  the 
proprietor  in  the  market.  He  has  no  road  as  six  rods,  which  some  of  the 
election  whether  he  will  part  with  his  early  chartered  roads  in  this  state  are 
land  or  not,  but  only  whether  he  will  allowed  to  take  and  do  take.  The 
fix  the  terms  by  negotiation  or  by  the  same  may  be  often  true  of  the  land 
appraisal  of  the  commissioners  or  the  taken  for  depot  accommodations, 
court.  In  either  mode  of  appropriate  **  But  if  the  road-bed  or  land  for  sta- 
ing  laud  for  tlie  purposes  of  the  com-  tious  is  taken  in  the  mode  prescribed 
pany,  where  they  have  by  their  char-  in  the  charier  and  general  law  of  the 
ter  the  power  to  take  it  compulaorily,  state,  whether  by  tbe  judgment  of  the 
there  is  this  implied  limitation  upon  commissioners,  as  to  its  extent  as  well 
the  power  that  the  company  will  take  as  the  land  damages,  or  by  the  act  of 
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Whatever  acts,  therefore,  are  requisite  to  the  safety  of  passengers 
on  tlie  railway,  to  the  agents,  servants,  and  persons  employed  by 
the  company,  and  to  the  safe  passage  of  travelers  on  and  across 

highways  and  roads  connected  with  it,  and  which  can  be  done 
within  the  five  rods,  the  company  have  a  right,  under  their-  act  of 
incorporation,  to  do.  This  is  embraced  in  the  idea  of  taking  land 
for  public  use."  * 

But  it  may  be  affirmed  that  the  current  of  decisions  in  this 

the  di rectors  through  their  sarveyore  "And  as  to  the  quantity  of  land 
and  engineers,  as  to  its  extent,  and  taken,  if  the  directors  of  the  company 
the  appraisal  of  the  commissioners  as  have  power  to  laj  out  their  own  road 
to  its  value,  or  by  the  directors  as  to  in  any  place  they  choose,  and  to  the 
its  extent,  or  the  agreement  of  parties  extent  of  five  rods  in  width,  and  to 
as  to  the  price,  as  in  this  case,  when  once  take  such  lands  for  depot  purposes  as 
taken  in  the  mode  prescribed  in  the  they  deem  expedient,  and  they  have 
charter,  as  this  land  was  taken,  it  is  acted  in  good  faith,  we  do  not  see  very 
regarded  as  well  settled  that  the  land  well  how  their  proceedings  can  be 
so  taken  is  not  subject  to  the  levy  of  brought  in  question  by  any  one.  It 
an  execution.  This  is  put  upon  the  may  have  been  the  folly  of  the  legisla- 
ground,  and  justly,  we  think,  that  the  ture  to  grant  any  such  power  to  the 
estate,  being  a  mere  easement  for  a  directors  of  the  company,  but  if  they 
particular  use,  is  not  of  the  quality  have  done  so,  and  this  power  is  alto- 
and  character  which  by  the  statute  gether  unlimited,  unless  they  act  raah- 
is  made  subject  to  a  levy.  This  is  not  ly  or  in  bad  faith,  it  is  not  very  obvi- 
an  estate  in  fee,  or  for  life,  or  years,  ous  how  they  are  to  be  controlled  in 
or  indefinitely,  or  an  equity  of  redemp-  the  matter.  No  doubt  if  they  act 
tion,  which  are  the  estates  defined  in  recklessly  or  extravagantly,  so  as  to 
the  statute.  But  it  is  an  easement,  a  Indicate  either  utter  incompetence,  or 
right  to  use  the  land  in  a  particular  corruption,  or  undue  influence,  or  bad 
mode  for  a  particular  purpose,  and  faith,  a  court  of  equity,  at  the  suit  of 
which  cannot  be  transferred  to  an  or-  the  landowner  or  the  stockholdens, 
dinary  person  having  no  right  to  use  would  set  the  matter  right.  Bat  this 
it  in  that  mode  or  for  that  purpose,  would  thus  he  done  in  such  a  mode  as 
since  the  estate  would  cease  and  the  to  settle  it  definitely  and  not  to  leave 
land  revert  the  moment  it  was  put  to  it  subject  to  the  confusion  consequent 
any  other  use  than  the  one  designated  upon  subjecting  it  to  the  action  of  lo- 
in the  charter  or  statute  by  or  under  dependent  tribunals,  in  regard  to  por- 
which  the  appropriation  was  made.  tions  of  the  land  taken  for  the  same 
"  So  that  whether  the  company  take  purpose,  whose  decisions  would  al- 
more  or  less,  if  taken  for  these  pur-  most  inevitably  produce  more  or  lees 
poses  and  no  other,  and  only  an  ease-  confusion  and  uncertainty.  But  bo 
ment  is  acquired  by  the  company,  it  is  long  as  the  land  is  appropriated  to 
not  an  estate  which  can  be  transferred  the  road-bed  and  depot  purposes  in 
by  a  levy  to  r.he  creditors  of  the  com-  the  very  mode  prescribed  in  the  stat- 
pany,  or  by  any  conveyance,  in  par-  ute,  we  do  not  very  well  comprehend 
eels,  probably.  But  of  this  we  need  how  it  can  be  appropriated  in  parcels 
not  speak.  It  is  certain  the  statute  to  the  payment  of  the  debts  of  the 
has  not  provided  for  levying  upon  any  company,  by  means  of  levies,  even 
such  estate.  And  this,  we  think,  is  if  the  fee  had  been  conveyed  to  the 
the  only  estate  for  which  the  company  company." 
contracted  with  Burton,  or  which  he 
is  bound  to  convey  to  them. 

'Brainard    «.    Clapp,    10    Cush.   6.  See,  also,  Chicago,  etc.,  R.  Ck>.  v.  Pat- 
chin.  16  111.  198. 
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country  as  well  as  in  England,  in  regard  to  the  title  acquired  by 
the  exercise  of  the  right  of  eminent  domain,  is  that  the  former 
owner  retains  the  title,  subject  to  the  proper  use  of  the  corporation 
for  the  purposes  for  which  it  was  authorized  to  be  taken,  and  that 
the  owner  may  still  maintain  an  action  of  trespass  for  any  use  or 
injury  of  the  freehold,  not  authorized  by  the  proper  use  or  exercise 
of  corporate  powers  or  any  injury  to  the  freehold  by  a  stranger/ 

It  is  a  matter  in  fact,  which  is  usually  the  subject  of  statutory 
regulation,  and  the  question  depends  to  some  extent  upon  the 
construction  of  the  courts  of  such  local  statutes.  The  rights 
acquired  by  corporations  under  such  statutes  must  depend  upon 
such  local  construction.  But  it  would  appear  reasonable  that, 
where  under  such  provisions  the  corporations  are  required  to  pay 
the  full  value  of  the  property  taken  for  corporate  purposes,  they 
should  be  vested  with  the  whole  interest  subject  to  reversion  in 
case  of  abandonment  as  before  stated.' 

'  Doyaston  «.  Payne,  2  H.  Bl.  627 ;  2  more  inconslBtent  with  the  contiouasce 

Ron.  Abr.  566,  p^  1 ;  Rast  «.  Low,  6  of  the  fee  in  the  original  owner  in  the 

Mass.  90 ;  Jackson  v.  Rutland,  etc.,  R.  case  of  a  railroad  than  in  that  of  a 

Co.,  25  Vt.  151 ;  Redf.  on  Rail.,  |  69,  highway."    But  in  Railroad  Company 

and  notes.     But  see  NicoU    v.  New  v,  Davis,  2  Dev.  &  Bat.  467,  Rupfin, 

York   &  Erie    R.   Co.,  12  Barb.  460,  C.  J.,  says:  " The  doctrine  of  the  com- 

where  a  more  extended  doctrine  of  the  mon  law  is,  that  the  public  has  only 

rights  -of  railroad  corporations  on  this  an  easement  in  the  land  over  which  a 

question  is  held,  viz. :   "  Corporations  road  passes,  and  that  the  right  of  soil 

have  a  fee  simple   for  purposes    of  is   undisturbed  thereby.     The  reason 

alienation,  but  they  have  only  a  deter-  is,  that  ordinarily  the  interest  of  the 

minable  fee  for  purposes  of    enjoy-  public  requires  no  more.    Every  bene- 

ment."  ficial  use  is  included  in  the  easement, 

^  In  Blake  v.  Rich,  34  N.  H.  285,  it  is  in  respect  at  least  to  such  highways  as 

held  that  a  railway  takes  but  a  mere  existed  at  the  time  the  principle  was 

easement  in  lands.    Fowler,  J.,  says:  adopted,  and  to  which  it  had  reference. 

"  Does    the    railroad    corporation   ac-  But  if  the  use  requisite  to  the  public 

quire  any  such  higher,  more  extensive  be  such  a  one  as  requires  the  whole 

and  more  exclusive  right  ? ''  (than  the  thing,  the  same  principle  whicli  gives 

public  and  the  public  authorities  gain  to  the  public  the  right   to  any  use 

by  the  laying  out  of  such  lands  as  a  gives  the  right  to  the  entire  use,  upon 

public  highway.)    "A  careful  exami-  paying  adequate  compensation  for  the 

nation  of  the  various  statutes  authoriz-  whole.     It  is  for  the    legislature   to 

ing  the  taking  of  lands  for  railroads,  judge  in  cases  in  which  it  may  be  for 

and  a  comparison  of  the  language  with  the  public  interest  to  have  the  use  of 

that  of  those  statutes  providing  for  the  private  property,  whether  in  fact  the 

taking  of  land  for  highways,  satisfies  public    good    requires  the   property, 

us  it  does  not,  and  we  see  nothing  in  and  to  what  extent.    From  the  great 

the  use  to  which  the  land  is  appro-  cost  of  this  road  (a  railway),  from  its 

priated  in  the  one  case,  and  the  other  nature  and  supposed  utility,  it  seems 

requiring  the  same  phraseology  to  be  to  be  contemplated  to  preserve  it  per- 

differently  construed  in  the  two  cases,  petually,  or  for  a  great  and  indefinite 

By  the  theory  as  well  as  the  letter  of  period.    All  persons  are  excluded  from 

the  law  the  taking  in  both  cases  is  going  on  it,  unless  in  the  vehicles  pro- 

for  the  public  use,  and  that  use  is  no  video  by  the  public  or  its  agents ;  and 

63 
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Seo.  446.     Where  the  corporation  takes  more  lands  than  is  required. — 

Under  various  statutes  providing  for  the  mode  of  proceeding  to 
secure  the  lands  of  others  for  corporate  purposes,  under  the  right  of 
eminent  domain,  it  is  evident  that  the  corporation  may  claim  the 
condemnation  of  more  land  than  is  required  for  the  corporate  pur- 
pose, and  if  allowed  to  proceed  unrestrained  and  an  appraisement  is 
made,  the  value  paid  and  the  proper  papers  in  the  case  recorded  as 
provided  by  the  statutes,*  the  corporation  would  thereby  secure  a 
pHma  fdcie  right  to  all  the  lands  thus  appraised.  What  then 
would  be  the  remedy  where  the  claim  was  for  more  land  than 

to  enforce   that  provision    and    ade-  corporation,  the  reverter  is  to  the  ori^- 

quatelj  protect  the  erections  from  in-  inal    grantor    or  his  heirs,     but  the 

juries,  it  may  be   requisite  to  divest  grantor  will  be  excluded  by  the  alien- 

the  property  out  of  individuals."   See,  ation  in  fee,  and  in  that  way  the  oor- 

also,  Giesy  v.  Cincinnati,  Wilm.  &  Z.  poration  may  defeat  the  possibility  of 

Railway,  4  Ohio,  (N.  8.)  808.  a  reverter.     (2  Kent,  283  ;    5   Denio, 

In  NicoU  t>.  The  New  York  &  Erie  389 ;  1  Comst.  509.)  Large  sums  of 
Railway,  12  N.  Y.  128,  it  was  objected  money  are  accordingly  expended  by 
that  because  by  the  act  of  inoorpora-  railroad  companies  in  erecting  exten- 
tion  there  was  given  to  the  defendant  sive  station-houses  and  depots,  and  by 
only  a  term  of  existence  of  fifty  years,  banking  corporations  in  erecting  bank- 
therefore  the  grant  of  land  in  question,  ing-houses,  because,  holding  the  land 
which  was  a  piece  six  rods  in  width  in  fee,  they  may  be  able  to  reimburse 
across  the  grantor's  farm  for  the  site  themselves  for  the  outlay  by  selling 
of  the  defendants'  railway,  should  be  the  fee  before  the  termination  of  their 
deemed  to  have  conveyed  an  estate  corporate  existence." 
for  years,  not  in  fee.  But  the  court  But  the  right  of  a  railway  company 
said  that  the  unsoundness  of  that  to  the  exclusive  possession  of  the  land, 
position  was  easily  shown ;  that  it  was  taken  for  the  purposes  of  their  road, 
never  yet  held  that  a  grant  in  fee  in  differs  very  essentially  from  that  of 
express  terms  could  be  restricted  by  the  public  in  the  land  taken  for  a  com- 
the  fact  that  the  grantee  had  but  a  mon  highway.  The  railway  corn- 
limited  term  of  existence.  And  "  it  is  paay  must,  from  the  very  nature  of 
erroneous  to  say  that  an  estate  in  fee  their  operations,  for  the  security  of 
cannot  be  fully  enjoyed  by  a  natural  their  passengers,  workmen,  and  the 
person,  or  by  a  corporation  of  limited  enjoyment  of  the  road,  have  the  right 
duration.  It  is  an  enjoyment  of  the  at  all  times  to  the  exclusive  occupancy 
fee  to  possess  it,  and  to  have  the  full  of  the  land  taken,  and  to  exclude  aU 
control  of  it,  including  the  power  of  concurrent  occupancy,  by  the  former 
alienation,  by  which  its  full  value  may  owners  in  any  mode  and  for  any  pur- 
at  once  be  realized."  pose.     Jackson  ».  R.  &  B.  E.  R.,25  Vt. 

It  is  well  settled  that  corporations,  150 ;  Ck)nn.  &  Pass.  Rivers  R.  R.  «. 
though  limited  in  their  duration,  may  Holton,  82  Vt.  47. 
purchase  and  hold  a  fee,  and  they  may  Thomas,  J.,  says,  in  Hazen  «.  Boa- 
sell  such  real  estate  whenever  they  shall  ton  &  M.  R.  R.,  2  Gray,  580:  "The 
find  it  no  longer  necessary  or  conven-  right  acquired  by  the  corporation"  (a 
lent.  (5  Denio,  389  ;  2  Preston  on  railway  company)  **  though  technically 
Estates,  50.)  Kent  says  :  "  Corpora-  an  easement,  yet  requires  for  its  en- 
tions  have  a  fee  simple  for  the  pur-  ioyment  a  use  of  the  land,  permanent 
pose  of  alienation,  but  they  have  only  m  its  nature,  and  practically  exda- 
a  determinable  fee,  for  the  purpose  of  sive." 
enjoyment.    On  the  dissolution  of  the 

*  See  Code  of  Iowa,  supra. 
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is  required  ?  The  corporation,  as  we  have  seen,  would  only  be  en- 
titled to  take  so  much  as  is  necessary  to  accomplish  the  contem- 
plated purpose.*  And  if,  under  color  of  the  powers  conferred 
upon  them  for  this  purpose,  a  corporation  attempts  to  take  more 
than  is  required,  it  could  undoubtedly  be  restrained  by  injunction, 
and  the  question  as  to  the  proper  extent  or  amount  be  determined 
in  court.* 

The  remedy  by  injunction  in  such  a  case  would  be  the  most 
effectual  of  any,  and  the  modem  practice  would  enable  the  com- 
plainant to  have  the  extent  of  the  rights  of  the  corporation  in  the 
land  claimed,  determined  in  the  same  proceedings.  "  It  has  become 
a  well-settled  head  of  equity,  that  any  company  authorized  by  the 
legislature  to  take  compulsorily  the  land  of  another  for  a  definite 
purpose,  will,  if  attempting  to  take  it  for  any  other  object,  be 
restrained  by  the  injunction  of  a  court  of  chancery  from  so 
doing."  * 

'Stace7«?.VennontCent.R.Co^27Vt.  works/     Witbin  the  limita  of  their 

30;  Hill  V. Western  Vt.  R.Co.,  32  id.  68;  line  of  deviation  they  proceeded  to 

Bensselaer,  etc.,  R.  Co.  v.  Davis,  43  N.  take  lands    for   the  purpose  not  of 

Y.  137  ;  Lance's  Appeal,  55  Pa.  St.  16.  forming  works,  bat  of  digging  materi- 

*  See  ante,  §  444,  n.  3.  als  for  the  same.      It  was  held  bj 

*  Green's  Brice's   Ultra  Vires.  285;  Page- Wood.  V.  C,  that  they  bad  no 
citing  L.  R.,  1  H.  L.  43 ;  Grossman  v.  authority  to  do  so  ;  and  this  judgment. 
Bristol,  etc..  .R.   Co..  1  H.  &  M.  531.  on  appeal,  was  affirmed,  and.  there- 
"  This  principle,"  observes  Mr.  Brice,  fore,  an   injunction  grant<*d    by  the 
*' is  with  the  qualification  mentioned  vice-chancellor    against     them     was 
below  strictly  enforced.    Whatever  be  made    perpetual.      •      ♦      •      There 
the  purposes  for  which  special  powers  have  been  many  subsequent  decisions 
and  authorities  are  given   to  the  at-  on  this  subject ;  the  latest  is  that  of 
tainment  of  these  purposes  alone  can  Lord    Carrington   v.   Wycombe   Rail- 
they  be  devoted,  no  deviation   there-  way  Company  (L.  R..  2  Eq.  825 ;  L.  R., 
from  being  permitted,  however  slight  3  Ch.  377  ;  Beaurhamp  v.  Great  West- 
and   however  much  the  corporation  em      Railway     Company,     id.     745). 
would  thereby  be  benefited."     Green's  The    defendant's    company    gave    to 
Brice's  Ultra  Vires,  286.     He  further  land  owners  notice  to  treat  in  respect 
says :"  In  Bentinck  r.  Norfolk  Estuary  to  a  close  of   land   containing   1   acre 
Company  (8  De  G.  M.  &  G.  714  ;  26  L.  27  percliMs,  part  of  the  C.  estate.     The 
J.  Ch.  404  ;  Webb  v.  Manchester,  etc.,  price   was   settled    between   the   par- 
R.  Co.,  4  N.  T.  Sup.  Ct.  116 ;    Cothier  ties,  and    the    land  conveyed   to  the 
V.  Midland  R.  Co..  17  L.  J.  Ch.  2:i5 ;  cr>mpanv  by  a  df^d  not  in  the  statu- 
Flower  r.    London,    etc.,    R.    Co.,    34  torv   form,  incladinsr  the   mines  and 
id.    540;    Edinburgh,    etc..  R  f'o.   r.  all 'the   eMa:e  of  the    vendors      The 
Campben,9  L.  T.  [X.  S]  H.  L.  157.  comi.anv  n.-*^  about   three  perches  ol 
See    Eversfield     v.    Mid-Su.-f^x,  etc.,  the  land  for  th^-ir   railway ;  and  aix»at 
R.  Co..  3    D.   G.  &  J.   2S6:  2S  L.  J.  two  year.  aft*fr  th*rir  P^^^^^^^f^  l^^l' 
Ch.  107).  the  defendants  had  power  to  io  pai>aance  of  a  contract  ^^^'^^  ^ 
make  and  maintain  certain  cuts  and  fore  the  notice  to  treat,  they  ha^  maae 
works  with  authority  to  take  and  use  with  Mr.   Terry  to  convey  to  mm  au 
such  of    certain  lands  'as  mi^ht  be  such   part  of  the   C.  r^**-f*J*^^' 
necessary  or  proper  for  them  to  enter  tween  his  land  and   tiic   '*"7«lL.u^ 
for  the  purpose  of  executing  these  veyed  the  remaining  1  •««  ^  percnes 
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Other  modes  may  be  adopted  to  secure  parties  from  the  wrong 
referred  to.  But  it  is  not  properly  within  the  scope  of  this 
treatise  to  consider  very  fully  the  subject  of  remedies  by  or 
against  corporations. 

Sec.  447.  OompenBatloiv —  The  authority  to  take  land  for  pub- 
lic purposes  under  the  right  of  eminent  domain  can  only  be  con- 
feiTed  by  the  legislature  in  this  country,  or  by  parliament  in  Great 
Britain,  and  this  right  can  only  be  exercised  on  making  full  com- 
pensation for  the  land  or  other  property  taken.  The  constitution 
of  the  United  States  inhibits  the  taking  of  private  property  for 
public  use  without  just  compensation,*  which  would  render  any 
authority  the  states  might  attempt  to  confer,  for  the  taking  of 
private  property  under  the  right  of  eminent  domain  without  just 
compensation,  null  and  void.  And  the  powers  of  parliament  in 
this  respect  are  equally  limited." 

to  liim  by  a  deed,  which  recited  that  Lord  Orahworth  in  Galloway  v. 
it  was  superfluous  land.  The  land  Mayor  and  Commonalty  of  London 
was  situate  within  the  limits  of  a  bor-  (L.  R.,  1  H.  L.  84,  42),  where  his  lord- 
ough,  but  was  at  some  distance  from  ship  said :  '  The  principle  is  this,  that 
the  mass  of  houses  forming  the  town,  when  persons  embarking  in  great  un- 
There  were  two  cottages  upon  it.  dertakings  for  the  accomplishment  of 
The  lords  justices  held,  that  apart  which  those  engaged  in  them  have 
from  other  considerations  the  vendors  received  authority  from  the  legisla- 
would  have  been  entitled  to  relief  on  ture  to  take  compulsorily  the  lands  of 
the  ground  that  the  company  had  others,  making  to  the  latter  proper 
taken  the  land,  not  for  the  purposes  of  compensation,  the  persons  so  author- 
their  act,  but  in  order  to  enable  them  ized  cannot  be  allowed  to  exercise  the 
to  fulfill  their  contract  with  Terry,  powers  conferred  on  them  for  any  col- 
Lord  Justice  Cairns,  in  his  judgment,  lateral  object.'  The  land  here,  in  my 
said:  'There  is  no  controversy  as  to  opinion,  was  taken  and  is  avowed  to 
the  facts ;  and  it  appears  to  me  that  a  have  been  taken  for  that  which  was 
more  distinct  and  more  openly  avowed  an  object  entirely  collateral,  namely, 
case  of  the  use  of  parliamentary  to  give  to  Mr.  Terry  that  which  he 
powers  for  purposes  not  intended  by  had  bargained  for  as  part  of  the  con- 
parliament  never  has  been  presented  sideration  for  the  sale  of  the  £20,000 
to  the  court ;  and  this  is  exactly  one  stock."  Green's  Brice's  Ultra  Vires, 
of  those  cases  which  were  described  by  pp.  28^289. 

^  Amendment  to  the  Const.  U.  S. ,  recognized,  in  the  Roman  Empire,  in 

art.  5.  the  days  of  Augustus,  and  his  imme- 

2  The  Queen  v.  The  Eastern  Coun-  diate  successors,  although  from  con- 
ties  Railway,  2  Q.  B.  347  ;  2  Rail.  C.  siderations  of  poUcy  and  personal  in- 
736.  fluence  and  esteem,  they  did  not  always 

On  this  subject  of  the  power  in  the  choose  to  exercise  the  right  to  demolish 

sovereignty  to  exercise  the  right  of  the  dwellings  of  the  inhabitants,  either 

eminent  domain  and  the  necessity  of  in  the  construction  of  public  roads  or 

compensation  in    such    cases,  to  the  aqueducts    or    ornamental     columns 

parties  whose  property  is  taken,  Mr.  but  to  purchase  the  right  of  way." 

Redfield  observes  :    "  It  seems  to  have  "  But  in  the  states  of  Europe  and  in 

been  accurately  defined,  and  distinctly  the  written  constitution  of  the  United 
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The  constitutions  of  most,  if  not  all,  of  the  various  states  con- 
tain similar  provisions.  The  duty  of  making  compensation  in 
such  cases  seems  to  be  in  accordance  with  reason  and  principles  of 
natural  justice ;  and  is  recognized  in  the  jurisprudence  of  all 
civilized  people.     On  this  subject  Mr.  Redfield  observes : 

"  The  duty  to  make  compensation  for  property,  taken  for  pub- 
lic use,  is  regarded  by  the  most  enlightened  jurists  as  founded  in 
the  fundamental  principles  of  natural  right  and  justice,  and  as 
lying  at  the  basis  of  all  wise  and  just  government,  independent  of 
all  written  constitutions  or  positive  law."  * 

Sec.  448.  The  mode  of  proceeding  to  determine  the  amount 
of  compensation  is  also  usually,  if  not  universally,  provided  for  by 
statute ;  and  where  it  is  thus  provided  for  it  is  treated  as  not  only 
directory  but  exclusive  of  any  other  mode ;  and  no  rights  can  be 
obtained  by  the  proceedings  to  condemn  property  for  the  public 
use,  unless  the  provisions  of  the  statute  are  complied  with  in  this 
and  all  other  respects.' 

States,  and  in  those  of  most  of  the  United  States  constitation  is  intended 

American  states  an  express  Umitation  only  as  a  Umitation  upon  the  exercise 

of  the  exercise  of  the  right  makes  it  of  that  power  hy  the  government  of 

depend    apon    compensation   to    the  the  United  States."    1  Redf.  on  Rail., 

owner.    Bat  this    provision    in    the  §  68. 

*  1  Redf.  on  Rail.,  ^  65  ;  citing  Gill-  for  public  use  it  was  not  necessary 

inwater  v.  The  Miss.  &  A.  R.  c3o.,  13  that  the  amount  of  the  compensation 

111.  1 ;  Reitenbaugh  v.  Chester  Valley  should  be    actually    ascertained  and 

R.  Co.,  21  Pa.   St.  100;  Atlantic,  etc.,  paid  before  such  property  was  appro- 

R.  Co.  V.    Sullivan t,  5  Ohio  (N.    S.),  priated  to  the   public  use;  that  it  was 

276.  sufficient  if  a  certain  and  adequate 

*A8  to  the  compensation  for  lands  remedy  was  provided  by  which  the  in- 
taken,  and  the  right  to  enter,  for  the  dividual  could  obtain  such  compensa- 
purposes  of  a  survey,  see  Bloodgood  v.  tion  without  any  unreasonable  delay. 
Mohawk,  etc.,  R.  Co.,  18  Wend.  9;  This  decision  has  been  followed  by  the 
Cushman  v.  Smith,  84  Me.  247.  courts  of  several  of  our  sister  states. 

In  the  former  case  Chancellor  Wal-  To  this  extent  the  opinion  of  Chancel- 

WOBTH  observes :    "  Another  very  im-  lor  Kent,  in  the  case  of  Rogers  v, 

portant  question  which  arises  in  this  Bradshaw,  must  be  considered  as  the 

case  is,  whether  the  legislature  in  fact  settled   construction  of  the  constitu- 

authorized   the    defendants    to    enter  tional   provision  on  this    subject,  at 

upon  the  private  property  of  the  plain-  least  in  this  state.     I  cannot,  however, 

tiff  and   to  construct    their   railroad  agree  with  my  learned  predecessor  in 

thereon  before  his  damages  were  ac-  his  subsequent  reasoning  in  that  case, 

tually  assessed  and  paid  or  offered  to  upon  which  he    afterward  acted  in 

be  paid  to  him ;  and   if  such   is  the  the  case  of  Jerome  v.   Ross,  7  Johns, 

construction  of  the  law,  whether  such  Ch.  844,  that  it  is  not  necessary  to 

a  power  is  authorized  by  the  constitu-  the  validity  of  a  statute  authorizing 

tion.     In  the  case  of  Rogers  v.  Brad-  private  property  to  be  taken  for  the 

shaw,  20  Johns.  735,  this  court  decided  public  use  tbat  a  remedy  for  obtaining 

that  where  private  property  was  taken  compensation  by  the  owner  should  be 
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No  title  can  vest  under  the  provisions  of  statutes  authorizing 
the  condemnation  of  property  under  the  right  of  eminent  domain, 

provided.  On  the  contrary,  I  hold  that  ever,  against  the  legiBlature  to  compel 
before  the  legialatare  can  authorize  the  passage  of  the  necessary  laws  to 
the  agents  of  the  state  and  others  to  ascertain  the  amoant  of  compensation 
enter  upon  and  occupy,  or  destroy  or  he  is  to  receive,  or  the  fund  out  of 
materially  injure  the  private  property  which  he  is  to  be  paid.  In  the  cane 
of  an  individual,  except  in  cases  of  under  consideration,  if  this  company 
actual  necessity  which  will  not  admit  were  authorized  to  take  possession  of 
of  any  delay,  an  adequate  and  certain  the  plaintiff's  property  and  complete 
remedy  must  be  provided  whereby  the  the  construction  of  their  road  before 
owner  of  such  property  may  compel  his  damages  were  assessed  and  paid, 
the  payment  of  his  damages,  or  compen-  or  offered  to  be  paid  to  him,  he  might 
sation ;  and  that  he  is  not  bound  to  have  been  wholly  without  redress,  as 
trust  to  the  justice  of  the  government  he  has  no  power  to  compel  the  assess- 
to  make  provision  for  such  compensa-  ment  of  damages,  and  no  adequate 
tion  by  future  legislation.  I  do  not  fund  was  provided  for  the  payment  of 
mean  to  be  understood  that  the  legisla-  the  damages  when  ascertained.  The 
ture  may  not  authorize  a  mere  entry  citizen  whose  property  is  thus  taken 
upon  the  land  of  another  for  the  pur-  from  him  without  his  consent  is  not 
pose  of  examination,  or  of  making  pre-  bound  to  trust  to  the  solvency  of  an 
liminary  surveys,  etc.,  which  would  individual,  or  even  of  an  incorporated 
otherwise  be  a  technical  trespafts,  but  company,  for  corporations  as  well  as 
no  real  injury  to  the  owner  of  the  land,  individuals  are  sometimes  unable  ta 
although  no  previous  provision  was  pay  all  their  just  debts  ;  especially 
made  by  law  to  compensate  the  indi-  those  corporations  which  are  author- 
vidual  for  his  property  if  it  should  ized  to  incur  heavy  responsibilities  in 
afterward  be  taken  for  the  public  anticipation  of  the  payment  of  their 
use.  But  it  certainly  was  not  the  in-  capital  by  the  subscribers  for  the 
tention  of  the  frame rs  of  the  constitu-  stock  ;  and  if  the  true  construction  of 
tion  to  authorize  the  property  of  a  this  charter  was  such  as  is  contended 
citizen  to  be  taken  and  actually  appro-  for  by  the  defendants*  counsel,  I 
priated  to  the  use  of  the  public,  and  should  hold  that  the  provision,  which 
thus  to  compel  him  to  trust  to  the  authorized  the  appropriation  of  the 
future  justice  of  the  legislature  to  plaintiff's  property  to  the  use  of  the 
provide  him  a  compensation  therefor,  corporation  before  the  damages  had 
The  compensation  must  be  either  as-  been  ascertained  and  paid,  was  uncon- 
certained  and  paid  to  him  before  his  stitutioual  and  void, 
property  is  thus  appropriated,  or  an  "  I  cannot,  however,  agree  with  the 
appropriate  remedy  must  be  provided  learned  judge  who  delivered  the  opin- 
and  upon  an  adequate  fund,  whereby  ion  of  the  supreme  court  in  this  case, 
he  may  obtain  such  compensation  that  such  is  the  fair  and  legitimate 
through  the  medium  of  the  courts  of  construction  and  meaning  of  the  de^ 
justice  if  those  whose  duty  it  is  to  fendants'  charter.  It  is  a  primary  rule 
make  such  compensation  refuse  to  do  in  the  construction  of  statutes  in  those 
so.  In  the  ordinary  case  of  lands  countries  where  the  limits  of  the  leg- 
taken  for  the  making  of  public  high-  islative  power  are  restricted  by  the 
ways,  or  for  the  use  of  the  state  canal,  provisions  of  a  written  constitution, 
such  a  remedy  is  provided  ;  and  if  the  to  endeavor,  if  possible,  to  interpret 
town,  county,  or  state  officers  refuse  the  language  of  the  legislature  in  such 
to  do  their  duty  in  ascertaining,  rais-  a  manner  as  to  make  it  consistent  with 
ing,  or  paying  such  compensation  in  the  constitution  or  fundamental  law. 
the  mode  prescribed  by  law,  the  owner  Applying  that  principle  to  the  statute 
of  the  property  has  a  remedy  by  man-  under  consideration,  and  having  as- 
dam  us  to  compel  them  to  perform  certained  that  it  would  be  inconsistent 
their  duty.  The  public  purse,  or  the  with  the  fundamental  law  of  the  state 
property  of  the  town  or  county  upon  to  authorize  the  defendants  to  take 
which  the  assessment  is  to  be  made,  possession  of  the  lands  of  an  individ- 
may  justly  be  considered  an  adequate  ual  without  having  made  an  adequate 
fund.     He  lias  no  such  remedy,  now-  and  certain  provision  for  the  recovery 
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and  providing  for  compensation,  until  the  provisions  of  the  statute 
in  reference  to  compensation  are  complied  with.*     And  it  may 

of  the  damagea  which  he  woald  nee-  thereby  to  seek  for  some  uncertain 
essarily  sustain  hy  such  permanent  remedy  by  action,  if  the  company  neg- 
occupation  of  his  property  for  the  lected  to  get  the  damages  assessed 
purposes  of  the  road,  there  appears  within  a  reasonable  time, 
to  be  no  difficulty  in  giving  such  a  "  The  conclusion  at  which  I  have 
construction  to  this  statute  as  will  be  arrived,  therefore,  is  that  the  def end- 
consistent  with  the  constitution  and  ants*  plea  is  imperfect  in  not  averring 
also  with  the  probable  intention  of  that  the  damages  had  been  regularly 
the  legislature.  This  may  be  done  assessed  and  paid  before  the  defend- 
effectually  by  considering  what  is  ants  entered  upon  the  plaintiffs  land 
very  inartificially  appended  as  a  pro-  and  appropriated  it  to  the  use  of  the 
viso  to  the  seventh  section,  as  in  the  road ;  and  that  if  they  in  fact  entered 
nature  of  a  condition  precedent,  not  and  commenced  the  construction  of 
only  to  the  acquisition  of  the  legal  the  road  before  the  damages  were 
title  to  the  land,  but  also  to  the  right  actually  assessed  and  paid,  the  plain- 
to  enter  and  take  the  permanent  pos-  tiff  has  a  technical  right  to  recover  in 
session  of  the  land  for  the  use  of  the  this  action  for  all  damages  which  he 
corporation.  Indeed,  such  appears  to  really  sustained  by  such  unauthorized 
me  to  be  the  more  reasonable  and  fair  entry,  although  these  requisites  of 
construction  of  this  section,  independ-  the  statute  were  afterward  complied 
ent  of  any  constitutional  difficulty  in  with.  In  that  case  the  defense  aris- 
the  way  of  a  different  construction,  ing  from  the  subsequent  assessment 
For,  upon  the  supposition  that  no  in-  and  payment  of  the  damages  can 
justice  was  intended  by  the  legisla-  only  be  pleaded  to  that  part  of  the 
ture,  it  can  hardly  be  presumed  they  declaration  which  charges  a  con  tin  u- 
meant  to  authorize  the  company  to  ance  of  the  trespass  after  the  damages 
enter  upon  the  lands  of  individuals,  were  assessed  and  paid  as  required  by 
pull   down   their  buildings,  etc.,  and  the  statute." 

then   take  their  own  time  to  get  the  In  Cushman  v.  Smith,  supra,  Shep- 

damages   appraised    and   to   pay  the  LET,  C.  J.,  observes:   '^  The  exclusive 

same,  leaving  the  individuals  injured  occupation  of  that  estate  temporarily, 

^  Baltimore  &  Susquehanna  R.  Co.  v.  of  the  conflict  of  opinion,  and  the  diffi- 

Nesbit,  10  How.  395 ;  Compton  v.  Sus-  culty  of  reconciling  the  positions  at- 

quehanna  R.  Co.,  3  Bland.  386 ;  Van  tempted  to  be  established  with  each 

Wickle  V.  Railway  Co.,  2  Green,  162;  other,  and  with  any  sound  and  pervad- 

Stacey  v.  Vermont  C.    R.  Co ,  27  Vt.  ing  principle,  that  the  whole  truth  has 

89  ;  Leverinar  v.  Railway  Co.,  8  W.  &  not  been  reached. 

S.  459  ;  1  Redf .  on  Rail.,  ^  65.  "  The  more  thorougUy  it  has  been 

In  Cupbman  v.  Smith,  34  Me.  247,  examined  in  connection  with  legisla- 

Chief  Justice  Shapley  says:  tive  enactments,  the  more  clearly  has  it 

"  There  has  been  a  serious  difference  been  perceived  that  serious  difficulties 
of  opinion  respecting  the  requirements  or  inconveniences  or  losses  may  arise 
and  construction  of  those  constitu-  in  the  rigid  and  uniform  application  of 
tional  provisions,  which  declare  in  the  any  suggested  construction  to  the  pro- 
same  or  similar  terms  that  *  private  ceedlngs  required  in  all  classes  of  pub- 
property  shall  not  be  taken  for  public  lie  improvements.  How  can  a  con- 
uses  without  just  compensation.'  struction  be  correct  which  will  allow 

"  How  far  legislation  may  proceed  acts  to  be  done  for  the  purpose  of 
to  authorize  acts  to  be  done  without  making  one  kind  of  public  improve- 
first  making  or  tendering  compensa-  ment,  and  prohibit  the  like  acts  to  be 
tion,  and  where  it  becomes  arrested  by  done  under  like  circumstances  for  the 
the  provision,  has  been  considered  by  purpose  of  making  another  kind  of 
many  of  the  ablest  men  and  most  dis-  public  improvement;  which  will  au- 
tinguished  jurists  of  the  country.  And  thorize  acts  for  the  purpose  of  mak^* 
yet  there  is  an  indication  arising  out  ing  a  public  highway,  and  prohibit 


504  Private  Corporations. 

be  aflirmed,  as  a  general  principle,  that  no  right  or  title  to  prop- 
erty can  be  acquired  under  this  right,  until  compensation  for  the 

as  an  initiatory  proceeding  to  an  ac- .  sorted  and  maintained  in  jadicial 
quisition  of  a  title  to  it,  or  to  an  ease-  opinions.  It  is  generallj  admitted  in 
ment  in  it,  cannot  amount  to  a  taking  them,  that  examinations  and  surrejs 
of  it  in  that  sense.  The  title  of  the  may  be  authorized  by  legislative  en- 
owner  is  thereby  in  no  degree  extin-  actments  without  a  violation  of  the 
guished.  He  can  convey  that  title  constitutional  provision,  and  without 
while  thus  exclusively  occupied  as  he  provision  for  previous  compensation, 
could  have  done  before.  Should  he  Where  is  to  be  found  the  limit  of  the 
do  so  by  a  conveyance  containing  a  legislative  power  to  authorize  tres- 
covenant  that  it  was  free  of  all  in-  passes  of  a  more  extensive  and  injnii- 
cumbrances,  that  covenant  would  not  ous  character,  which  do  not  extin- 
make  him  liable  for  such  an  exclusive  guish  or  intrench  upon  the  title  of  the 
occupation  unless  it  be  admitted  that  owner  ?  Does  that  provision  of  the 
a  title  to  the  land  or  to  an  easement  in  constitution  permit  the  legislative 
it  can  be  acquired  without  making  power  to  authorize  trespa^^des  not 
compensation,  and  this  is  denied.  very  injurious  to  private  property 
'*  A  construction  of  the  provision  without  providing  for  previous  com- 
which  would  permit  legislation  au-  pensation,  and  prohibit  it  from  au- 
thorizing private  property  to.be  exclu-  thorizing  those  of  a  little  more  or  much 
sively  occupied  without  first  making  more  injurious  character,  which  do 
compensation  as  an  incipient  proceed-  not  in  any  degree  impair  or  afifect  the 
ing  to  the  acquisition  of  a  title  to  it,  title  of  the  owner?  It  was  not  the 
or  to  an  easement  in  it,  and  which  intention  to  make  the  exercise  of  the 
would  not  authorize  the  title  of  the  legislative  power  depend  upon  the  ex- 
owner  to  be  extinguished  or  impaired  tent  of  the  injury,  which  the  author- 
without  compensation,  may  be  some-  ized  acts  might  occasion,  if  the  title 
what  novel,  but  it  will  not  be  found  was  not  invaded, 
to   be   unsupported    by   positions  as-  "  There  are  cases  in  which  an  opin- 

tnem  for  the  purpose  of  making  a  rail-  to  have  an  assessment  of  damages  first 

way  ;  which  will  authorize  them  for  made  for  each  person,  whose  estate  is 

the  purpose  of  making  a  canal  or  rail-  in  some  degree  to  be  occupied  upon 

way,  when  made  by  a  state,  county,  the  whole  line  of  the  contemplated 

city,    or    town,    and    prohibit    them  improvement. 

when  the  same  public  improvement  "  Such  a  construction  would  prevent 

is    made    by    a   private  corporation?  the  laying  out  and  making  of  high- 

And  yet  such  may  be   the   etfect  of  ways  and  streets  over  private  estates 

many,  if  not  of  most,  of  the  construe-  believed  to  be  benefited  and  not   in- 

tions  suggested  or  insisted  upon.     If,  jured  thereby,  before  there  had  been 

upon  principle  and  sound  reasoning,  an  adjudication  obtained,  that  no  dam 

the  provision  must  operate  alike  upon  ages   were  occasioned  ;  and   it    would 

the  construction  of  all  classes  of  public  deprive  persons  thinking  themselves 

improvements  made  by  the  appropria-  aggrieved  by  such  an  adjudication  or 

tion  of  private  property  to  public  use,  by  one    estimating    the    damages  to 

the  effect  of  any  proposed  construction  be  too  little  in  their  judgment,  from 

of  the  clause  may  be  examined  in  its  having  such  adjudications  revised  and 

practical    operation,    to    ascertain    if  finally  determined  by  some  other  tri- 

such  could  have  been  the  intention  of  bunal  without  delaying  the  prog^ss 

the  framers  of  the  constitution.  of  the  public  improvement. 

"  If  the  construction  be  such  as  to  "  It  is  believed  to  have  been  the  long 
require  payment  in  all  cases  for  pri-  established  course  of  proceeding,  in 
vate  property  so  taken  before  it  can  this  part  of  the  country  at  least,  to 
be  exclusively  occupied  for  public  use,  authorize  the  exclusive  occupation  of 
the  result  must  be  that  no  such  im-  land  required  for  such  public  uses  as 
provement  can  be  eflfectually  or  bene-  the  laying  out  of  highways  and  streets, 
ficially  commenced  even  by  a  state,  by  making  provision  by  law  for  corn- 
county,  city,  or  town,  without  waiting  pensation  to  the  owner,  to  be  subse- 
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property  taken  is  made.     If  proceedings  under  the  statute  have 
been  had,  and  the  value  of  the  land  assessed,  the  amount  must  be 

ion  is  expressed  that  aU  injuries  to  of  compensation  can  be  satisfactorily 
private  property  authorized  by  the  ascertained  before  the  acts  occasion- 
legislative  power  can  only  be  author-  ing  damages  have  been  performed,  it 
ized  by  the  exercise  of  the  right  of  is  not  easy  to  perceive, 
eminent  domain ;  and  that  a  tempo-  "  If  the  latter  alternative  be  adopted 
lary  injury  or  occupation  amounts  to  a  and  the  right  to  cause  a  temporary 
taking  of  the  property.  occupation  or  injury  be  admitted  be- 
"  If  it  be  admitted  that  such  an  in-  fore  compensation  is  made,  the  party 
jury  or  occupation  of  the  property  injured  must  depend  upon  a  legisla- 
amounts  to  a  taking  of  it,  in  the  sense  tive  provision  for  his  compensation, 
in  which  the  word  taken  is  used  in  the  and  the  prohibitory  clause  of  the  con- 
constitution,  it  will  follow  that  meas-  stitution  will  fail  to  secure  to  him, 
urea  must  be  taken  to  ascertain  the  with  entire  certainty,  a  compensation, 
damages  occasioned  thereby,  and  that  In  other  words,  it  will  of  itself  afford 
compensation  must  be  actually  made  him  no  protection  against  such  tem- 
bef ore  it  can  be  so  injured  or  occupied,  porary  injury  or  occupation,  and 
or  that  the  right  to  do  it  without  com-  would  leave  him  in  the  position  in 
pensation  first  made  must  be  admit-  which  he  would  be  by  a  construction 
ted,  leaving  the  party  injured  to  the  of  that  clause,  which  would  only  pro- 
chance  of  obtaining  compensation  as  tect  him  against  a  permanent  appro- 
he  may  best  be  able.  If  the  former  priation  of  his  property,  or  an  extin- 
altemative  be  adopted,  private  prop-  guishment  or  diminution  of  his  title 
erty  cannot  be  injured  or  temporarily  to  it. 

occupied,  however  urgent  and  imme-  "  Many  of  the  judicial  opinions  ur- 

diate  may   be  the    public  necessity,  gently  restrictive  of  the   legislative 

without  waiting  for  the  final  comple-  power  assert  that  the  title   to   land 

tion  of  all  proceedings  to  ascertain  the  taken  or  to  an  easement  in   it   cannot 

compensation.      And  how  the  amount  be  transferred  from  the  owner  to  oth- 

quently   paid,     and    in    many    cases  appear  to  have  been  led  to  the  conclu- 

authorizing  the  damages  to  be  finally  sion  that  private  property  might  be 

ascertained  as   well    as    paid    subse-  absolutely  taken  and  permanently  ap- 

quently.     This  course  of   proceeding  propriated  to  public  use  without  com- 

existed,  so  far  as  is  known,  without  pensation  being  first  made,  when  pro- 

complaint,  long  before  the  Revolution,  vision  was  made  by  law  for  compen- 

which  cast  on  the  British  dominion ;  sation  to  be  subsequently  made  from 

and  of  course  was  well  known  to  the  the  treasury  of  the  state,  or  of  a  coun- 

framers  of  the  constitution  which  first  ty,  city,  or  town. 

contained  this  prohibitory  clause  for  "  Does  experience    teach   that   the 

the    protection    of    private  property,  owner  in  such   cases  will  always  be 

Was  it  the  intention  to  interrupt  such  certain  to  obtain  compensation?    His- 

coarse  of  proceeding  and  to  provide  a  tory  informs   us  that  kingdoms   and 

remedy  for  a  grievance  already  expe-  states  have  not  always  paid  their  just 

rienced,  or  only  to  prevent    private  debts  in  full,   that  they  have  often 

property  from  being  taken  from  the  paid    them  only   in   promises   which 

owner  and  permanently  appropriated  would   not    command  gold  or  silver 

to  public  use  without  compensation  ?  without  a  large  discount. 

Constitutional     provisions    are    often  **  When  the  private  property  of  citi- 

and  legitimately  explained  by  consid-  zens  residing  in  a  county,  city  or  town, 

ering  the  actual  state  of  facts  at  the  may  be  taken  to  pay  the  debts  of  the 

time    of    their    adoption.     Thus    the  corporation,  there  may  be  reason  to 

provision  in   the  Constitution  of  the  expect  that  its  debts  will  be  certainly 

United   States   for  the  regulation  of  paid.     But   the   law   making  private 

commerce  is  explained  to  include  navi-  property  liable  to  be  taken  for  pay- 

gation,   by  reference  to  the  state  of  ment  of  the  debts  of  such  corporations 

facts  existing  at  the  time.     By  these,  may  at  any  time  be  repealed  or  al- 

or  other  considerations,  many  minds  tered;  and  the  corporation  in  its  cor- 

64 
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paid,  or  deposited  for  the  use  of  the  owner  as  provided  by  law. 
"  The  payment  or  deposit  of  the  money  awarded  is  a  condition 

era  for  public  use  without  compensa-  with  the  legal  right  to  the  enjoymeiit 

tion  actually  made,  that  the  acts  of  of  their  property.'    And  Sherman,  J. 

payment  and  of  transfer  are  simulta-  says, '  that  the  only  limitation  at  com- 

neous.  If  4his  be  true,  it  is  immaterial,  mon  law  or  by  any  constitution  to  the 

so  far  as  it  respects  the  acquisition  of  legislative  power  over  individual  prop- 

a  title  to  land,  or  to  an  easement  in  it  erty  is  that  what  is  taken  must   be 

for  public  use,  when  compensation  is  paid  for/ 

made.     It  can  only  be  material  to  in-  "  In  the  case  of  Bradshaw  v.  Rogers, 

sist  that  compensation  shall  be  made  20  Johns.    103,  Spencer,  C.  J.,  says, 

before  an  exclusive  occupation  is  per-  '  It  is  true  that  the  fee  simple  of  the 

mitted,  to  prevent  a  temporary  inoon-  land  is  not  vested  in  the  people  of  the 

venience   and  loss.     An  attempt  has  state  until  the  damages  are  appraised 

already  been  made  to  show  that  such  and  paid,  but  the  authority  to  enter  is 

was  not  the  design  of  the  prohibitory  absolute,  and  does  not  depend  on  the 

clause,  appraisal  and  payment.' 

*'  In  the  case  of  Callender  v.  Marsh,  "  In  the  case  of  Bloodgood  v.  The 

1  Pick.  430,  the  opinion  states  that  the  Mohawk  and  Hudson  Railroad  Co..  18 

clause    'has  ever    been    confined  in  Wend.  9,  Maison,  Sen. ,  insists  that  an 

judicial  application  to  the  case  of  prop-  entry  and  possession  of  the  land  taken 

erty  actually  taken  and  appropriated  in  defiance  of  the  rights  of  the  owner, 

by  the  government.'  is  a  taking  of  it  in  the  leg^al   sense, 

'*  In  the  case  of  Hooker  v.  The  New  and  yet  he  admits  that  the  '  legal  fee 

Haven  and  Northampton  Co.,  14  Conn,  may  not  be  in  them.' 

146,  Williams,  C.   J.,  says,  that  the  '*  In  the  case  of  Baker  v.  Johnson,  3 

eanal  being  made  in  the  place  desig-  Hill,  342,  the  opinion  states,  'Although 

nated  '  and  the  damages  assessed  and  the  absolute  fee  did  not  pass  tx)  the 

paid,  it  became  a  canal  legally  author-  state  until  the  appraisement  of  dama- 

ized,  and  the  company  became  vested  ges,  yet  the  right  to  enter  and  use  the 

porate  capacity  may  not  have  property  that  the  title  to  private  property  mar 
from  which  payment  can  be  obtained,  be  made  to  pass  from  the  owner  to  a 
'*  Is  the  distinction  attempted  to  be  private  corporation  for  public  use, 
made  between  taking  private  property  when  that  corporaticm  should  be  found 
without  first  making  compensation,  to  possess  the  means  or  to  furnish  se- 
when  provision  is  made  for  payment  curity  which  would  render  it  as  cer- 
by  a  state,  county,  city  or  town,  and  tain  that  compensation  could  be  sub- 
when  it  is  made  for  payment  by  a  sequently  obtained  from  it  as  from 
private  corporation,  a  sound  one?  the  treasury  of  a  state,  county,  city 
Can  that  be  a  correct  construction  of  the  or  town. 

provision  which  would  authorize  legis-  "  These    and    other    considerations 

lation  by  which  the  owner  of  an  estate  present  themselves  as  serious  objec- 

might  be  deprived  of  it  without  being  tions  to  a  construction  which   would 

first  paid,  whenever  in  the  judgment  permit  an  owner  of  property  to  be  de- 

of  some  court  or  tribunal  it  might  be  prived    of    it    without    compensation 

morally  certain  that  he  could  after-  actually   paid    or    tendered    to    him, 

ward  obtain  compensation,  and  which  whether  it  be  taken  for  public  use  by 

would  not  authorize   it  whenever  in  a  state,  county,  city,  town  or  private 

the  judgment  of  such  court  or  tribunal  corporation. 

it  was  not  so  certain  that  he  could  ob-  "  If  such  a  construction  be  inadmis- 

tain  it  ?    That  would  make  the  title  sible,  as  well  as  one  which  would  pre- 

pass  from  the  owner  to  the  public  use,  vent    an    exclusive  occupation  of    a 

not  upon   payment  of  compensation,  temporary  character,  without  payment 

but  upon  the  opinion  of  certain  offi-  of  compensation,  the  inquiry  is  sug- 

cial    persons    that  a  fund   or    other  gested,  whether  by  a  correct  construc- 

means  had  been  provided  from  which  tion  such  results  may  not  be  avoided, 

he  might  obtain  payment.    If  such  be  "  This  provision  of  the  constitution 

a  correct  construction,  it  would  follow  was  evidently  not  intended  to  prevont 
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precedent  to  the  right  of  the  company  to  enter  upon  the  land  for 
the  purposes  of  construction,  and  without  compliance  with  it  they 

property  was  perfect  the  moment  the  made    for   a    subsequent    compensa- 

appropriation  was  made.'    It  is  sub-  tion. 

mitted  that  a  payment  as  weU  as   an  "  In  the  case  of  Thompson  v.  Grand 

appraisement  should    have    been  re-  Gulf  R.  R.  Co.,  3  How.    Miss.    240,  it 

quired  to  pass  the  title.  was  decided  that  compensation  must 

'^  In  the  case  of  The  People  «.  Hay-  be  first  made,  the  constitution  of  that 
den,  6  Hill,  859,  the  opinion  states,  state  requiring  that  it  shall  not  be 
'the  statute  places  the  right  to  have  taken  'without  a  just  compensation 
compensation  made  where  the  princi-  first  made  therefor.' 
pie  of  the  constitution  places  it,  viz.,  "  In  the  case  of  Pittsburgh  v.  Scott, 
upon  the  forcible  devestment  of  the  1  Pa.  St.  309,  it  was  decided  that  it 
use  and  enjoyment  of  private  property  was  not  necessary  that  compensation 
for  the  public  benefit.'  If  the  devest-  should  be  actually  ascertained  and 
ment  intended  was  of  a  permanent  paid  before  private  property  is  appro- 
character  there  would  be  no  objection  priated  to  public  use.  That  it  was 
made  to  it.  sufficient    that    an  adequate   remedy 

•'  In  the  case  of  Smith  v.  Helmer,  7  was  provided  by  which  compensation 

Barb.  416,  the  opinion  states,  'It  is  could  be   obtained    without  any  un- 

Bufficient  for  this  case  that  the  settled  reasonable  delay.    To  the  construction 

construction  of  the  constitution  which  of  the  prohibitory  clause  proposed  it 

prohibits  private  property  to  be  taken  may  be  objected  that  it  will  not  pre- 

for  public  use  without  just  compensa-  vent  the  exercise  of  legislative  power 

tion,  actual  compensation    need    not  to  authorize  the  commission  of  serious 

precede  the  appropriation.'  injuries  upon  private  property  without 

"  In  the  case  of   Rubottom  x>.  Mc-  making  provision  for  compensation. 

Clure.  4  Black.  505,   it   was    decided  '*  A  construction  so  broad  as  to  pre- 

that  private  property  might  be  taken  vent  this  would   greatly  limit  the  leg- 

for  public  use,  upon  provision  being  islative  power,   and  bring  it  within  a 

the  exercise  of  legislative  power  to  injured,  and  some  times  quite  de- 
prescribe  the  course  of  proceeding  to  stroyed,  by  acts  authorized  by  legisla- 
be  pursued  to  take  private  property  tion,  which,  according  to  judicial  de- 
and  appropriate  it  to  public  use;  nor  cisions,  did  not  violate  any  provision 
to  prevent  its  exercise  to  determine  of  the  constitution, 
the  manner  in  which  the  value  of  "  Private  property  is  often  injured 
such  property  should  be  ascertained  by  the  construction  and  grading  of 
and  payment  made  or  tendered  The  highways  and  railways  when  no  at- 
legislative  power  is  left  entirely  free  tempt  has  been  made  to  change  its 
from  embarrassment  in  the  selection  character  from  private  to  public  prop- 
and  arrangement  of  the  measures  to  erty.  The  cases  of  Day  v.  Stetson,  8 
be  adopted  to  take  private  property  Greenl.  365 ;  Callender  v.  Marsh,  1 
and  appropriate  it  to  public  use,  and  Pick.  418 ;  Canal  Appraisers  v.  The 
to  cause  a  just  compensation  to  be  People,  17  Wend.  571 ;  and  Susque- 
made  therefor.  hanna  Canal  Co.  v.  Wright,  9  Watts  & 

"  The  provision  was  not  introduced  Serg.  9,  present  examples  of  it. 
or  intended  to  prevent  legislation  au-  "  The  provision  was  not  designed, 
thorizing  acts  to  be  done  which  might  and  it  cannot  operate  to  prevent  legis- 
be  more  or  less  injurious  to  private  lation  which  should  authorize  acts 
property  not  taken  for  public  use.  It  operating  directly  and  injuriounly,  as 
is  not  unusual  to  find  that  private  well  as  indirectly,  upon  private  prop- 
property  has  been  greatly  injured  by  erty  when  no  attempt  is  made  to  ap- 
public  improvements  when  there  has  propriate  to  public  use.  An  instance 
been  no  attempt  to  take  it  for  public  of  this  kind  of  legislative  action  will 
use.  The  records  of  judicial  proceed-  be  found  in  the  case  of  the  Common- 
ings  show  that  private  property  in  wealth  t).  Tewksbury,  11  Mete.  55, 
railroads,  turnpike  roads,  toll  bridges  where  a  person  was  held  indictable  for 
and  ferry  ways  has  been  often  greatly  the  removal  of  gravel  from  his  own 
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may  be  enjoined  by  a  court  of  equity,  or  prosecuted  in  trespass  at 

law  for  so  doing.     The  right  of  the  land-owner  to  the  damages 

much  narrower  sphere  of  action  than  mitted    for    the    acquisition  of  title, 

it  was  accustomed  to  claim  and  exer-  when  it  becomes  manifest   by  an  an- 

cise  without  complaint  before  the  con-  reasonable  delay  that  the  avowed  pur- 

stitutions  containing  this   clause  were  pose  is  not  the  real   one,  or  that,   if 

framed.     Reliance    must     be    placed  real,  it  has  been  abandoned,  the  meas- 

upon  the  justice  of  legislation,  and  ores  permitted  for  that  purpose  will 

upon  the  administration  of  the  laws  no  longer  be  authorized,  and  if  the 

for  a  recompense   for  such  injuries,  occupation    be    continued    after  that 

and  not  upon  a  provision  of  the  con-  time  thp  occupants  will  be  trespassers, 

stitution  not  designed  for  such  a  pur-  and  liable   to  be  prosecuted  as  such, 

pose.  The  damages  occasioned   before   the 

'*  Another  objection  to  this  construe-  right  of  exclusive  occupation  became 

tion  may  be  that  the  owner  will  not  extinct  may  be  recovered  by  an  action 

be  able  to  recover  compensation  for  of  trespass,  or  by  an  action  on  the  case, 

the  exclusive  occupation  of  his  land,  containing  in    the   declaration    aver- 

and   for  the    injuries    thereby    occa-  ments    that  an  exclusive  occupation 

sioned,  when  the  proceedings  are  not  wag  authorized    for  the   purpose    of 

so  completed  and  compensation  made  acquiring  title  for  public  use,  and  that 

as  to  transfer  any  title   to  land,  or  to  no  such  proceedings  have  taken  place 

an  easement  in  it  for  public  use.  as  would  transfer  any  title   within  a 

"  This  objection   is   believed   to  be  reasonable  time,  with  other   suitable 

founded  upon  an  incorrect  position,  averments.    If  the  occupants   should 

If  compensation  be  not  made  within  a  be  regarded  as  trespassers  a&  iniiio,  it 

reasonable  time  after  the   land  has  would  not  be,  as  has  been   supposed, 

been  exclusively  occupied,  the  right  because    they  had  omitted  to  make 

to  continue  that  occupation  will   be-  compensation,  but  because   they  had 

come    extinct.     It    being    authorized  continued  to  occupy  or  commit  tres- 

only  as  a  part  of  the  proceedings  per-  passes  after  it  had  become  manifest 

land  contrary  to  a  statute  provision,  purpose,  where  there  was  no  attempt 

which  did  not  assume  to  appropriate  to  appropriate  it  to  public  use.     Such, 

to  public  use  or  to  make  compensation  acts  of  legislation  might  be  very  un- 

for  it.  just,  and  it  may  be  presumed  that  no 

"  The  design  appears  to  have  been  legislative  body  would  make  such  en- 

simply  to  declare  that  private  property  actments  without  making    provision 

shall  not  be  changed  to  public  prop-  for  the  compensation  of  injuries  to 

erty,  or  transferred   from  the  owner  private  property  occasioned  by  acts  de- 

to  others  for  public  use  without  com-  signed  to   promote  the  public  good. 

pensation;    to   prevent    the   personal  *     *     *♦     *♦««**♦♦ 

property  of    individuals   from  being  "  This  leads  to  a  further  inquiry  to 

consumed  or  destroyed  for  public  use  ascertain  the  sense  in  which  the  word 

without  compensation,  not  to  protect  taken  was  used  in  the  constitution, 

such  property  from  all  injury  by  the  "That  word  is  used  in  a  variety  of 

construction  of  public  improvements  ;  senses,  and  to  communicate  ide^s  quite 

not  to  prevent   its   temporary  posses-  dififerent.     Its  sense,  as  used  in  a  par- 

sion  or  use  without  a  destruction  of  ticular  case,  is  to  be   ascertained  by 

it  or  a  change  of  its  character.     It  was  the  connection  in  which  it  is  used,  and 

designed  also  to  prevent  the  owner  of  from  the  context  the  whole  being  ap> 

real  estate  from  being  deprived  of  it,  plied  to  the  state  of  facts  respecting 

or  of  an  easement  in  it,  and  to  prevent  which  it  was  used, 

any  permanent  change  of  its  character  "  It  cannot  well  be  denied,  and  it  is 

and  use  without  compensation.    While  generally  admitted  to  have  been  used 

it  was  not  designed  to  prevent  iegisla-  in  constitutions  containing  this  clause 

tion  which  might  authorize  acts  upon  to  require  compensation  to   be  made 

it  which  would  by  the  common  law  be  for  private  property  appropriated  to 

denominated  trespasses,  including  an  public  use,  by  the  exercise  on  the  part 

excludive  possession  for  a  temporary  of   the    government  of    its   superior 
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awarded  is  a  correlative  right  to  that  of  the  company  to  the  land. 
If  the  company  has  no  vested  right  to  the  land,  the  land-owner 
has  none  to  the  price  of  the  land."  * 

that  their  avowed  was  not  their  real  **  3.  That  the  right  to  sach  tem- 
parpose,  or  after  their  real  parpose  porary  occupation  as  an  incipient  pro- 
had  been  abandoned.  ceeding  will    become    extinct  by  an 

*'  It    is    not    necessary     to     decide  unreasonable  delay  to  perfect  proceed- 

whether    such    an    action    could    be  ings,  including  the  actual  payment  or 

maintained,    for    the    distinction    be  tender  of  compensation  to  acquire  a 

tween  the  actions  of  trespass  and  case  title  to  the  land,  or  of  an  easement  in 

has  been  abolished  in  this  state.  it. 

"  After  some  difference  of  opinion,  it  "  4.  That  an  action  of  trespass  guare 

may  now  be  regarded  as  settled,  that  clausum  may  be  maintained  to  recover 

enactments  which  authorize  private  damages  for  the  continuance  of  such 

property  to  be  taken   for  public  use  occupation,  unless  compensation,  or  a 

must  provide  the  means  or  course  to  tender  of  it,  be  made  within  a  reasou- 

be    pursued    to    have     compensation  able  time  after  the  commencement  of 

made  for  it.  such  occupation. 

**  The  conclusions  to  which  this  dis-  *'  5.  That  under  such  circumstances  an 

cussion  leads  are  :  action  of  trespass,  or  an  action  on  the 

**  1.    The     clause    in    constitutions  case  may  be  maintained    to    recover 

which  prohibits  the  taking  of  private  damas^es  for    all    the    injuries    occa- 

property  for  public  use   was  not  de-  sioned  by  the  prior  occupation, 

signed  to  operate,    and  it  does    not  ''In  this  case,  as  no  compensation  or 

operate,  to  prohibit  the  legislative  de-  tender  of  it  was  made  to  the  plaintiif 

partment  from  authorizing  an  exclu-  within  a  reasonable  time  after  his  es- 

sive  occupation  of  private   property  tate  was  occupied  by  the  corporations, 

temporarily,  as  an  incipient  proceed-  no  title  to  it,  or  to  an  easement  in  it, 

ing  to  the  acquisition  of  a  title  to  it,  has  been  acquired,  and  the  occupation, 

or  to  an  easement  in  it.  although     legally    commenced,     has 

"  2.  It  was  designed  to  operate,  and  ceased  to  be  legal, 
it  does  operate,  to  prevent  the  acquisi-  "  As  the  corporation  acquired  no  title 
tion  of  any  title  to  land,  or  to  an  ease-  to  the  land,  or  to  any  easement  in  it, 
meut  in  it,  or  to  a  permanent  appro-  the  defendant  could  acquire  none  by 
priation  of  it  from  an  owner  for  pub-  his  conveyance  from  that  corpora- 
lie  use,  without  the  actual  payment  or  tion." 
tender  of  a  jucrt  compensation  for  it. 

title  to  all  property  required  by  the  the  individual,  and  that  by  its  exer- 
necessities  of  the  people  to  promote  cise  the  individual  and  inferior  title 
their  common  welfare.  becomes  wholly  or  in  part  extin- 
**This  appears  to  have  been  denom-  guished  —  extinguished  to  the  extent 
inated  the  right  of  eminent  domain,  to  which  the  superior  title  is  exercised, 
of  supereminent  domain,  of  transcen-  To  take  the  real  estate  of  an  Individ- 
dental  propriety.  These  terms  are  of  ual  for  public  use  is  to  deprive  him  of 
importance  only  to  disclose  the  idea  his  title  to  it,  or  of  some  part  of  his 
presented  by  them,  that  the  right  to  title,  so  that  the  entire  domain  over  it 
appropriate  private  property  to  public  no  longer  remains  with  him.  He  can 
use  rests  upon  the  position  that  the  no  longer  convey  the  entire  title  and 
government  or  sovereignty  claims  it  by  dominion." 
virtue  of  a  title  superior  to  the  title  of 

'  Stacey  v.  Vermont  Cent.  R.  Co.,  27  damages  was  a  condition  precedent 
Vt.  39.  See,  also,  1  Redf.  on  Rail.,  §  to  the  right  to  enter  upon  the  land 
65.  for  the  purpose  of  building  the  rail- 
In  Stacey  u.  Vermont  Cent. R. Co.,  27  road  and  without  which  the  company 
Vt.  39,  it  was  held  that  the  payment  might  be  enjoined,  or  prosecuted 
or  deposit  of  the  money  awarded  for  for  the  trespass;  and  that,  if  the  com- 
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Seo.  449.     Damage! -—mode  of  estimating.  —  We  have  heretofore 

stated  the  rule  of  damages  in  such  cases  as  follows :  "  The  stat- 

pany  has  no  vested  right  to  the  land,  from    any  incumbrance  arising  from 

the  owner  has  none  to  the  damages  that  location   or  survey  of  the   road, 

awarded  him.  That  abandonment  of  the  line  of  the 

In  this  case  Isham,  J.,  says :  road  over  the  plaintifiTs  land,  however, 

"  This  action  is  brought  to  recover  does  not  necessarily  supersede  hia 
damages  which  were  appraised  by  claim  for  damages.  The  right  to  re- 
commissioners  for  taking  the  plaintifif  s  cover  those  damages,  whether  liqui- 
land  for  the  use  and  construction  of  dated  by  the  agreement  of  the  parties 
the  Vermont  Central  railroad.  Tha  or  by  commissioners,  is  not  necessarily 
survey  of  the  road  was  made  on  the  defeated  by  that  act  of  the  company. 
4th  of  June,  1847,  and  was  recorded  If  the  land  has  once  been  taken,  if  the 
in  the  town  clerk's  office,  on  the  5th  company,  for  any  period  of  time,  have 
of  August  in  the  same  year.  been  seized  and  possessed  of  the  land 

'*  The  appraisal  of  damages  by  the  so  appraised,  or  if  the  plaintiff  has 

commissioners  was  made  on  the  5th  of  had,  at  any  time,  a  perfected  right  to 

January,  1849,  and  was  recorded  on  the  the  damages  awarded  by  the  commia- 

6th  of  February,  afterward.    No  ap-  sioners,  a  subsequent  abandonment  of 

peal  having  been  taken  within  ninety  that  location,  and  the  establishment  of 

days,  as  limited  by  the  8th  section  of  a  new  line  for  the  road,  will  have  no 

the  charter,  that  appraisal  has  become  effect  to  defeat  the  plaintiffs  claim  for 

conclusive  as  to  the  amount  of  dam-  the  damages  which  have  been  awarded 

ages  sustained,  and,  if  the  plaintiff  is  to  him.    >yestbrook«.  North,2GreenI. 

entitled  to  recover,  will  prevent  any  179  ;  Hampton  c.  Coffin,  4  N.  H.  517; 

further  litigation  of  that  matter.  Harrington  v.  Com'rs  of  Berkshire,  22 

"  It  appears  from  the  case  also,  that  Pick.  267 ;  Hawkins  «.  Rochester,  1 
in  February,  1850,  the  defendants  Wend.  58.  Under  such  circumstances 
changed  their  line  of  road  by  locating  the  plaintiff  would  be  entitled,  on  the 
the  same  on  other  land  than  that  of  abandonment  of  that  location,  to  the 
the  plaintiff,  and  upon  which  their  land  free  from  any  incumbrance  of 
road  has  been  constructed.  That  al-  that  character,  and  also  to  the  dam- 
teration  of  their  line  of  the  road  has  ages  which  were  allowed  to  him. 
superseded  the  necessity  of  taking  the  "  The  important  question  in  the  case 
plaintiffs  land  on  which  the  road  was  therefore  arises,  whether  the  Vermont 
first  surveyed.  The  right  of  the  cor-  Central  Railroad  Company  have  ever 
poration  to  change  the  line  of  their  been  seized  or  possessed  of  this  land 
road  is  given  them  by  the  15th  section  of  the  plaintiff,  and  for  which  the 
of  their  charter,  which  provides  that  award  of  the  commissioners  was  made ; 
if  the  directors  of  that  company,  for  or  has  the  plaintiff  ever  had  a  vested 
any  cause,  shall  deem  it  expedient,  right  to  the  damages  which  were 
they  may  change  the  location  of  such  awarded  on  that  survey  of  the  road  ? 
parts  of  their  road  as  they  shall  deem  The  determination  of  these  questions 
proper.  That  change  in  the  line  of  depends  upon  the  construction  which 
their  road,  however,  will  operate  as  an  is  to  be  given  to  the  7th  section  of  the 
abandonment  of  their  former  survey  charter  of  this  company.  We  obvi- 
on  the  plaintiffs  land,  so  that  the  com-  ously  can  derive  but  little  aid  on  this 
pany  can  no  longer  claim  any  right  or  subject  from  adjudged  cases  in  other 
interest  in  the  land  itself,  or  to  any  states,  unless  they  have  arisen  upon 
easement  growing  out  of  it,  in  conse-  some  statutory  provision,  embrac- 
quence  of  that  survey  having  been  ing  substantially  the  specific  pro- 
made.  That  doctrine  has  been  ex-  visions  of  that  section  of  this  charter, 
pressly  held  in  Massachusetts,  in  rela-  By  that  section  it  is  provided,  that 
tion  to  highways.  Commonwealth  v.  when  land  or  other  real  estate  is  taken 
Westborough,  8  Mass.  406,  and  by  the  corporation  for  the  use  of  their 
Same  v.  Cambridcpe,  7  id.  168,  and  the  road,  and  the  parties  are  unable  to 
same  effect,  we  think,  will  follow  in  agree  upon  the  price  of  the  land,  the 
cases  of  this  character.  The  result  is,  same  shall  be  ascertained  and  deter- 
that  the  plaintiff  retains  his  land  free  mined    by    commissioners,     together 
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ntee  of  the  states  generally  make  some  provision  in  reference  to 

damages  in  such  cases,  such  as  that  in  estimating  the  same  no 

with  tlie  charges  and  costs  accraing  valuation /shoald  entitle  the  companj 
thereon,  a7id  upon  the  payrrhent  of  the  to  the  estate  or  land  as  f  ally  as  if  it 
9ame,  or  by  depositing  th>e  amount  in  a  had  been  conveyed.  The  charter  of 
bank  as  shall  be  ordered  by  the  commis-  that  company  and  of  this,  in  all  parti- 
siojiers,  the  company  shall  be  deemed  to  culars  important  upon  this  question, 
be  seized  and  possessed  of  all  such  lands  are  substantially  similar.  The  court 
as  shall  have  been  appraised.  Tiiis  pro-  remarked,  'that  it  is  the  payment  or 
vision  is  quite  specific  in  stating  what  tender  of  the  value  assessed  by  the 
act  on  the  part  of  the  corporation  vests  inquisition  which  gives  the  title  to  the 
in  them  a  right  to  the  land.  They  company,  and,  consequently,  without 
derive  no  title  to  the  land  or  any  ease-  such  payment  or  tender  no  title  could, 
ment  growing  out  of  it,  from  the  fact  by  the  very  terms  of  the  law,  have 
of  their  having  surveyed  the  road  passed  to  them.'  They  further  ob- 
across  the  plaintiflTs  land,  or  having  served :  '  that  it  can  hardly  be  ques- 
placed  that  survey  on  record,  nor  by  tioned,  that  without  acceptance  in  the 
having  the  damages  appraised  by  com-  mode  preserved,  the  company  were  not 
missioners,  and  causing  their  award  bound ;  that  if  they  had  been  dissatis- 
to  be  recorded.  The  statute  is  ex-  fied  .with  the  estimate  placed  upon  the 
press,  that  the  payment  or  deposit  of  land,  or  could  have  procured  a  more 
the  money  according  to  the  award  eligible  site  for  the  location  of  their 
must  be  made  before  any  such  right  road,  they  would  have  been  at  liberty, 
accrues.  Until  that  payment  is  made,  before  such  acceptance,  wholly  to  re- 
the  company  have  no  right  to  enter  nounce  the  inquisition.  The  proprie- 
upon  the  land  to  construct  the  road  or  tors  of  the  land  could  have  no  author- 
exercise  any  act  of  ownership  over  the  ity  to  coerce  the  company  into  its 
same.  A  court  of  equity  would  enjoin  adoption.'  The  same  doctrine  was 
them  from  exercising  any  such  right,  sustained  in  the  case  of  Bloodgood  v. 
or  they  might  be  prosecuted  in  tres-  Mohawk  &  Hud-  R.  R.  Co.,  18  Wend, 
pass  at  law.  The  survey  and  appraisal  10, 19.  In  that  case  the  company  were 
of  damages  are  merely  preliminary  authorized  to  enter  upon  the  land  and 
steps  to  ascertain  the  terms  upon  which  make  such  examinations  and  surveys 
the  land  can  be  taken  for  such  pur-  as  were  necessary  to  determine  the 
poses,  if  the  company  shall  see  fit  to  most  advantageous  route  for  the  road, 
use  the  same  for  the  construction  of  and  to  take  the  same  for  that  purpose; 
their  road.  If  it  is  accepted,  and  the  provided,  that  all  land  so  taken  shall 
company  conclude  to  take  the  land,  be  purchased  by  the  company  of  the 
that  acceptance  and  that  taking  is  owner,  and  in  case  of  a  disagreement 
consummated  only  by  a  pavment  or  as  to  the  price  or  value  of  the  land, 
deposit  of  the  money,  for  the  use  of  commissioners  were  to  be  appointed 
the  owner  of  the  land,  as  awarded  to  determine  the  same,  and  upon  pay- 
and  directed  by  the  commissioners,  ment  of  such  damages  toith  tJie  costs,  or 
The  case  of  the  Baltimore  &  Sus-  depositing  tlie  same  in  a  bank  in  the 
quehanna  R.  Co.  «.  Nesbit  et  a^.,  10  city  of  Albany^  then  the  corporation 
Howard,  395,  is  very  decisive  on  this  shall  be  deemed  to  be  seized  and  pos- 
question.  In  that  case  land  was  taken  sessed  of  the  land  so  appraised.  It  will 
by  the  company  under  a  charter  at  once  be  perceived,  that  the  provis- 
granted  by  the  State  of  Maryland,  ions  of  that  charter  are  not  only  simi- 
Under  a  provision  in  their  charter,  the  lar  in  this  respect  to  that  of  the  Ver- 
damages  were  assessed  by  a  jury,  and  mont  Central  Railroad  Company,  but 
that  assessment  was  confirmed  by  the  that  they  are  expressed  in  very  simi- 
court.  In  that  case,  as  in  this,  the  road  lar  language.  The  Chancellor  re- 
was  located,  and  the  damages  conclu-  marked  '  that  this  provision  should  be 
sively  determined  and  settled,  so  that  considered  in  the  nature  of  a  condition 
no  further  litigation  could  arise  on  precedent,  not  only  to  the  acquisition 
that  matter.  In  that  case,  as  in  this  of  the  legal  title  to  the  land,  but  also 
also,  the  charter  provided,  that  the  to  the  right  to  enter  and  take  the  per- 
payment,  or  tender  of  payment  of  such  manent  possession  of  the  land  for  the 
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account  Bhall  be  taken  of  the  benefits  conferred  by  the  con- 
templated improvement  for  which  the  land  is  taken.^  The  gen- 
use  of  the  corporation.*  It  is  very  vested  right  to  the  land,  the  owner  of 
clear,  from  these  cases,  that  as  the  the  land  has  no  vested  right  to  the  price 
Vermont  Central  Railroad  Company  which  was  to  be  paid  for  it.  This  is 
have  never  paid  or  deposited  the  the  very  ground  upon  which  the  cases 
amount  of  that  award  of  the  commis-  were  sustained  to  which  we  were  re- 
sioners  for  the  benefit  of  the  plaintiff,  ferred  in  the  2  Greenl.  179 ;  4  N. 
as  ordered  by  them,  that  the  company  H.  517 ;  and  1  Wend.  53.  Two  of 
have  never  acquired  any  right  or  title  these  cases  were  in  assumpsit,  and  the 
to  the  land  appraised,  or  to  any  ease-  other  in  debt  for  the  recovery  of  a 
ment  growing  out  of  it ;  and  that  none  sum  awarded  for  land  taken  for  simi 
can  now  be  acquired  under  those  pro-  lar  purposes.  The  land-owner  was 
ceedings.  The  abandonment  of  that  allowed  to  recover  his  damages,  and 
location,  and  the  adoption  of  a  new  was  treated  as  having  a  vested  right 
route,  and  the  construction  of  their  to  them,  as  a  vested  right  to  the  ease- 
road  thereon,  will  prevent  the  acquisi-  ment  in  the  land  had  been  acquired,  for 
tion  of  any  such  title  or  the  perfection  which  those  damages  had  been  given  aa 
of  any  such  right.  a  compensation.  That  is  also  the  doc> 
"  It  is  insisted,  however,  that  trine  of  the  case  in  10  How.  395,  for 
though  the  corporation  have  no  right  on  that  ground  alone  was  sustained 
to  the  laud,  and  have  never  been  the  constitutionality  of  the  act  of 
seized  or  possessed  of  the  same,  yet  Maryland,  in  causing  to  be  vacated  the 
that  the  plaintiff,  under  the  provisions  fir8t  appraised,  and  ordering  a  new  in 
of  that  act,  has  acquired  a  vested  right  quisition  to  be  taken.  As  there  had 
to  the  damages  awarded  by  the  com-  been  no  payment  or  tender  of  the 
missioners,  and  that  that  right  became  damages  assessed,  there  was  no  vested 
vested  in  him  when  the  award  was  right  to  the  land,  and  for  that  reason 
made  and  recorded.  The  statute  re-  the  act  was  held  constitutional  in  va- 
quires  '  that  the  commissioners  shall  eating  the  first  inquisition.  On  the 
determine  the  damages  which  the  same  erround,  and  for  that  reason  spe- 
owner  of  the  land  may  have  sustained,  cifically  assigned,  the  court,  in  the  case 
or  shall  be  likely  to  sustain,  by  tJie  ot-  of  Harrington  t?.  Berkshire,  22  Pick. 
cupaiion  of  the  same  for  the  purposes  267,  granted  a  mandamus  to  enforce 
aforesaid.*  The  actual  taking  and  oc-  the  payment  of  damages  awarded  to 
cupation  of  the  same  for  such  pur-  the  landholder.  The  road  had  been 
poses  is  the  foundation  upon  which  laid,  the  title  to  the  easement  nmler 
the  binding  character  of  that  award  is  tJieir  statute  had  vested,  and  for  that 
made  to  rest.  It  is  those  circum-  reason,  the  party  had  a  vested  right  to 
stances  which  the  commissioners  are  the  damages  awarded.  We  know  of 
to  take  into  consideration  in  ascertain-  no  case,  neither  have  we  been  referred 
ing  the  amount  of  damages.  If,  there-  to  any,  in  which  such  damages  have 
fore,  the  land  has  never  been  taken  been  recovered,  or  in  which  the  owner 
by  the  company  in  a  manner  in  which  of  the  land  has  been  considered  as 
they  can  legally  occupy  the  same,  no  having  a  vested  right  to  the  same, 
damages  have  arisen,  or  can  arise,  from  when  the  corporation  had  acquired  no 
that  cause.  When  the  corporation  right  to  the  land,  or  to  an  easement 
obtains  a  vested  right  to  the  land,  or  growing  out  of  it.  There  is  no  pro- 
to  the  easement,  the  landholder  has  a  priety  or  consistency  in  saying,  that 
vested  right  to  the  damages;  that  the  plaintiff  shall  recover  this  corn- 
specific  act,  which  vests  the  right  in  pensation  for  land  which  has  never 
them,  gives  also  a  vested  right  to  the  been  taken  or  purchased  from  him; 
owner  of  the  land.  These  respective  that  this  company  shall  pay  for  a  right 
rights  are  correlative, and  have  a  recip-  or  an  easement,  which  they  never  had, 
rocal  relation ;  the  eicistence  of  one  and  which  they  never  could  legally 
depends  upon  the  existence  of  the  enjoy.  If  the  line  of  this  road  had 
other.     If    the  corporation    have    no  been  so  varied  as  to   run  over  another 

»  Const.  la.,  art.  1,  §  18. 
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eral  rule  is,  that  the  party  whose  land  is  taken  may  recover  the 
market  value  of  the  land  thus  taken,  and,  in  the  absence  of  statu- 
tory provisions,  no  allowance  should  be  made  on  account  of  the 
general  advantage  which  the  owner  enjoys  in  common  with  the 

portion  of  the  plaintiff's  land,  it  would  impose  the  daty  of  making  fall  com' 

hardlj  be  contended  that  he  woald  be  pensation  to  each  land-holder,  as  the 

entitled  to   a   double    compensation ;  option  of  taking  the  land  of  each  is 

yet  such  would  be  the  result  if  this  exercised/    This  case  as  well  as  the 

action  can  be  sustained.  case  of  Burkinshaw  v.  The  Birming- 

'*The  cases   in   England    have  no  ham  &  Oxford  R.  Ck>.,  4  Eng.  Law  & 

definite  bearing  upon  this  subject,  nor  Eq.  489,  establishes    the    correlative 

are  they  in  conflict  with  the  construe-  and  reciprocal    relation  existing  be- 

tion  we  have  given  to  the  provisions  tween  the  right  of  the  company  to  the 

of  this  charter.    In  that  country,  gen-  land,  and  the  right  of  the  owner  of 

erally,  the  railroad  is  located,  and  its  the  land  to  the  damages  awarded.     If 

courses  definitely  defined,  when  the  the   land  has   been  taken  in  such  a 

application  is  made  to  parliament  for  manner  as  to  vest  in  the  company  a 

a  charter.     When  a  charter  is  granted,  right  to  the  use  and  occupancy  of  it, 

it   is  based   upon  that  location,  and  compensation  is  to  be  made ;  but  no 

authority  is  granted  to  take  that  spe-  right  to  such  compensation  can  exist 

cific    land    for    that    purpose.      The  where  the  land  has  not  been  taken, 

owner  of  the  land  is  required  to  spec-  "  The  authorities  upon  the  questions 

ify  the  sum  he  demands  for  it,  and  if  involved  in  this  case,  we  think,  are 

not  assented  to,  inquisition  is  to  be  more  than  ordinarily  clear  and  decis- 

made  to  determine  the  value  of  the  ive,  and  fully  establish  the  principle 

land.     Burkinshaw  v.  Birmingham  &  that  the  plaintifl  has  no  claim  to  these 

Oxford  Hallway  Co.. 4  Eng.  Law  &  £!q.  damages,  as  the  land  has  never  been 

492.     Under  those  charters  it  has  been  taken  or  occupied  by  the  corporation 

held  that,  if  no  inquisition  is  made,  for  the  purposes  mentioned  in  their 

the  company  are   bound  to   pay  the  charter ;  and  that  the  payment  of  the 

sum  specified,  and  not  only  has  pay-  money,  as  awarded  by  the  commission- 

ment  been  enforced    by   mandamus,  ers,  is  necessary,  and  is  to  be  treated 

but  the  company  have,  by   the  same  as  a  condition  precedent  to  the  right 

process,  been  compelled  to  carry  into  of  the  company  to  the  land,  or  to  any 

efif^ct  all  the  powers  delegated  to  them  easement  growing  out  of  it." 

by  their  charter.     Blakemore  v.  Gla-  In  Neal  «.  Pittsburgh  &  Connells- 

morganshire     Canal     Navigation,     1  ville  Railway    Company,    Bl   Pa.   St. 

Mylne  &  Keene,  162,    163 ;    Regina  v.  19,  it  is  held  that,  where  a  railway 

The  Eastern  Counties  R.  Co.,  10  Ad.  company    had     located     their     road 

&  Ell.  581 ;  Regina  v.  The  York  North  through  a  man's  land,  and  had  the 

Midland  R.  Co.,   16  Eng.  Law  &  Eq.  damages  assessed  by  viewers  and  con- 

299.      That    doctrine,    nowever,    has  firmed  by  the  court,  the  owner  of  the 

since  been  overruled  in  the  Exchequer  land  was  entitled  to  execution  for  the 

Chamber,  to  which  the  last  cited  case  amount  as  upon  a  judgment  in  his 

was  carried  on  a  writ  of  error.     York  favor,  although  the  company  had  not 

&  X.  Midland  Railway  Co.  v.  Regina,  taken  possession,  and  had  instituted 

IS.Eng.  Law  &Eq.  206,207,208.  Those  proceedings  to  ascertain  the  advant- 

charters  are  now  treated  as  conferring  ages  of  another  route  with  a  view  to 

conditional  powers  to  take  the  land  on  change  the  location, 

making  compensation  for  it.    The  ob-  The  court  say  :    "  Though  railroad 

servations  of  Jebvis,  Ch.  J.,  in  the  companies  may    make    experimental 

last  case,  are  very  appropriate  and  ap-  surveys  at  pleasure  before  finally  lo- 

plicable  to  the  rights  of  the  parties  eating  their  road,  yet  certainly  it  has 

under  this  charter :    *  The   company  never  been  granted  to  them  to  have 

may  take  land ;  if  they  do,  they  must  experimental  suits  at  law  as  a  means 

make  full  compensation.    The  words  of  chaffering  with  the  land-owner  for 

of  the  statute  are  permissive,  and  only  the  cheapest  route." 

65 
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public  generally  by  reason  of  the  public  improvement.*  And 
where  damages  are  assessed  for  a  railroad,  it  should  include  com- 
pensation for  all  actual  loss  to  which  the  owner  will  be  subject  by 
reason  of  the  proper  construction  and  operation  of  the  road.  The 
proper  mode  of  ascertaining  damages  for  a  right  of  way  of  a  road 
across  lands  is  to  determine  the  market  value  of  the  premises  be- 
fore the  right  is  set  apart,  and  then  again  immediately  after,  and 
the  difference  will  be  the  true  measure  of  damages.  Present  val- 
ues and  the  immediate  and  necessary  consequence  of  parting  with 
the  right  conferred  being  alone  proper  to  be  considered,  and 
future  benefits,  abuse  of  privilege  and  unwillingness  of  the  owner 
to  part  with  the  right  should  be  disregarded.  The  condition  in 
which  the  premises  will  be  left  after  the  right  of  way  is  taken, 
together  with  the  damages  assessed,  should  be  equal  to  the  value  ol 
the  premises  immediately  before  the  right  of  way  is  taken.' 
Present  depreciation,  and  not  anticipated  injuries,  is  the  measure 
of  damages,*  although  future  exposure  to  fire  may  be  proper  to 
be  considered  by  a  jury  in  estimating  them,  as  it  would  tend  to 
reduce  the  present  value."  * 

*  Jacob  V.  Citj  of  LouisviUe,  9  Dana  57  ;  Patten  v.  North  Cent.  R.  Co.,  id. 
(Kj.\  114 ;  2  Kent's  Com.  339  and  426 ;  Dorian  v.  Eaet  Brandjwine,  etc., 
notes;  Israel  v.  Jewett,  29  la.  475;  R.  Co.,  46  id.  520 ;  Town  of  Lambert- 
Fleming  V.  The  Chicago,  etc.,  R.  Co.,  ville  v.  Clevinger,  1  Vroom  (N.  J.), 
84  id.  353.  -53 ;    Amsden    9.    Dnbuqae,    etc,    R. 

*WatBon©.  The  Pittsburgh,  etc.,  R.  Co.,  28  la.  542;  San  Francisco,  etc., 
Co.,  37  Pa.  St.  469;  SchuylkiU  Nav.  R.  Co.  v.  Caldwell,  31  Cal.  367;  Ting- 
Co.  V.  Thobum,  7  S.  &  R.  411 ;  Deaton  ley  tj.  City  of  Providence.  8  R.  I.  493, 
f>.  Polk  Co., 9  la.  594;  Preston  v.  Du-  Bangor  R.  Co.  v.  McComb,  60  Me.  290; 
bnque,  etc.,  R.  Co.,  11  id.  15;  Henry©.  Thompson  v.  Grand  Gulf  R.  Co.,  3 
Dubuque,  etc.,R.  Co.,  2  id.  288  ;  Sater  How.  (Miss.)  240;  Bonaparte  «.  Cam- 
«.  Burlington,  etc.,  R.  Co.,  1  id.  386.  den,  etc.,  R.  Co.,  1  Bald.  (C.  C.)  205; 

»  Wilmington,  etc.,  R.  Co.  t).  Stauf-  Rexford  v.  Knight,  11  N.  Y,  308;  Blood- 

fer,  60  Pa.  St.  374.  good  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 

« Field  on  Dam.,  §  846;  citing  Col-  9;    Baker  v.  Johnson,   2    Hill.    342; 

yille  f).  RaUway,  19  Minn.  283.     See,  People  v.  Harden,  6  id.  359. 

also,  Pottstown  Gas  Co.  v.  Murphy,  39  Mr.  Redfield  observes  in  reference  to 

Pa.  St.  257 ;  Homstein  v.  Atlantic,  etc.,  the  mode  of  estimating  damage  as  fo]- 

R.  Co.,  51  id. 87 ;  Buckwaltert).  Black-  lows:  "But  this  is  most  readily  and 

rock  Bridge  Co.,  38  id.  281 ;  Dearborn  fairly  ascertained  by  determining  the 

V.  The  Boston,  etc.,  R.  Co.,  4  Foster  value  of  the  whole  land,  without  the 

(N.  H.),  179  ;  Mt.  Washington  R.  Co.'s  railway  and  the    portion    remaining 

Petition,    35  N.  H.   134 ;    Minnesota  after  the  railway  is  built.    The   di^ 

Cent.  R.  V,  McNamara,  13  Minn.  508 ;  ference  is  the  true  compensation  to 

Winona,  etc.,  R.  Co.  «).  Waldron,  11  id.  which    the    party    is    entitled."      1 

515  ;  Fleming  v.  Chicago,  etc.,  R.  Co.,  Redf.  on  Rail.,  §  71.  This  gives  the 
34  la.  553 ;  Deaton  v.  County  of  Polk,  owner  the  benefit  anticipated    from 

9  id.  594 ;  East  Pennsylvania  R.  Co.  «.  the  building  of  the  road,  from  which 
Hottenstine,  47  Pa.  St.  28 ;  Searle  «.  others  in  close  proximity  to  the  road 
The  Lackawanna,  etc.,  R.  Co.,  33  id.    maybe  equally  benefited.    And    the 
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Sbo.  450.  XDements  of  damages  whioh  may  be  oonflidered.  —  In  esti- 
mating the  damages  sustained,  the  appraisers,  however  selected,  or 
the  jury,  where  it  is  submitted  to  a  jury,  may  consider  not  only 
the  present,  but  the  prospective  injury  which  the  party  will  sus- 
tain by  a  prudent  construction  and  operation  of  the  road.  Thus, 
they  may  take  into  account  the  effect  which  a  proper  construction 
of  the  road  will  have  in  diminishing  deposits  of  sediment  on  the 
balance  of  the  land ;  *  the  deterioration  of  the  balance  of  the  land; 
the  additional  risk  by  fire  and  care  of  family  and  stock,  in  con- 
sequence thereof ;  the  inconvenience  of  embankments,  excavations 
and  other  obstructions  to  the  free  use  of  the  land  or  buildings ; ' 
the  increase  or  decrease  in  value  of  the  remaining  lands,  and  the 
additional  expense  of  fencing.'  But  these  elements  and  consid- 
erations should  be  considered  as  affecting  the  present  damages 
for  the  taking  of  the  land;  the  true  rule  being,  as  we  have  stated 
it,  viz.,  the  difference  between  the  value  of  the  land  before 
and  inunediately  after  the  appropriation,  as  affected  by  the 
various  circumstances  which  we  have  indicated.  But  where  the 
whole  land  of  a  party  is  taken,  the  measure  of  damages  would  be 
the  whole  value  of  the  land  at  the  time  of  the  taking,  without 
regard  to  the  anticipated  benefits  which  may  result  from  the  con- 
struction and  operation  of  the  road.* 

Sec.  451.  X«and  injuriotisly  affected  but  not  taken.  —  It  is  a  gen- 
erally recognized  doctrine  of  the  common  law,  that  railroad  cor- 
porations are  not  liable  for  the  incidental  damages  occurring  to 
premises  not  taken,  under  the  exercise  of  the  right  of  eminent 
domain,  provided  they  exercise  proper  care  in  the  construc- 
tion and  operation  of  their  roads.  Such  damage  is  damnum 
absque  injuria^  and  no  action  can  be  maintained  therefor.*    But 

right  to  consider  benefitfi  to  be  deriyed  reduce  the  amount  of  compensation 
in  common  with  others  has  been  ques-  for  the  appropriation  of  lands,  by  rail- 
tioned  in  many  cases,  as  an  element  to     road  corporations. 

'CJoncord  R.  Co.  «.  Greely,  3  Fost.  cific  R.  Co.tJ.Chry8tal,25Mo.544.  See, 

237.  also,  in  case  of  woodlands,  Ryder  «. 

Somerville,  etc.,  R.  Co.  «.  Doughty,  Striker.   63  N.  Y.    136.      The  value 

2  Zabr.  495.  should  be  fixed  at  the  time  proceed- 

*  Greenville,  etc. ,  R.  Co.  ^.  Partlow,  ings  are  commenced.     Graham  tJ.  Con- 

5  Rich.  428.  nersville  R.  Co.,  36  Ind.  468;  10  Am. 

^  See  notes,  supra  ;  Little  Miami  R.  R.  56. 

Co.  w.  CoUett,  6  Ohio  (N.  S.),  182 ;  Pa-  »  Field  on  Dam.,  §  43. 
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they  would  be  liable  for  diverting  a  Btream  of  water  from  its 
natural  course,  whereby  a  person  sustains  damage.* 

1  Hatch  V.  Vermont  Cent.  R.  Co.,  and  for  doing  tnis  it  is  scarcely  needful  to 

Whitcomb  v.  Same,  25  Vt.  49.  disease.     It  was,  doubtless,  esteemed 

In  reference  to  such  cases,  Redfisld,  some  object  to  encourage  such  com- 

C.  J.,  observed  :  panies  to  build  their  roads.    The  ex- 

"  The  important  question  in  the  case  tent  of  such  injuries  had  not  been 
is,  how  far  this  railway  company  is  much  considered,  perhaps,  at  that 
liable  for  consequential  damage  to  time,  and  almost  all  our  citizens 
lands  near  their  track,  but  no  part  of  then  esteemed  a  desideratum  to  bring 
which  is  taken,  by  them,  for  any  pur-  a  railway  as  near  them  as  possi- 
pose.  It  seems  to  be  conceded  in  the  ble,  the  nearer  the  better.  I  should 
argument  for  the  plaintiff,  and  as-  not  probably  be  able  to  give  much 
sumed  on  all  hands,  that  nothing  in  force  to  an  argument,  which  is  said  to 
the  company's  charter,  or  in  any  gen-  influence  some  minds,  that  it  would 
eral  statute  of  the  state,  in  force  at  be  impossible  for  any  company  to 
the  time,  in  terms  made  them  liable  stand  up  under  such  a  burden.  I 
for  such  damage.  Indeed,  this  as-  should  probably  think,  if  such  was 
sumption  seems  indispensable  to  en-  the  statute  or  the  law,  that  they  must 
able  the  plaintifif  to  get  along  with  his  stand  up  under  it,  or  fall  before  it. 
case.  For,  if  such  remedy  is  given  by  And  it  seems  to  me,  that  such  a  statute 
statute,  it  is  probably  exclusive,  or  regulation,  which  exists  in  England, 
at  all  events  it  would  doubtless  often  and  in  Massachusetts,  and  perhaps  in 
have  been  resorted  to  long  before  some  of  the  other  states,  is  highly 
this.  But  no  such  claim  has  ever  been  equitable  and  just.  And  if  these  pub- 
made,  by  any  one  ;  and  this  may  be  lie  works  cannot  be  maintained  upon 
regarded  as  pretty  satisfactory  proof  fair  and  just  grounds,  by  individual 
that  no  such  express  provision  exists,  enterprise,  they  must  be  fostered  hy 
The  English  courts  seem  to  consider  public  grants,  or  delayed  till  they  can 
a  provision  in  the  charter  for  assess-  be  thus  maintained.  But  if.  instead 
ing  damages,  in  a  summary  way,  ex-  of  this,  the  legislature  sees  fit  to  an- 
clusive  and  not  a  cumulative  remedy,  nex  no  such  condition  to  the  charter. 
East  and  West  India  Docks,  etc.  v.  and  thus  virtually,  so  far  as  they  have 
Gattke,  8  Eng.  Law  &  Eq.  59 ;  Wat-  the  power,  exempt  them  from  any 
kins  f .  Great  Northern  Railway,  6  id.  such  obligation,  the  company  are  en- 
179.  titled  to  nave  their  rights  fairly  and 

"  It  must  be  conceded,  then,  that  so  fully  vindicated,  in  the  tribunals  of 
far  as  a  general,  unqualified  grant  of  the  state,  the  same  as  other  citizens, 
the  legislature  will  enable  the  defend-  Nor  should  this  be  done  grudgingly, 
ants  to  build  the  road,  and  continue  or  by  compulsion,  but  justly  and  equit- 
its  operation,  without  liability  for  con-  ably,  the  same  as  in  other  cases  of 
sequential  damage  to  the  proprietors  like  character.  If  the  character  of 
of  the  land,  not  taken,  they  are  ac-  parties  should  come  to  be  the  measure 
quit  of  all  such  liability.  There  is  of  their  rights,  and  this  to  be  deter- 
no  doubt  the  legislature  might  have  mined  by  the  fallible  judgments  of 
granted  the  charter  with  this  liability  imperfect  humanity,  swayed  or  se 
attached  to  the  company,  or  any  other  duced  by  the  conceits,  the  passions, 
which  they  saw  fit  to  attach.  The  and  the  prejudices  of  the  moment, 
accepting  of  the  charter  was  not  im-  men  might  almost  as  well  resort  at 
perative  upon  the  company.  But  hav-  once  to  their  ultimate  rights,  before 
ing  accepted  it,  they  are  bound  by  its  civil  government  existed, 
conditions,  and  entitled  to  all  its  priv-  "  If,  then,  the  legislature  have  pur- 
ileges.  And  it  seems  to  us  fair  to  as-  posely  exempted  this  company  from 
sume  that  no  such  obligation  being  such  an  obligation,  we  do  not  well 
imposed  upon  the  company,  in  the  perceive  how  the  plaintiff  will  be 
charter,  or  by  the  general  statutes  of  fairly  able  to  deprive  them  of  the 
the  state  then  in  force,  it  was  the  pur-  benefit  of  the  exemption,  unless  he 
pose  of  the  legislature  to  exempt  them  can  show  that  such  an  exemption  is  a 
from  such  obligation,  so  far  as  they  violation  of  the  constitutional  restric- 
had  the  power  to  do  so.     The  reason  tions  upon  the  power  of  the  leg^isla- 
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ture,  or  else  that  it  is  exempting  a  B.  R.  v,  Applegate,  8  Dana,  289,  revers- 
particular  person  from  the  general  ing  the  decision  of  Chancellor  Bibb, 
liability,  by  law  attaching  to  all  other  Philadelphia  and  Trenton  R.  R.  Co.,  6 
persons,  similarly  situated,  and  in  Wharton,  25 ;  and  many  other  cases, 
such  case,  the  exemption  would  be  and  especially  the  discussions  in  re- 
void,  probably,  as  an  act  of  special  ffard  to  the  railways  in  the  city  of  New 
legislation,  upon  general  principles  of  x  ork,  and  the  fact  that  in  the  largest 
reason  and  justice,  like  a  particular  city  upon  the  continent  the  efforts  of 
act,  allowing  one  citizen  perpetual  the  constituted  authorities  have  hith- 
esomption  from  punishment  for  all  erto  been  found  almost  powerless  for 
offenses,  or  from  all  liability  for  torts,  the  regulation  merely  of  the  operation 

'*  Perhaps  it  maj  be  useful  to  con-  of  railways,  and  locomotive  engines, 

sider    this     latter    ground    first.      It  in  her  principal  thoroughfares,  and 

should  be  premised,  in  the  very  out-  have    made  no   approach  toward  an 

set,  that  it  is  no  fair  test  of  the  gen-  exclusion  of  them  even  there, 

eral  liability  of  a  railway  company  for  "  It  will,  therefore,  scarcely  be  claimed 

their  acts,  to  argue  from  what  natural  that  the  operations  of  the  defendants, 

persons  may  lawfully  do,  and  what,  in  the   village  of  Burlington,  are   a 

if  done  by  them,  becomes  a  nuisance,  mere  nuisance.    There  was  nothing  in 

There  is  no  doubt,  that  if  an  Individ-  the  proof  tending  to  show  that  tney 

ual,  or  a  mere  partnership,  should  do  were  so  conducted  as  to  be  made  such 

all  that  the  defendants'  company  do  by  reason  of   mismanagement  as  to 

daily,  in  the  village  of   Burlington,  the  time  and  manner  of  carrying  on 

they  would  become  indictable  for  the  their  operations,  as  seems  to  have  been 

continuance  of  a  common  nuisance,  held  in  some  of  the  New  York  cases, 

and  a  mere  statute  of  exemption  from  where  the  operation  of  engines,  near 

liability  to  prosecution  for  crime  would  a  church,  on  Sunday,  during  the  time 

not  affect  their    liability.     And    any  of  public  worship,  was   regarded  as 

citizen   suffering  special  damage,  by  actionable,   as  a    common    nuisance, 

means  of  such  nuisance,  might  have  causing  special  damage  to  this  church 

his  action,   or    enjoin   the    offenders  as  a  corporation.    The  First   Baptist 

ordinarily,  in  equity.  Church,  etc.,  v.  Sch.  &  Troy  R.  R.  Co., 

"  But  here  the  sovereignty  of  the  5  Barb.  Sup.  Ct.  79.  But  the  precise 
state  have  seen  fit  to  confer  upon  this  contrary  doctrine  was  held,  it  seems, 
company  an  important  franchise,  a  in  The  First  Baptist  Church,  etc.,  v. 
considerable  portion  of  that  sover-  Utica  R.  R.  etc.,  6  Barb.  Sup.  Ct.  313. 
eignty  which  themselves  possess,  the  And  in  Drake  v.  Hudson  R.  R.,  etc.,  7 
right  to  construct  and  continue  a  rail-  Barb.  Sup.  Ct.  508,  it  was  held  gener- 
way,  almost  from  one  extreme  of  the  ally,  that  a  road  running  through 
state  to  the  other,  with  slight  limita-  streets  in  a  city  does  not  amount  to  the 
tions  as  to  its  course,  and  providing  no  infringement  of  private  rights,  pro- 
tribunal  but  their  own  engineers  to  vided  the  passage  is  left  free  to  travel, 
determine  its  location.  The  location  The  owners  of  property  bounded  on 
which  they  adopt,  then,  is  conclusive  streets  have  no  exclusive  right  of 
of  their  rights  to  build  the  road  in  property  in  them.  It  belongs  to  the 
that  place  as  to  every  one,  unless  re-  corporation,  the  legal  owners  of  the  soU, 
sisted  by  some  proceedii  g,  taken  at  to  manage  and  regulate  the  use  of  the 
the  time  of  the  location,  and  brought  streets.  See  note  to  7th  ed.  Kent's  Com., 
to  bear  directly  upon  the  qaestion  of  vol.  2,  p.  398,  by  Kent  &  Eaton.  It  is 
the  location  of  the  road.  If  the  plain-  said,  in  the  last  case,  that  for  any  in- 
tiff,  or  others  interested  in  the  location  jury  done  to  the  adjoining  proprietors 
of  this  road,  would  insist  that  it  is  im-  they  may  have  an  action  on  the  ca.se. 
properly  located,  inasmuch  as  it  is  in  a  "  The  question  still  recurs,  what  is  to 
too  populous  portion  of  the  village,  to  be  regarded  as  a  legal  injury  ?  If  the 
allow  of  such  a  work,  this  should  have  operations  of  the  railway  in  that  place 
been  done,  by  mandam  .s,  or  injunc-  are  to  be  regarded  as  altogether  legal, 
tion,  or  some  proper  process,  to  arrest  and  the  adjoining  proprietors  have  no 
and  correct  the  evil,  at  the  time  of  its  interest  in  the  soil  under  the  street, 
being  built.  But  it  is  now  too  late  to  as  in  the  case  of  an  ordinary  highway 
bring  this  matter  in  discussion,  per-  in  the  country,  which  seems  to  be  the 
haps,  in  any  form,  or  at  any  time,  since  view  taken  by  the  court  here,  then  the 
the  decisions  in  Lexington  and  Ohio  ordinary  carrying  forward  of  the  busi- 


618  Privatb  Cobpoeations. 

ness  of  the  railway,  altkoagh  it  may  be  darkened.  1  Bac.  Abr.  77,  citing*  32 
cause  annoyance  and  damage  to  the  H.  6, 15  ;  9  Co.  59  ;  Bland's  case,  dted 
dwellers  along  the  street,  could  Bulstrode,  115 ;  2  GLoUe's  Abr.  107, 143 ; 
scarcely  be  regarded  as  a  legal  injury,  8  Leon.  98.  The  same  rule  is  laid 
for  which  an  action  will  lie.  In  the  down  in  all  the  elementary  writers, 
language  of  the  law,  it  is  damfmm  and  generally  recog^nized  in  the  £n^- 
ahsque  injuria.  If  the  company  con-  llsh  Reports.  But,  in  some  of  the 
structed  their  road  in  an  improper  American  states,  this  doctrine  of  &n- 
manner,  thus  causing  needless  dam-  cient  lights  is  questioned,  or  denied, 
age  to  the  adjoining  proprietors,  or  if  Parker  £  Edgarton  e.  Foote,  19  Wend, 
they  wantonly  or  negligently  run  their  809.  But  when  no  such  question 
cars,  or  carry  on  their  operations,  so  as  arises,  the  adjoining  proprietors  may 
in  any  manner  to  cause  needless  dam-  excavate  or  put  up  erections  to  any 
age  to  such  proprietors,  they  would  be  extent,  with  impunity,  using  proper 
entitled  to  a  remedy,  by  action.  precautions  to  cause  no  unnecessary 
"  But,  upon  general  principles,  the  damage.  Prior  occupancy  gives  no 
defendants  may  conduct  their  lawful  exclusive  rights.  Panton  c.  Holland, 
business,  in  a  reasonable  and  prudent  17  Johns.  92 ;  Thurston  v,  Hancock, 
manner,  "with  as  little  injury  to  12  Mass.  220,  where  the  subject  is 
plaintiff's  premises  as  was  consistent,'  very  elaborately  discussed  and  satis- 
etc,  in  the  language  of  the  bill  of  ex-  factorily  determined.  It  is  here  held, 
ceptions  in  this  case.  It  seems  to  be  that  if  one,  by  digging  into  his  own 
well-settled  law,  that  the  first  occu-  soil,  cause  the  surface  of  his  neigh- 
pier  of  land  acquires  no  right  (within  bor's  land  to  slide  into  the  pit,  or  cause 
the  period  of  prescription  tor  presum-  damage  to  his  neighbor's  erections,  by 
ing  a  grant)  to  exclude  an  adjoining  not  using  proper  and  reasonable  pre- 
proprietor  from  the  free  use  of  his  cautions  in  making  his  excavations, 
land,  in  any  proper  mode,  by  erections  for  such  damage  an  action  will  lie, 
or  excavations.  A  building,  which  but  not  for  removing  his  earth  in  a 
has  stood  more  than  twenty  years,  is  prudent  manner,  whereby  his  neigh- 
presumed  to  have  a  grant  to  have  its  Dor's  soil  or  erections  caved  and  fell, 
walls  supported  by  the  adjoining  land,  by  reason  of  extraordinary  weight, 
and  that  its  ancient  lights  shall  not  put  upon  the  land.'' 
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Sbo.  452.  The  writ  of  quo  warranto  at  common  law.  —  The  extra^ 
ordinary  remedies  by  injunction,  mandamus,  prohibition,  quo 
warranto,  etc.,  may  be  used  by  and  against  corporations,  as  well 
as  natural  persons.  But  as  special  treatises  are  devoted  to  these 
subjects  we  do  not  deem  it  necessary  fully  to  consider  any  of 
them,  except  quo  warranto,  which  relates  more  intimately  and 
exclusively  to  corporate  rights  and  franchises. 

The  origin  of  the  original  writ  of  quo  warranto  is  of  great 
antiquity.  It  was  originally  a  writ  of  right  of  the  king,  issued 
againBt  one  who  had  usurped  an  office,  or  unlawftilly  claimed  and 
exercised  a  franchise  of  the  crown,  and  to  inquire  by  what  au- 
thority he  claimed  to  hold  the  office  or  exercise  the  right.  "  It 
was  also  granted,"  observes  Mr.  High,  "  as  a  corrective  of  the 
mis-user,  or  non-user  of  a  franchise,  and  commanded  the  respond- 
ent to  show  by  what  right  *  quo  warranto '  he  exercised  the  fran- 
chise, having  never  had  any  grant  of  it,  or  having  forfeited  it  by 
neglect  or  abuse."  *  In  this  country  the  writ  issues  in  the  name 
of  the  government  against  any  person  or  corporation  that  usurps 

1  High's  Extraordinary  Leg.  Rem.,  §    mon wealth  t.  Small,  26  Pa.  St.  81 ; 
592.    See,  also,  8  Bl.  Com.  262 ;  Com-    State  «.  Ashley,  1  Ark.  279. 
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any  franchise  or  office,  and  commands  the  sheriff  or  other  exec- 
utive officer  to  sunamon  the  defendant  to  be  and  appear  before 
the  court,  whence  the  writ  issues,  at  a  time  and  place  therein 
named,  to  show  by  what  right,  quo  warranto,  he  claims  the 
franchise  or  office  mentioned  in  the  writ.*  But  this  original  writ 
has  now  become  obsolete,  and  in  lieu  thereof  there  has  been  sub- 
stituted an  information  and  writ,  in  the  nature  of  quo  warranto." 
This  infoimation  is,  in  form,  criminal,  and  is  usually  insti- 
tuted by  the  public  prosecutor  for  the  purpose  of  prevent- 
ing the  usurpation  of  public  offices  or  franchises,  and  of  cor- 
recting their  abuses,  either  of  mis-user  or  non-user.  Blackstone 
observes :  "  The  judgment  on  a  writ  of  quo  warranto  (being  in 
the  nature  of  a  writ  of  right),  is  final  and  conclusive  even  against 
the  crown.  Which,  together  with  the  length  of  its  process,  prob- 
ably occasioned  that  disuse  into  which  it  has  now  fallen,  and 
introduced  a  more  modem  method  of  prosecution  by  information 
filed  in  the  court  of  King's  Bench  by  the  attorney-general  in  the 
nature  of  a  writ  of  quo  warranto,  wherein  the  process  is  speedier 
and  the  judgment  not  quite  so  decisive.  This  is  properly  a  crim- 
inal method  of  prosecution,  as  well  to  punish  the  usurper  by  fine 
for  the  usurpation  of  the  franchise,  as  to  oust  him  or  seize  it  for 
the  crown,  but  hath  long  been  applied  to  the  mere  civil  right  of 
seizing  the  franchise  or  ousting  the  wrongful  possessor,  the  fine 
being  nominal  only."  * 

Sec.  453.     ProceedingB  In  the  nature  of  qno  warranto.  —  In  most  of 

the  states  proceedings  are  authorized  by  statute  in  the  nature  of 
quo  warranto.  The  proceeding  is  authorized  for  substantially  the 
same  purpose,  namely :  to  correct  usurpations  in  office  or  abuse 
of  corporate  franchises.  And  the  term  quo  warranto  is  frequently 
used  in  constitutions  and  statutes  when  proceedings  in  the  nature 
of  quo  warranto  are  meant. 

Mr.  Justice  Spenoer,  in  relation  to  this  question  and  the  use  ol 
the  term  in  the  constitution  of  New  York,  observes :  "An  infor- 
mation in  the  nature  of  quo  warranto  is  a  substitute  for  that  an- 
cient writ  which  has  fallen  into  disuse,  and  the  information  which 

1  See  Bout.  Law  Die.  '  8  Bl.  Ck>m.  2d8 ;  High  on  Extm.  Leg. 

*  High  on  Extra  Leg.  Rem.,  §  591.        Rem.,  §§  «03-609. 
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has  superseded  the  old  writ  is  defined  to  be  a  criminal  method  of 
prosecution,  as  well  to  punish  the  usurper  by  fine  for  the  usurpa- 
tion of  the  franchise,  as  to  oust  him,  and  seize  it  for  the  crown. 
It  has  for  a  long  time  been  applied  to  the  mere  purpose  of  trying 
the  civil  right,  seizing  the  franchise  or  ousting  the  wrongful  pos- 
sessor, the  fine  being  nominal  only."  * 

And  Dixon,  C.  J.,  observes :  "  Now  it  was  with  the  view 
of  this  well-known  jurisdiction,  then  and  long  before  exercised 
only  in  the  proceeding  by  information,  that  the  f ramers  of  the 
constitution  gave  or  reserved  the  power  to  this  court,  using  for 
convenience  and  brevity  merely  the  words  '  writ  of  quo  warranto,' 
just  as  those  words  were  used  by  Chancellor  Kent  in  Attomey- 
Oeneral  v.  Utica  Insurcmce  Company^  2  Johns.  Ch.  371,  376, 
and  as  they  had  been  used  in  our  own  statute,  *  *  *  as 
meaning  the  same  thing  and  intended  to  convey  the  same  general 
idea  of  the  words  '  information  in  the  nature  of  quo  warranto.'  " ' 

Sec.  454.  The  remedy  regulated  by  constitational  and  statutory  provia- 
iona.  —  The  constitutions  and  statutory  provisions  of  the  various 
states,  usually  fix  the  courts  that  are  authorized  to  administer  this 
remedy,  and  the  mode  and  effect  of  the  remedy  in  different  cases. 
And  usually,  the  proceeding  by  quo  warranto,  as  well  as  by  the  other 
extraordinary  remedies  by  injunction  and  mandamus,  is  not 
authorized  when  the  party  claiming  it  has  an  adequate  remedy 


^  Attomej-General  f>.  Utica  Ins.  Co.,  and  were  aiming  at  practical  and  use- 

15  Johns.  358.  f  iil   results.    They    used    the    words 

«Statet?.West.Wis.R.Co.,84Wi8.197.  'writs  of  quo  warranto/ just  as  they 

Dixon,  C.  J.,  in  this  case,  construing  a  had  been  used  in  common  parlance 

clause  in  the  constitution  of  Wisconsin,  and  by  courts,  lawyers,  and  writers  for 

giying  power  to  the  supreme  court  of  hundreds  of    years,    as    synonymous 

that  state  **  to   issue  writs  of  habeas  with  *  information  in  the  nature  of  quo 

corpu8,mandamu8,injunction,quo  war-  warranto,'  which  had  so  long  been  the 

rantojcertiorari,"  etc.,  further  observes:  complete  and  unqualified  substitute 

•*  It  is  as  impossible  to  believe  that  for  the  writ."    State  v.  West  Wiscon- 

the  f ramers  of  the  constitution  were  sin  R.  Co.,  84  Wis.  197. 

looking  back  over  a  period  of  three  or  See,  also,  State  «.  Gleason,  12  Fla. 

four  hundred  years,  into  the  middle  190 ;  State  v.  Merry,  3  Mo.  278 ;  State 

ages,  designing  to  give  this  court  such  «.  St.  Louis  Ins.  Co.,  8  id.  330;  State 

jurisdiction  and  only  such  as  was  then  v.  Stone,  25   id.  555  ;  Commonwealth 

exercised  in  virtue  of  the  writ  of  quo  'o.  Burrell,  7  Pa.   St.  84 ;  Murphy  «?. 

warranto,  as  it  is  that  they  intended  to  Farmers'  Bank,  20  id.  415 ;    State    Ji. 

confine  the  court  to  that  antiquated  Ashley,  1  Ark.  279 ;  S,  C,  518 ;  State 

and  useless  process.     The  f ramers  of  o.  Johnson,  26  Ark.  281 ;  High  on  Ext. 

the  confititution  were  practical  men.  Leg.  Rem.,  §  610. 

66 


522  Private  Corporations. 

by  ordinary  proceedings.  *  It  can  only  be  used  to  test  the  actual 
right  to  an  office  or  franchise,  and  not  the  legality  of  the  official 
action  of  corporate  officers.*  And  if  the  statute  provides  for  this 
remedy,  to  test  the  right  to  exercise  a  franchise,  it  is  held  to  be 
exclusive  of  all  other  remedies  for  that  purpose.* 

Sec.  4:55.  As  a  remedy  against  private  corporations. — Having  con- 
sidered, briefly,  the  origin  and  history  of  the  writ  of  quo  war- 
ranto, and  the  modem  substitute  for  the  remedy,  by  information 
in  the  nature  of  quo  warranto,  and  some  of  the  general  principles 
applicable  to  the  remedy,  we  will  now  proceed  to  discuss  the 
remedy  more  particularly  in  its  application  to  private  corpora- 
tions.* 

From  what  has  already  been  said,  it  is  evident  that  a  corporate 
franchise  is  a  special  privilege  or  immunity  proceeding  from  the 
sovereign  power,  and  conferred  by  a  grant  from  such  power. 
And  it  is  a  doctrine  universally  recognized,  that  the  sovereignty 
conferring  the  franchise  may  at  any  time,  through  the  courts  it 
has  constituted,  inquire  into  the  manner  in  which  the  franchise  is 
used.  And  if  the  person  or  association  on  which  the  privilege  is 
conferred  has  been  guilty  of  mis-user  or  non-user ;  or  if  such 
party  has  assumed  the  right  of  franchise  where  none  exists,  the 
courts  may,  by  the  proceedings  in  the  nature  of  quo  warranto, 
declare  a  forfeiture,  or  render  a  judgment  of  ouster  as  the  cir- 
cumstances of  the  cases  require.  But  it  is  not  every  act  of  non- 
user  or  mis-user  that  will  justify  a  judgment  of  forfeiture.  In 
such  cases  it  is  held,  that  these  wrongs  must,  in  order  to  consti- 
tute grounds  for  forfeiture,  relate  to  the  essence  of  the  corporate 
grant,  and  the  contract  thereby  created  between  the  sovereign 
and  the  corporators.  But  willful  and  repeated  violations  of  duty 
in  this  respect  would  usually  warrant  a  judgment  of  forfeiture.' 

1  High  on  Extraordinarj  Leg.  Rem.,  *  It  is  held  in  Arkansas  that  the 

I  616 ;  People  v.  Hilsdale  &  C.  Turnp.  ancient  writ  is  the  proper  remedy  to 

Co.,  2  Johns.  190  ;  State  «.  Wadkins,  1  resume  a  corporate  franchise.     State 

Rich.  42  ;  State  v.  Marlow,  15  Ohio  St.  v.  Real  Estate  Bk.,  5  Ark.  595. 

114 ;  State  t).  Taylor,  16  id.  137.  *  Commonwealth      v.      Commercial 

«  People  V.  Whitcomh,  55  111.   172 ;  Bank,    28    Pa.    St.    883 ;     People    c. 

Dart  17.  Houston,  22  Ga.  506.  Kingston  &  Middletown  Turnpike  Co., 

«  UpdegrafF  v.  Evans,  47  Pa.  St.  103;  23  Wend.  198. 

Hullman  v.  Honcomp,  5  Ohio  St.  237 ;  In  the  former  case  the  proceeding* 

High  on  Extra.  Leg.  Rem.,  §  619.  was  in  the  nature  of  quo  warranto  to 
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Sec.  456.  The  fact  of  nomuer  or  mlsiuer  rniut  be  clear.  —  It  will 
occur  to  every  one  on  the  least  reflection  that  in  the  pursuit  of 

the  main  objects  and  purposes  of  corporations  organized  for 
pecuniary  gain,  mistakes  and  unintentional  errors  will  naturally 

procure  a  forfeiture  of  the  charter  of  is  a  cause  of  forfeiture,  and  that,  as 
the  bank  for  misuser,  on  the  ground  implied  powers  are  as  much  protected 
of  its  having  dealt  in  promissory  bj  the  law  as  those  which  are  ex- 
notes  contrary  to  the  express  pro  vis-  pressed,  implied  duties  are  equally 
ions  of  its  charter,  and  loaned  money  obligatory  with  duties  expr«*.ssed,  and 
at  rates  of  interest  not  authorized  by  their  breach  is  visited  by  the  same 
it.     The  court,  by  Lewis,  C.  J.,8ay:  consequences. 

**  These  acts  are  expressly  prohibited  "  It  may  be  affirmed  as  a  general 
by  the  charter.  The  question  then  principle,  that  where  there  has  been 
arises,  do  these  constant  and  willful  a  mis-user  or  non-user  in  regard  to 
violations  of  the  fundamental  condi-  matters  which  are  of  the  essence  of 
tions  upon  which  the  charter  was  the  contract  between  the  corporation 
minted  entitle  the  commonwealth  to  and  the  state,  and  the  acts  or  omis- 
demand  its  forfeiture  ?  The  question  sions  complained  of  have  been  re- 
is  not  whether  a  single  act  or  even  peated  and  willful,  they  constitute 
a  series  of  acts  of  mis-user,  through  just  ground  of  forfeiture." 
inadvertence  or  mistake,  may  work  a  It  is  considered  a  mis-user  per  se  at 
forfeiture,  but  whether  the  constant  common  law  to  neglect  the  perform- 
and  willful  violation  of  these  impor-  ance  of  conditions  contained  in 
tant  conditions  of  the  grant  produces  the  charter.  But  will  such  neglect 
that  effect  ?  always  constitute  grounds  for  forf eit- 

"Mr.  Justice  Story,  in  delivering  ure?  Nelson,  C.  J.,  in  considering 
the  judgment  of  the  supreme  court  of  the  above  question,  in  People  ^.  Kings- 
the  United  States  in  Mumma  v.  Poto-  ton  &  Middletown  Turnpike  Co. ,  28 
mac  Company,  held  that 'a  corporation.  Wend.  193,  observes:  "But  grant- 
by  the  very  terms  and  nature  of  its  ing  this  to  be  the  general  principle, 
political  existence,  is  subject  to  disso-  the  question  still  comes  up  for  con- 
lution  by  forfeiture  of  its  franchises  sideration,  what  departure  from  the 
for  willful  mis-user  or  non-user.'  8  provisions  of  the  charter  will  work  a 
Peters,  y287.  forfeiture?    Shall  every  omission  or 

*'  Many  years  before  that  decision  non-performance  of  a  condition  of  the 
was  pronounced  the  same  principle  grant  have  this  effect?  Though  the 
was  fully  recognized  by  the  same  proceeding  by  information  be  against 
high  authority  in  Terrett  et  al,  v.  Tay-  the  corporate  body,  it  is  the  acts  or 
lor  6<  o^.,  9  Cranch.  43,  where  the  right  omissions  of  the  individual  corpora- 
of  forfeiture  for  mis-user  or  non-user  tors  that  are  the  subject  of  the  judg- 
was  held  to  be '  the  common  law  of  ment  of  the  court.  The  powers  and 
the  land,  and  a  tacit  condition  annexed  privileges  are  conferred  and  the  con- 
to  the  creation  of  every  corporation.'  ditions  enjoined  upon  them,  they  ob- 

"  It  is  now  well  settled  by  numerous  tain  the  grant  and  engage  to  perform 

authcmties  that  it  is  a  tacit  condition  the    conditions,    and    vnien    charged 

of  a  grant  to  a  corporation  that  the  with  a  breach  I  do  not  perceive  any 

grantees  shall  act  up  to  the  end  or  de-  reason  against  holding  them  account 

sign  for  which  they  were  incorporated,  able  upon  principles  applicable  to  an 

and  hence,  through  neglect  or  abuse  individual  to  wnom  valuable  grants 

of  its  franchises,  a  corporation  may  have  been  made  upon  conditions  pre- 

forfeit  its  charter,  or  for  a  condition  cedent  or  subsequent.    As  to  him,  per- 

broken  or  for  a  breach  of  trust.     See  formance  is  indispensable  to  the  vest- 

Ang.  &  Am.  on  Corporations,  §  776,  ing    or    continued  enjoyment.     If    a 

and  the  cases  there  cited.  feoffment  be  made  of  lands  upon  con- 

"  In  the  Attorney-General  v.  Peters-  dition    of    paying   rent,    building   a 

burgh  &  Roanoke  R.    Co.,  6  Iredell,  house  or  planting  an  orchard,  and  a 

461,  it  was  held  that  the  omission  of  failure  to  perform,  the  feoffer  may  en- 

an  express  duty  prescribed  by  charter  ter ;  so,  if  an  office  be  granted,  a  con- 
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occur  that  may  be  in  violation  of  the  charter  or  constating  instru- 
ments, and  that  not  unfrequently  the  line  between  such  acts  as 
may  be  authorized  and  those  which  are  not  will  be  indistinct. 

The  courts,  therefore,  especially  in  proceedings  by  quo  warranto 
for  a  forfeiture  of  the  grant  on  account  of  mis-user  or  non-user, 
exercise  great  caution  and  seldom  adjudge  a  forfeiture  unless 
there  is  a  manifest  violation  of  the  grant/  But  where  the  viola- 
tion of  the  charter  is  clear,  and  especially  if  frequently  repeated, 
or  where  there  is  an  exercise  of  powers  beyond  those  conferred, 
as  where  a  corporation  authorized  to  do  an  insurance  business  en- 
gages in  a  general  banking  business,  on  an  information  filed 
against  it  therefor,  in  a  court  of  proper  jurisdiction,  it  will 
render  a  judgment  of  forfeiture  or  ouster  against  sucli  corpora- 
tion.' 

dition  is  impUed  that  the  party  shall  the  nature  of  the  conditions  in  their 

faithfully  execute  it,  and  for  neglect  characters  depends  very  much   upon 

the    grantor  may  discharge  him.     1  themselves;  they  usually   settle  the 

Bacon,    639 ;     15  Wend.    291 ;    1    id,  terms  of  the  s^rant,  and  therein  con- 

388;  3  id.  498;  13  id.  530.  suit  their  own  as  well  as  the  public 

"  Placing  corporate  grants  upon  this  interests, 
footing,  there  can  be  no  great  difficulty        *'  I  have  said  that  the  whole  law  on 

in    ascertaining    the    principles    that  the  subject  of  performance  of  condi- 

should  eovern  conditions  annexed  to  tions  precedent  or  subsequent  is  reas- 

them.  The  analogous  cases  of  Individ-  onable  and  within  the  ability  of  the 

iial  conditional   grants  will  give  the  company  to  perform.     A  substantial 

rule.     In  these  a  reasonable  and  sub-  performance  according  to  the  intent  of 

stantial  performance  according  to  the  the  charter  is  all  that  is    required, 

intent  of  the  grantor  is  required.  Shep.  Under  the  issues  that  are  presented 

Touch.  133 ;  15  Wend.  291.  this  will  be  a  question  on  the  trial. 

^'  In     cases    of     conditions     subse-  If  such  a  performance  is  shown  the 

quent,  if  impossible  to  be  performed,  defendants  wiU  be  entitled  to  a  ver- 

or  rendered  impossible  by  the  act  of  diet. 

God,  the  grantee  is  excused,  and  the        *'  The  law  in  respect   to   individual 

estate  is  absolute.    2  Bacon,  676,  tit.  grants  on  condition  will  afford  familiar 

Condition  ;  Shep.  Touch.  133,  157.  principles  to  guide  the  court  and  jury. 

"  So  if  waste  be  committed  by  a  Slight  departures  are  overlooked.  The 
stranger,  it  shall  not  be  a  breach  of  the  learning  of  the  law  is  against  the 
condition  of  the  lease.  2  Bacon,  652.  party  claiming  Hhe  forfeiture,  find  if 
The  whole  law  on  the  subject  will  be  the  failure  is  such  as  cannot  be  re- 
found  reasonable,  and  nothing  wiU  be  garded  in  a  court  of  law  u|>on  settled 
found  unreasonable,  and  nothing  is  principles,  and  has  arisen  from  mis- 
required  but  what  is  within  the  means  take  or  accident,  the  legislature  wiU 
and  ability  of  the  party  to  comply  apply  the  remedy.  They  and  not  the 
with.  It  is  emphatically  so  with  re-  court  possess  the  dispensing  power." 
spect  to  corporators,  for  we  all  know 

^  High  on  Extra  Leg.  Rem.,  §649;  In  a    case   where    an    information 

State  V.  Commercial  Bank,  10  Ohio,  was  filed  by  the  prosecuting  officer  of 

635.  the  state  on  its  behalf,  against  the  de- 

*  People  V.  Utica  Ins.  Co.,  15  Johns,  fendants,  a  railway  corporation  in  the 

358.  state  of  New  Hampshire,  aUeging  a 
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Sec.  457.  Ab  a  remedy  for  an  unlawful  usurpation  of  an  office  In  a  pri- 
vate corporation.  —  It  has  been  a  disputed  quection  whether  an 
information  in  the  nature  of  quo  warranto  was  a  lawful  remedy, 

in  case  of  an  intrusion  into  an  office  of  a  private  coi'poration. 

usarpation  on  the  part  of  the  defend-  these  franchises  must  also  be  recog- 
ants,  of  the  exercise  of  corporate  fane-  nized.  But  the  right  to  build  and  run 
tions  within  the  state  of  Vermont  in  a  a  railroad,  and  take  tolls,  or  fares,  is  a 
manner  inconsistent  with  the  sever-  franchise  of  the  prerogative  character, 
eignty  of  the  state,  and  claiming  pro-  which  no  person  can  legally  exercise, 
cess  against  the  state  in  the  nature  of  without  some  special  grant  of  the 
quo  warranto.  It  appeared  that  the  legislature.  And  we  should  not,  of 
defendants,  a  railroad  corporation,  hav-  course,  be  expected  to  suffer  a  foreign 
ing  a  line  of  railroad  through  the  state  railroad  to  usurp  the  exercise  of  any 
of  New  Hampsiiire,  to  line  of  the  state  franchises  of  this  character.  This  dis- 
of  Vermont  at  Wells  river,  erected  a  tinction  exists  in  regard  to  some  other 
bridge  across  the  Connecticut  river,  classes  of  corporations.  It  is  only  the 
in  order  to  connect  with  certain  Ver-  issuing  of  notes  to  be  the  represen- 
mont  railroads,  which  connection  was  tative  of  specie,  and  to  form  a  por- 
authorized  by  express  statutes  of  that  tion  of  the  currency,  and  the  other 
state,  and  purchased  about  fifteen  local  operations  of  banking —  mak- 
acres  of  land,  for  the  use  of  the  former  ing  discounts  and  receiving  depos- 
road,useful  in  doing  business  at  the  line  its,  and  the  like — which  are  of  a 
of  the  state,  if  they  should  not  unite  at  prerogative  character.  But  there  are 
the  line  of  the  state,  and  indispen-  many  other  franchises  of  foreign 
sable,  if  they  should  thus  unite.  The  banks,  and  other  business  corpora 
question  presented  was,  whether  the  tions,  of  which  it  is  of  daily  occur- 
purchase  by,  and  conveyance  to  them,  rence  to  allow  the  exercise,  in  every 
of  the  land  in  Vermont  was  a  usurpa-  state  in  the  union.  They  are  allowed 
tion  of  sovereign  powers  of  the  state,  to  sue  and  collect  their  debts,  to  levy 
On  this  question  Redfteld,  J.,  ob-  their  executions  upon  land,  and  take 
serves :  land  in  payment  of  debts,  when  mort- 
"  By  their  charter,  it  is  admitted,  gaged,  or  otherwise.  And  of  all  this 
this  corporation  have  permission  to  no  doubt  is  entertained.  Mr.  Justice 
hold  real  estate,  for  the  accommoda-  McKinley  was  the  only  judge  who 
tion  of  their  business,  greatly  exceed-  ever  had  the  boldness  to  hold  the  con- 
ing what  they  now  hold.  The  ques-  trary,  and  his  decision  was  speedily 
tion  then  is,  whether  the  having  pur-  reversed  by  the  supreme  court.  Bank 
chased  and  taken  a  conveyance  of  this  of  Augusta  v.  Earle,  13  Pet.  519,  588. 
land,  in  this  state,  is  to  be  regarded  *'  This  point  is  expresslv  decided  in 
as  any  usurpation  upon  the  sovereignty  the  state  of  New  Hampshire,  in  the 
of  the  state  ?  And  it  seems  to  us  very  case  of  Lumbard  v.  Aid  rich,  8  N.  H. 
obvious  that  they  have  committed  no  81,  where  it  is  held  that  '*  a  corpora- 
such  usurpation  ;  that  they  have  as-  tion,  created  by  the  laws  of  another 
Bumed  no  franchises  which  are  strictly  state,  has  power  to  take  and  hold 
of  a  prerogative  character.  By  that  lands  in  this  state."  Parker,  J., 
I  mean,  such  acts  as  neither  natural  or  says :  "  If  they  may  sue,  they  may 
artificial  persons  can  exercise  without  satisfy  their  judgment,  by  levy  upon 
special  grant  of  the  legislature.  All  lands;  and  of  course  hold  the  land 
the  functions  of  a  corporation  are,  in  and  convey  it.  And  if  they  can  do 
one  sense,  franchises.  The  right  to  this,  they  may  take  title  by  deed,  in 
hold  property  in  the  corporate  name,  satisfaction  of  a  debt,  by  agreement, 
to  sue  and  be  sued  in  that  capacity,  or  upon  any  other  consideration.''  The 
to  have  and  nse  a  corporate  seal,  and  same  point  is  decided  in  The  Silver 
by  that  to  contract,  and  some  others,  Lake  Bank  v.  North,  4  Johns.  Ch.  370, 
perhaps,  are  franchises,  which  con-  and  in  most  of  the  American  States, 
stitate  the  very  definition  of  a  corpora-  Our  own  reports  are  filled  with  cases 
tion.  And  whenever  and  wherever  in  favor  of  and  against  foreign  cor- 
the  corporation  is  recognized,  for  any  porations,  Day  o.  The  Essex  (bounty 
purpose,  the  existence  and  exercise  of  Bank,  13  Vt.  97  ;    Grafton  Bank  v. 
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But  it  seems  now  settled  in  this  country  that  the  court  may  per- 
mit the  information  to  be  filed  in  such  cases  where  the  claim  is 
only  for  the  benefit  of  a  private  citizen.*    And  as  the  abuse  of  the 

Doe,  19  id.  463;  Claremont  Bank  v.  the  right  of  eminent  domain  over  lands 

Wood,  10  id .  582,  occur  to  me  at  the  in  this  state. 

moment,  and  there  are,  doubtless,  "  But,  having  obtained  the  permission 
twenty  other  cases  of  the  kind.  All  of  the  land-owners,  I  should  not  re- 
the  chartered  bridge  companies  across  gard  the  bringing  of  their  road  to  the 
Connecticut  river  are,  of  course ,  incor-  very  limits  of  this  state,  under  the 
porations,  in  most  cases  the  charters  circumstances,  as  any  infringement  of 
having  been  granted  by  the  legisla-  the  sovereignty  of  the  state,  or  as  any 
ture  of  New  Hampshire ;  and  it  was  exercise  of  a  prerogative  franchise, 
shown  to  us,  in  the  trial  of  this  cause.  It  is  the  settled  law  of  England,  in 
that  in  very  few  instances  has  any  regard  to  aliens  even,  that  if  they  pur- 
grant  been  obtained  from  this  state,  chase  land  by  royal  license,  they  may 
But  these  bridges,  like  the  railroad  hold  it.  And  in  the  present  case,  we 
bridge  in  question,  must  rest  at  their  could  scarcely  regard  the  permission 
western  termini  upon  the  soil  of  this  given  the  Vermont  roads  by  their  acts 
state.  And  all  this  has  been  acqui-  of  incorporation,  or  acts  amendatory 
esced  in  for  fifty  years  and  more,  of  such  acts,  to  unite  with  this  or  any 
This  will  not  indeed  settle  the  rights  other  New  Hampshire  roads  at  the 
of  this  railroad  corporation  by  pre-  line  of  the  state,  at  this  point,  as  any 
Bcription,  as  their  own  existence  is  of  thing  less  than  an  implied  permission 
a  more  recent  date.  But  it  goes  very  to  the  New  Hampshire  roads  to  build 
far,  in  my  apprehension,  toward  sett-  their  superstructure  to  the  very  line 
ling  the  law  of  the  state,  in  regard  to  of  the  state.  And  as  this  line,  at  this 
road  and  bridge  corporations  in  the  point,  is  the  '  westernmost  bank  of 
states  conterminous  with  this  state;  the  Connecticut  river,'  the  bridge 
and  especially  when  corporations  have  must,  of  course,  in  order  to  bring  the 
been  created  in  this  state,  w^ith  ex-  rails  to  the  line  of  the  btate,  rest  more 
press  permission  to  unite  with  this  or  less  upon  Vermont  soil.  Allowing 
railroad,  or  any  other  New  Hampshire  them  then  no  prerogative  right  to  em- 
road  at  this  point,  should  I  regard  it  inent  domain  in  the  soil,  we  cannot 
as  decisive  of  the  right  of  the  New  regard  the  long  practice  of  bridge 
Hampshire  corporation  to  build  their  companies  across  the  Connecticut 
road  to  the  very  line  of  the  state,  if  river,  the  actual  license  of  the  legis> 
they  could  obtain  the  land  for  that  lature,  and  the  reason  of  the  case,  as 
purpose,  without  coercive  measures,  justifying  any  interference  with  theii 
They  could  not,  perhaps,  compel  the  quiet  possession  of  the  land,  for  the 
land-owners  to  yield  them  the  right  purpose  of  erecting  a  bridge,  by  per- 
of  way,  or  even  space  to  sustain  the  mission  of  the  owners  of  the  fee  of 
western  abutment  of  their  bridge,  the  land,  or  by  means  of  obtaining  the 
without  a  grant  from  the  legislature,  fee  in  themselves."  State  of  Vermont 
of  the  prerogative  power  to  exercise  v.  Boston,  etc.,  K.  Co.,  25  Vt.  433. 


^  In  Murphy  v,  Farmers'Bank,  20  Pa.  In  questions    involving    merely   the 

St. 41 5, Woodward, J.,  observes :  "The  administration  of  corporate  functions, 

usurpation  of  an  office  established  by  or  duties  which  touch  only  individual 

the  constitution,  under  color  of  an  ex-  rights,  such  as  the  election  of  officers, 

ecutive  appointment,  and  the  abuse  of  admission    of  a  corporate   officer    or 

a  public  franchise   under  color  of  a  member,  and  the  like,  the  writ  may 

legislative  grant,  are  public  wrongs  issue  at  the  suit  of  the  attorney  gen- 

and  not  private  injuries,  and  the  rem-  eral,  or  of  any  person  or  persons  de- 

edy  by  quo  warranto,  in  this  court  at  siring  to  prosecute  the  same.     What 

least,  must  be  on  the   suggestion  of  is  a  corporation?    A  franchise.     And 

the  attorney-general  or  some  author-  Blackstone  defines  a  franchise  to  be  a 

ized  agent  of  the  commonwealth.  *   *  part  of  the  royal  prerogative,  existing 
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franchise  is  a  public  wrong,  it  has  been  held  that  the  proceedings, 
in  the  absence  of  other  statutory  regulations  on  the  subject,  should 
be  instituted  in  the  name  of  the  public  prosecutor  or  other  agent 
authorized  by  the  supreme  authority  of  the  state,  and  that  a  pri- 
vate citizen  is  not  entitled  to  the  remedy  even  though  he  be  a 
creditor  of  the  corporation/ 

in  the  hands  of  the  subject.  The  suggestion  of  some  agent  of  the  whole 
sovereignty  of  every  state  must  be  people  t  It  they  may,  if  individual 
lodged  somewhere.  Limited  by  such  caprice,  passion,  prejudice,  or  interest 
coucessions  as  popular  violence  has  may  use  the  judicial  arm  of  the  gov- 
from  time  to  time  wrung  from  reluct-  erument  to  overthrow  what  the  legis- 
ant  luonarchs,  it  resides,  in  England,  lative  or  executive  arms  have  erected, 
in  the  crown.  In  Pennsylvania,  it  re-  the  sovereignty  of  the  majority  is  ex- 
sides  in  the  whole  mass  of  the  people,  tinguished,  and  the  departments  of 
and  the  three  co-ordinate  departments  the  government  intended  to  work  in 
of  government  are  the  trustees  ap-  harmony  are  brought  into  fatal  con- 
pointed  by  the  people  for  the  exercise  liict.  A  house  divided  against  itself 
of  so  much  of  their  sovereignty  as  cannot  stand,  and  no  more  can  a  state, 
they  have  not,  by  the  bill  of  rights,  If  quo  warranto  be  given  to  individ- 
denied  them,  nor  by  the  constitution  uals  to  dissolve  corporations,  power 
of  the  United  States  yielded  to  the  will  cease  to  steal  from  the  many  to 
general  government.  The  legislature  the  few.  for  here  will  be  a  transfer  of 
of  Pennsylvania  may  establish  a  cor-  it  bodily.  With  a  corrupt  judiciary, 
poration,  that  is,  grant  out  a  part  of  which  the  history  of  other  countries 
the  sovereignty  of  the  state,  because  teaches  us  is  not  an  impossible  sup- 
being  a  general  trustee  for  the  people,  position,  acting  as  the  instrument  of 
and  not  forbidden,  they  are  qualified  private  passions,  any  institution  estab- 
to  do  so.  The  general  government  lished  by  the  immediate  representa- 
being  a  government  of  derivative  pow-  tives  of  the  people,  and  existing  by 
ers,  congress  cannot  establish  a  cor-  will  and  consent  of  the  people,  and 
poration,  because  the  power  to  do  so  for  their  convenience  and  benefit, 
is  not  granted.  Our  legislature  can,  may  be  frustrated  without  appeal  or 
because  the  power  is  not  withheld.  A  recourse.  These  are  general  views 
corporation  then  exists  in  Pennsylva-  which  harmonize  with  tlie  doctrine  of 
nia  by  virtue  of  a  constitutional  ex-  the  cases.  And,  therefore,  whilst  I 
ercise  of  the  sovereign  power.  Its  recognize  the  right  of  any  relator  to 
existence  is  proof  of  the  public  will,  have  a  quo  warranto  in  the  supreme 
which  is  nothing  else  than  the  will  of  court  who  is  desirous  to  prosecute  the 
the  majority.  Can  one  man  so  em-  same  to  redress  any  private  griev- 
ploy  any  of  the  departments  of  the  ance  that  falls  within  that  remedy,  I 
government  as  to  tear  down  the  fabric  deny  the  right  of  any  party  except 
of  a  majority  ?  the  attorney -general,  or  other  officer 
"  Regarding  the  judiciary  as  one  of  of  the  commonwealth,  to  sue  for  it  to 
the  trustees  of  the  sovereignty  of  the  dissolve  a  corporation."  See,  also, 
people,  by  which  I  mean  the  whole  High  on  Extra.  Rem.,  §653;  Common- 
people,  how  can  its  functions  be  called  wealth  v,  Graham,  64  Pa.  St.  389  ;  The 
into  exercise  against  the  existence  of  People  v.  Tibbets,  4  Cow.  358. 
a  public  institution,  except  upon  the 

1  State  V,  Paterson  &  Hamb.  Tump.  And  it  is  said  that  there  is  no  in- 
Co.,  1  Zabr.  9  ;  Commonwealth  v.  Farm-  stance  in  England  where  informations 
ers'  Bank,  2  Grant's  Cas.  392 ;  Com-  have  been  allowed  by  leave  of  court 
monwealth  v.  Philadelphia,  etc.,  R.  against  persons,  for  usurping  a  fran- 
co., 20  Pa.  St.  518;  Same  i).  Alleghany  chise  merely  private  in  its  nature. 
Bridge  Co.,  id.  185 ;  Murphy  v.  Farm-  and  not  of  a  public  character.  High 
era'  Sank,  id.  415. 


528  Pbivate  Corporations. 

And  in  all  cases  where  he  is  authorized,  a  private  party  must 
show  that  he  is  interested  in  the  matter,  before  the  court  will 
allow  him  to  file  an  information.  But  a  corporation  is  regarded 
as  having  such  interest.  Such  a  party  may,  however,  by  his  acte, 
waive  his  rights  or  forfeit  his  claim  to  the  proceeding ;  as  where 
he,  knowing  the  illegality  of  an  election,  participates  in  proceed- 
ings at  corporate  meetings,  and  recognizes  and  acquiesces  in  the 
result.  *  The  privilege  of  filing  an  information,  on  the  part  of  a 
private  prosecutor,  rests  in  the  sound  discretion  of  the  court.  * 

on  Extra.  Leg.  Rem.,  §658  ;  King  «.  nature  ;  bat  jet  they  have  no  oonoem 

Ogden,   10  B.  &  C.  230.  with  the  govemmeut  of  the  country 

See,  also,  Gay  lord  v.  Fort  Wayne,  or  the  administration  of  justice.  They 

etc.,  R.  Co.,  6  BisB.  286.  are  no  further  public  than  as  they 

On  this  subject  Chief  Justice  TrLOU-  have  to  do  with  great  numbers  of 
MAN,  in  Commonwealth  v.  Arrison,  people.  But  if  the  number  alone  is 
15  S.  &  R.  127,  says  :  **I  find  no  in-  the  criterion,  it  will  often  be  difficult 
stance  of  an  information  in  the  na-  to  distinguish  public  from  private  cor- 
ture  of  quo  warranto  in  that  country  porations.  Let  us  consider  churches, 
[England],  except  in  a  case  of  a  for  example.  In  some  the  congrega- 
usurpation  of  the  king's  prerogative,  tion  is  very  small.  How  is  the  court 
or  of  one  of  his  franchises,  or  where  to  make  the  line  of  distinction  ?  If 
the  public,  or  at  least  a  considerable  you  say  the  court  has  the  right  in 
number  of  people,  were  interested,  both  cases  to  grant  or  deny  the  infor- 
Neither  do  I  find  any  case  in  which  mation,  according  to  its  opinion  of 
it  has  been  denied  that  the  court  may,  the  expediency,  there  is  no  difficulty 
in  its  discretion,  grant  it,  where  an  as  to  the  right.  But  if  it  be  alleged 
office  is  exercised  in  a  corporation  con-  that  there  is  a  right  in  one  case  and 
trary  to  the  charter.  In  England  the  not  the  other,  the  difficulty  will  be 
number  of  corporations  is  very  small,  extreme.  I  strongly  inclme  to  the 
indeed,  compared  with  the  United  opinion  that  in  all  cases  where  a  char- 
States  of  America.  Consequently  the  ter  exists,  and  a  question  arises  con- 
quantity  of  that  kind  of  business  ceming  the  exercise  of  an  office 
which  may  be  brought  into  our  courts  claimed  under  that  charter,  the  court 
will  be  much  greater  than  theirs.  But  may,  in  its  discretion,  grant  leave  to 
that  alone  is  not  sufficient  reason  for  file  an  information.  Because,  in  all 
rejecting  it.  We  are  now  to  decide  such  cases,  although  it  cannot  be 
a  general  question  on  the  right  of  the  strictly  said  that  any  prerogative  or 
court ;  not  on  the  expediency  of  exer-  franchise  of  the  commonwealth  has 
cising  that  right,  either  on  the  present,  been  usurped,  yet,  what  is  much  the 
or  any  other  case.  same  thing,  the  privilege  granted  by 

"  Now  to  establish  it  as  a  principle  the  commonwealth  has  been  abased, 

that  no  information  can  be  granted  in  The  party  against  whom  the  informa- 

cases  of  what  the  counsel  call  private  tion  is  prayed  has  no  claim  but  from 

corporations  might  lead  to  very  seri-  the  grant  of  the  commonwealth,  and 

ous   consequences.     Perhaps  it  may  an  unfounded  claim  is  a  usurpation, 

be  said  that  banks,  and  turnpike,  canal  under  pretense  of  a  charter  of  a  right 

and  bridge  companies  are  of  a  public  never  granted." 

'  State  V.  Lehre,  7  Rich.  234  ;    King    is  regulated  by  act  of  parliament.    9 
u.  Stacey,  1  T.  R.  1.     In  England,  so    Anne,  ch.  20  (1711). 
far  as  relates  to  municipal  offices,  this        '  Qunton  v.  Ingle,  4  Cranch  (C.  C), 

438. 
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Seo.  458.  Poneasion  and  user  of  the  tunirped  office,  easentiaL  —  No 
information  will  lie  unless  there  is  a  possession  or  user  of  the 
corporate  oflBce,  and  a  usurped  possession  must  be  shown,  as  a  con- 
dition precedent  to  the  filing  of  an  information.* 

Sec.  459.  Non-oaer  as  a  ground  for  fozfeitnre.  —  It  is  held  that  to 
constitute  grounds  for  forfeiture  for  non-user  it  should  be  a  total 
non-user,  and  not  a  mere  refusal  to  act  as  a  corporation,  or  a  mere 
refusal  to  pay,  arising  from  insolvency.* 

Seo.  460.  Destmction  of  the  ol^ects  of  the  corporation  se  a  ground  of 
fozfeiture.  —  It  is  a  general  doctrine  that  whenever  a  corporation 
does  an  act  or  suflfers  an  act  to  be  done  which  entirely  destroys 
the  objects  and  purposes  for  which  the  corporation  was  instituted, 
it  is  a  ground  of  forfeiture." 

Seo.  461.  Pleading!— evidence.  —  It  is  not  within  the  proper 
scope  of  this  treatise  to  consider  the  subject  of  pleadings,  practice 
and  evidence,  in  their  relation  to  proceedings  in  the  nature  of 
quo  warranto.  Special  treatises  are  devoted  to  these  subjects,  in 
which  the  student  may  find  these  matters  fully  presented,  not 
only  in  so  far  as  they  relate  to  private  corporations,  but  also  gen- 
erally to  all  proceedings  of  that  nature. 

Sec.  462.  Judgment.  —  It  may  be  proper,  however,  to  briefly 
consider  the  form,  nature  and  effect  of  the  judgment  in  such 
cases,  where  the  proceedings  relate  to  private  corporations.  On 
this  subject  Mr.  High  observes :  "  At  common  law  the  judgment 
upon  the  ancient  writ  of  quo  warranto,  if  for  the  respondent,  was 
that  he  be  allowed  his  oflBce  or  franchise.     And  in  case  of  judg- 

1  Queen  v.  Pepper,  7  Ad.  &E.  745;  franchise.    Queen  v.  Archdall,  8  Ad. 

People  c.  Thompson,  16  Wend.  055.  &  E.  281. 

It  is  not  sufficient  to  allege  that  the  *  People  v.  Bank  of  Niagara,  6  Cow. 

defendant    has    accepted    the    office  196;  People  v.  Bank  of  Hudson,  id. 

without  specifying  the  mode  of  ac-  217 ;  King  v.  SUcej,  1  T.  R.  1.     See, 

ceptanoe.    High  on  Extra.  Leg.Rem.,  §  also,  De  Camp  ©.  Alward,  52  Ind.  408  ; 

655.    But  if  the  party  has  acted  in  the  Importing,  etc.,  of  (ia.  c.  Locke,   50 

office  this  is  sufficient.  Id.    See,  also,  Ala.   882;  Be  Franklin  Tel.   Co.,  119 

Queen  v.  Slatter,   11   Ad.  &  £.  505;  Mass.  447. 

Queen  v.  Quayle,  id.   508 ;  People  v,  "  State  c.  Real  Estate  Bank,  5  Ark. 

Thompson,  16  Wend.  655.  595 ;  People  u.    Bank  of    Hudson,  6 

Every  presumption  will  be  made  in  Cow.  217.    See,  also,  post,  ch.  20. 
favor  of  long  possession  and  use  of  a 

67 


630  Private  Corpobations. 

ment  for  the  king  for  a  usurpation  of  the  franchise,  or  for  its 
mis-user  or  non-user,  a  judgment  of  seizure  into  the  king's  hands 
was  rendered  if  the  franchise  was  of  such  a  nature  as  to  subsist 
in  the  hands  of  the  crown  ;  if  not  of  such  a  nature,  there  was 
merely  a  judgment  of  ouster  for  the  purpose  of  dispossessing  the 
party.  In  case  of  judgment  for  a  seizure  of  the  franchises  in 
the  king's  hands,  all  franchises  incident  and  subordinate  thereto, 
and  held  by  the  same  grant,  were  also  forfeited."  * 

Under  proceedings  in  the  nature  of  quo  warranto  the  form  of 
the  judgment  must  depend  upon  the  nature  and  character  of  the 
proceedings.  In  a  case  of  quo  warranto  in  New  York,  Chief 
Justice  Savage  observes :  "  Whenever  individuals  or  a  corpora- 
tion shall  be  found  guilty  either  of  usurping  or  intruding  into 
any  office  or  franchise,  or  of  unlawfully  holding  it,  judgment  of 
ouster  shall  be  rendered,  and  a  fine  may  be  imposed ;  but  where 
the  proceeding  is  against  a  corporation,  and  a  conviction  ensues 
for  mis-user  or  non-user,  or  surrender,  judgment  of  ouster  and  of 
dissolution  shall  be  rendered,  and  it  is  equivalent  to  judgment  of 
seizure  at  common  law.  K,  therefore,  the  information  in  this 
case  had  for  its  object  to  oust  the  defendants  from  acting  as  a  cor- 
poration and  to  test  the  fact  of  their  incorporation,  it  should  have 
been  filed  against  individuals ;  if  the  object  was  to  eflEect  the  dis- 
solution of  a  corporation  which  had  had  an  actual  existence, 
or  to  oust  such  corporation  of  some  franchise  which  it  unlawfully 
exercised,  then  the  information  is  correctly  filed  against  the  cor- 
poration." • 

Sec.  463.  Nothing  forfeited  to  the  state  but  the  franchise-  —  Where 
there  is  a  proper  case  for  a  judgment  of  forfeiture,  and  such  judg- 
ment is  entered,  the  rights  and  franchises  of  the  corporation  are 
remitted  to  the  custody  of  the  state.  But  it  does  not  follow  that 
the  state  is  entitled  to  the  property  of  the  corporation.  On  the 
other  hand  it  has  been  held  to  be  error  to  award  it  to  the  state.' 

'High  on  Extra.  Leg.  Rem.,  §  745 ;  267.    In    this  case,  Holman,  J.,  ob- 

8B1.  Com.  263.  served. 

*  People  9.   Saratoga  &  Rensselaer  "  There  are  but    two   grounds   on 

R.   Co.,    15    Wend.   llS.     See,    also,  which  it  can  be  oontendal  that  the 

People  f>.  Bartlett,  6  id.  422 ;    Smith  corporate  effects  faH  into  the  hands  of 

V.  The  State,  21  Ark.  294.  the  state  :  Ist,  as  a  forfeiture  forabus- 

'  State  Bank  «.  The  State,  1  Blackf.  ing  the  franchises,  or  2d,  for  the  want 
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And  "the  jndgment  of  seizure  doee  not  of  itself  work  a  tlifisohi- 
tion." ' 


corporation. 

Gnit  of  these  groundB,  ire  find  QOtbiug  property  or  posBessiaaB  il  lot-}  ii 

In  the  books  to  support  the  Idea  tliat  Iheir   frBiCcbiBEtB.   but  onlj   Unit 

the  abuBe  of  corporate  frtLnchlseB  oc-  should  torfeiC  their  f^a□chi>;<^^ 

caaiona  a  forfeiture  of  Unda,  or  goods,  which  comes  out  of  the  baii<i:.  i 

rigbtH  of  credits,  or,  in  (act,  occasions  king  (or  Bovereign  power),  i- iln. 

sHf  other  forfKiture  but  tbefntnchiaes  er  subject  of  forfeiture;  thi'  l.i[ 

th<:iiiselyes.     The    consequence  of  a  the  seizure,  resuming  what  o[i_i;i 

breach  ot  the  implied    condition  on  Sowed  from  big  bounty  " 

■  High  OD  Extn^  Leg.  Rem.,  g  B77;  3  Eyd  od  Corp.  406. 
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CHAPTER  XIX. 

LIENS  ON  COBFORATfl  FBOFERTY  AND  THBIB  FRIOBITT. 

Ssc.  464.  Corporate  mortgages  and  bonds  secured  thereby. 

Sec.  465.  Can  the  corporation  by  mortgage  or  trust  deed  give  a  lien  on 

property  to  be  thereafter  acquired  ? 

Sec.  466.  What  may  be  conveyed  by  mortgage. 

Sec.  467.  Rolling  stock,  cljaracter  and  quality  of. 

Sec.  470.  Mechanics'  and  constructors'  liens. 

Sec.  472.  Priority  between  mortgage  and  mechanics'  liens. 

Sbo.  464.      Oorporate  mortgages  and  bonds  seoored  theireby.  —  The 

statutes  of  various  states  provide  that  corporations,  especially  rail- 
road corporations,  may  borrow  money,  and  for  that  purpose  may 
issue  bonds  and  execute  mortgages  or  deeds  of  trust  to  secure  the 
same,  and  that  said  mortgages  or  deeds  of  trust  may  by  their  terms 
include  and  cover  not  only  the  property  owned  by  them  and  in 
esse,  at  the  time  of  the  execution  of  such  mortgages  or  trust  deeds, 
but  subsequently  acquired  property.  Provision  is  also  usually 
made  by  statute  in  reference  to  the  recording  of  such  instruments 
in  order  to  give  the  mortgagees,  or  cestui  que  trust,  liens  on  such 
property. 

The  expedient  of  raising  money  in  this  way  is  firequently 
resorted  to,  in  order  to  enable  railroad  companies  to  complete 
their  undertakings,  where  their  paid-up  capital  is  not  adequate 
for  the  purpose. 

The  practice  of  issuing  preferred  stock  in  such  cases  amoimts 
to  about  the  same  thing.  The  power  in  either  case  is  liable  to 
great  abuse  on  the  part  of  the  managers  of  such  corporations  and 
has  led  to  apprehensions  of  the  most  serious  character. 

Mr.  Redfield  suggests  legislative  action  as  a  means  of  preventing 
the  evils  frequently  resulting  therefrom.' 

^  On  this  subject  Mr.  Redfield  ob-  their  being  issued,  as  first,  secondhand 

serves:  third  mortgage  bonds.    These  are  is- 

"  In  this  country  these  mortgages  sued  in  large  general  sums,  subdivided 

have   usually   been   so  framed  as  to  to  suit  the  wants  of  purchasers  in  the 

create  successive  liens,  in  the  order  of  market,  and   when  sold  at   par  and 
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Sec.  465.  Oan  the  corporation  by  mortgage  or  trost  deed  give  a  lien 
on  property  thereafter  to  be  acquired? —  The  question  whether  a  cor- 
poration can  execute  a  mortgage  that  will  be  effectual  as  a  lien  on 
property  not  in  esse,  or  on  property  thereafter  acquired,  has  been 
the  subject  of  controversy,  but  it  seems  now  well  settled  that 
such  liens  attach  under  such  circumstances  at  least  under  the  pro- 
visions of  statutes  providing  for  such  liens.'    "A  mortgage  given 

above,  are  perhaps  the  most  unobjec-  given  to  these  companies.  And  the 
tionable  mode  of  completing  an  enter-  mode  in  which  such  things  are  here 
prise  that  otherwise  must  stop  in  modo.  carried  through  the  leginlature,  bj 
But  when  sold,  as  they  commonlj  are  means  of  agents  who  have,  where 
at  reduced  prices,  in  proportion  to  the  there  are  no  rival  interests,  very  much 
waning  fortunes  of  the  company,  they  their  own  way,  without  even  the  ne- 
must  of  course  destroy  at  once  the  cessity  of  subjecting  their  plans  to  any 
credit  of  the  stock  and  operate  harshly  permanent  board  of  supervision,  who 
upon  its  holders.  This  is  not  the  place,  shall  have  such  matters  under  control 
nor  are  we  disposed  to  read  a  homily  and  devote  such  time  to  tbeir  study, 
upon  the  wisdom  of  legislative  grants,  as  not  to  be  misled  by  the  devices  of 
or  the  moralities  of  moneyed  specular  the  interested  ;  this  mode  of  accom- 
tions  in  stocks  or  on  the  exchange  or  plishing  such  things  sufficiently  ex- 
elsewhere.  But  it  would  seem  that  plains  why,  in  this  country,  no  restric- 
legislation  upon  this  subject  should  tions  are  placed  upon  such  companies, 
be  conducted  with  sufficient  delibera-  .  *'  If  some  reliable  estimate  of  the 
tion  and  firmness  so  as  not  to  invest  cost  of  such  undertakings  were  ob- 
such  corporations  with  such  unlimited  talned  by  means  of  a  board  of  trade 
powers  as  to  operate  as  a  net  to  catch  or  railway  commissioners,  and  no 
the  unwary,  or  as  a  gulf  in  which  to  work  allowed  to  go  forward  until  a 
bury  out  of  sight  the  most  disastrous  large  proportion,  or  the  whole  of  the 
results  t«  private  fortunes,  which  has  requisite  capital,  were  obtained  by 
justly  rendered  American  investments,  stock  subscriptions,  it  would  afford 
taken  as  a  whole,  a  reproach,  wherever  great  security.  And  if  all  mortgages, 
the  name  has  traveled.  Experience  at  whatever  time  given,  were  placed 
will  show  that  desperate  enterprises  upon  the  same  footing  as  to  priority,  it 
require  desperate  means  for  their  ac-  would  give  far  less  temptation  tospec- 
complishment,  and  will  always  find  ulations  in  mere  bubble  investments, 
men  for  their  management  whose  which  is  too  much  the  case  in  this 
characters  will  conform  more  or  less  country.  But  there  is  perhaps  no 
to  the  necessities  of  their  position,  remedy  for  this  incautious  legislation 
And  if  by  legislative  restrictions  they  in  this  country  but  the  severe  and 
are  precluded  from  the  more  obvious  hard  discipline  of  that  most  painful 
devices  and  expedients  for  the  relief  of  but  surest  teacher,  experience.  It  is, 
their  straitened  fortunes,  they  will  we  think,  rather  creditable  to  the  pro- 
only  be  forced  to  the  adoption  of  such  meters  of  railways  in  this  country 
as  are  more  complex,  less  superficial,  that  with  such  unlimited  powers  as 
and  consequently  the  more  likely  to  their  charters  confer  they  have  been 
seduce  capitalists  into  their  invest-  so  little  abused,  and  this  in  the  main 
ments.  not  by  design  or  for  private  ends,  but 
*'  But  even  this  is  no  apology  for  through  inexperience  and  want  of 
such  unrestricted  powers  as  are  often  skill."    2  Redf.  on  Rail.,  g  234. 

»  Willink  V.   Morris  Canal  &  Bank-  R.  Co.  v.  Cowdrey,  11   id.  483  ;  United 

ing  Co.,  3  Green's  Ch.  377 ;   Pierce  v.  States  v.  New  Orleans  R.  Co.,  12  id. 

Emery,  32  N.  H.  484 ;  Coe  v.  Pennock,  362 ;  Railroad  Company  v.  Soutter,   13 

14  Ohio  (N.  S.),  187;  Pennock  v.  Coe,  id.  517;  Williamson  v.  New  Albany, 

23  How.   117;  Dunham  v.  Cincinnati,  etc.,  R.  Co.,  1  Biss.  198;  Coe  v.  Colum- 

etc.,R.  Co.,  1  Wall.  254;   Galveston  bus,  etc.,  10  id.  372;   Howe  c.  Free- 
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on  the  entire  property  of  a  railway,  including  future  receipts  for 
transportation,  with  an  agreement  that  property  on  the  road  sub- 
sequently acquired  shall  be  bound,  and  a  conveyance  of  it  be  duly 
executed,  gives  an  equitable  lien  on  property  subsequently  ac- 
quired, to  the  holders  of  the  bonds  secured  by  the  mortgage." ' 

Sec.  466.  what  maybe  conveyed  by  mortgage^ — It  was  form- 
erly a  mooted  question  whether  in  the  absence  of  statutory  pro- 
visions expressly  authorizing  it,  a  corporation  could  assign,  or 
convey  by  mortgage  or  otherwise  its  franchises."  But  it  is  now  a 
common  provision  of  the  statutes  that  franchises,  as  well  as  all 
other  kinds  of  property  and  interests,  may  be  mortgaged  by  rail- 
road corporations,  and  in  such  cases  at  least,  the  franchises  may 
be  conveyed  by  mortgage  as  security.*  In  Jesup  v.  BridgCy 
Lowe,  C.  J.,  observes :  "  As  a  matter  of  fact  it  is  well  known 
that  railroads  are  built  with  capital.  To  obtain  this,  companies 
are  compelled  to  conform  to  the  laws  and  customs  which  r^ulate 
its  use.  They  are  dependent,  in  a  great  measure,  upon  the  nego- 
tiation of  their  bonds  for  the  means  of  carrying  forward  tlieir 
enterprises.  These  bonds  can  only  be  negotiated  by  indemnify- 
ing, as  best  they  can,  the  creditors  for  the  principal  debt,  and 
secure  the  periodical  payment  of  the  accruing  interest.  For  this 
purpose  and  as  a  means  to  an  end,  it  becomes  essential,  frequently 
for  the  company  to  mortgage  all  its  property  and  franchises,  and 

man,  14  Gray,  566  ;  State  «.  Nortliern  64  Pa.  St.  369 ;  Ludlow  t?.  Kurd,  1  EHa. 

R.  Co.,  18  Md.  193;  MorriU  «.  Noyes,  (O.)  552;  Coe  «.  McBrown,  22  Ind.  252; 

56  Me.  458 ;   Haven  «.  Emery,  33  N.  Pierce  t?.    Milwaukee,  etc.,  R.  Co.,  24 

H.  66;    Seymour  t.   CaniCda,  etc.,  R.  Wis.  551;  Jessup  v.    Bridge,  11    la. 

Co.,  25  Barb.  284;  Stevens  i?.  Buffalo  572;  Dunham  «.  Isett,  15  id.  284.    But 

&  N.  Y.  R.  Co.,  31  id.  590;  Buffalo  &  generally  mortgages  do  not  cover  after 

H.  Y.  R.  Co.  17.  Lampson,  47  id.  533 ;  acquired  property.    Bath  «.  Miller,  53 

Benjamin  «.  Elmira  R.  Co., 49  id.  441 ;  Me.  308. 
Philadelphia,  etc.,  R.  Co.  u.  Woelpper, 

»  2  Redf.  on  Rail.,  §  286.  &  E.  819  ;  Troy,  etc.,  R.  Co.  c.  Kerr.  17 

«  2  Redf.  on  Rail.,  §  235, 12,  note  22 ;  Barb.  581 ;  State  «.  Rivea.  6  Ired.  297. 

Wheelock  «.    Moulton,  15  Vt.    519;  See,  also,  Coeo.McBrown,22  lnd.252; 

Isham  t.  Bennington  Iron  Co.,  19  id.  Pennock  «.  Coe,  23  How.  117. 

230;  Winch  t).   Railway  Co.,  5  De  G.  'First  Mort.  Bondholders  u.  Mays- 

&  S.  562  ;  S.  C,  13  E.  L.  &  E.  506;  8.  viUe  &  L.   R.  Co.,  9  Am.   R.  Times, 

Y .  R.  Co.  u.  Great  N.  R.  Co.,  3  De  G.  No.  81;  cited  2  Redf.  on  Rail . ,  §  235, 14, 

M.  &  G.  576  ;  S.  C,  19  E.  L.  &  E.  513  ;  note  26. 

Beman  «.  Rufford,  1  Sim.  (N.  S.)  550  ;  See,  also.  Pierce  «.  Emory,  32  N.  H. 

S.  C,  6  Eng.  L.  &  Eq.  106  ;  The  S.  &  484 ;  Phillips  c.  Winslow.  18  B.  Monr. 

B.  R.  Co.  tj.  The  L.  &  N.  W.  R.  Co.,  430. 

4  De  G.  M.  h  G.  115 ;  S.  C,  21  E.  L. 
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even  the  future  earnings  after  paying  the  necessary  operating  ex- 
penses." * 

Sec.  467.  Rolling  stock  — oharaoter  and  quality  o£  —  It  may  be 
appropriate  to  notice  the  controversy  which  has  occurred  in  refer- 
ence to  the  character  and  nature  of  that  property,  necessary  to 
the  operation  of  railroads,  and  usually  denominated  "rolling 
stock." 

This  term  embraces  all  the  carriages,  cars,  engines  and  other 
vehicles,  that  move  on  wheels  on  railroad  tracks.  Is  such  prop- 
erty personal  or  real  ?  Does  it  pass  by  a  conveyance  of  the  real 
estate?  May  it  be  sold  and  transferred  as  real  property?  Do 
the  recording  laws  relating  to  real,  or  personal  property,  apply  to 
it  ?  Various  decisions  have  been  given  in  the  various  states  on 
these  questions.  It  has  been,  in  many  cases,  both  in  the  federal 
and  state  courts,  a  perplexing  question,  and  of  great  interest  to 
parties ;  and  their  remedy  frequently  turns  upon  the  solution  of 
it.  The  legislation  of  many  of  the  states  has  settled  the  question 
and  determined  its  character  in  this  respect  by  statutory  provisions.' 
But  in  others  it  is  an  open  one,  and  the  subject  of  controversy. 
In  New  Hampshire,  in  the  absence  of  any  statutory  provisions 
on  the  subject,  it  has  been  held  not  to  be  a  fixture  or  belong  to 
the  real  estate ;  and  this  seems  to  be  the  doctrine  in  Massachusetts, 
Maryland,  Wisconsin  and  Missouri."  But  a  contrary  or  some- 
Mi  Ta.  578.  In  Vermont,  also,  there  is  a  statutory 
*  Rolling  stock  is  made  personal  regulation  on  the  suhject.  Vt.  Gen. 
property  by  a  constitutional  provision  Stat.  (1863)  287,  §^^  101,  103  ;  Miller  «. 
in  Illinois.  See  Const.  111.,  art.  11,  §  Rutland,  etc.,  R.  Co.,  36  Vt.  452. 
10.  The  statutes  of  Neb.  (1873)  197,  « Boston,  etc.,  R.  Co.  v.  Gilmore,  87 
provide,  that  *'  any  mortgage  or  deed  N.  H.  410  ;  Pierce  «.  Emory,  32  id.  485; 
of  trust  made  upon  the  lands,  roads,  Howe  v.  Freeman,  14  Gray,  566  ;  Mo- 
or other  property  of  any  railroad  com-  Kim  v.  Mason,  8  Md.  Ch.  201 ;  Wells 
pany,  shall  bind  all  the  property  men-  &  Miller  v.  Canton  Co.,  3  Md.  241 ; 
tioned  in  such  deed  or  mortgage,  in-  Denmead  v.  Bank  of  Bait.,  9  id.  179 ; 
eluding  rolling  stock,  and  that  to  Coe  t>.  Columbus  Piqua,  etc.,  R.  Co.,  10 
secure  thtf  rights  of  mortgagees  and  Ohio  St.  872 :  Ludlow  v.  Hurd,  1  Dis. 
parties  interested  under  deeds  of  trust,  (O.)  552;  Pacific  R.  Co.  «.  Cass  Co.,  53 
the  rolling  stock,  personal  property  Mo.  17  ;  Hill  v.  Lacrosse,  etc.,  R.  Co.,  16 
and  material  necessary  for  operating    Wis.  214. 

the  road,  belonging  to  the  road  and  As  to  the  construction  of  the  pres- 
appertaining  thereto,  shall  be  deemed  ent  statutes  of  Wisconsin  on  this  ques- 
a  part  of  the  road,  and  said  mortgages  tion,  see  Chicago,  etc.,  R.  Co.  v. 
aud  deeds,  when  recorded,  shall  have  Borough  of  Fort  Howard,  21  Wis. 
the  same  effect  both  as  to  notice  and  44. 
otherwise,  as  to  the  real  estate  con- 
veyed by  them." 
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what   qualified  doctrine    has    been    adopted    in  various  other 

states.* 

Sec.  468.  In  a  recent  case  in  New  Tork,  commissioner  Johji- 
soN,  in  reviewing  the  decisions  on  this  question  in  that  state,  ob- 
serves :  "  The  first  question  necessarily  to  be  decided  in  this  case 
is,  whether  the  rolling  stock  of  a  railroad  is  personal  property,  or 
whether  it  is  to  be  deemed  constructively  annexed  to  the  road 
upon  which  it  runs,  so  as  in  law  to  be  regarded  as  a  part  of  the 
realty.  If  it  be  determined  that  rolling  stock  retains  its  charac- 
ter of  personal  property,  then  the  question  arises  whether  a  mort- 
gage of  a  railroad  and  its  equipment  needs  to  be  filed  under  the 
statute  of  1833,  requiring  mortgages  of  personal  property  to  be 
filed  when  the  possession  of  the  property  is  not  immediately  deliv- 
ered to  the  mortgagee.  •  *  *  *  The  questions  thus  presented 
are  not  authoritatively  determined  in  this  state.  The  opinion  of 
the  supreme  court  has  been  given  in  four  reported  cases.  The 
earliest  was  that  of  the  Fanner^  Loan  (&  Trust  Co,  v.  Hendrick- 
son  (25  Barb.  484),  in  which  the  judgment  rendered  in  October 
(1857),  by  Justice  S.  B.  Strong,  Birdseye,  and  Da  vies,  declared 
that  as  between  the  mortgagees  and  judgment  creditors,  the  rolling 
stock  was  to  be  dfeemed  fixtures,  and,  consequently,  that  such  a 
mortgage  did  not  need  to  be  filed  under  the  act  of  1833.  In 
this  case  the  mortgage  specified  engines,  tenders,  cars,  etc.,  as  a 
part  of  the  property  mortgaged,  and  the  rights  of  the  plaintiffs 
might  have  been  sustained  by  holding  either  that  the  chattel 
mortgage  law  did  not  apply  to  railroad  mortgages,  or  that  the 
engine  and  cars  were  fixtures.  The  court  rejected  the  former 
ground,  and  placed  the  decision  on  the  position  that  the  rolling 
stock  was  part  of  the  realty.  *    *    *     *    Looking  now   at  the 

*  Covey  0.  Pittsburg,   etc.,  R.  Co.,  3  poses  of  taxation.    Louisville,  etc,  R. 

Phila.  173 ;   Ammant  v.  New  Alexan-  Co.  «.  State,  25  Ind.  177. 

dria,  etc.,    R.    Co.,  13    S.    &  R.  210.  ^  Laws  1838,  cU.  279,  p.  403. 

Applegate  o.   Ernest.    3  Busli.    649 ;  *  The    learned    judge    proceeds  to 

Winchester  T.  Co.  v.  Vimonnt,  5  B.  refer  to  numerous  cases  in  that  state, 

Monr.  2;  Palmer «.  Forbes, 23  111.  301 ;  viz.:  Beardsley  «.  Ontario   Bank,  31 

Hunt  t).  Bullock,   id.   320;    Titus  x.  Barb.  619;  Hoyle  tJ.  Plattsburgh,  etc.. 

Mahee,  25  id.  2o7 ;  Titus  o.  Ginheimer,  Co.    (same  as  now  under  considera- 

27  id.   402.     But  these  decisions  in  tion),  51  Barb.  45;   Murdock   v.   Gif- 

Illinois  were,  before  the  constitution  ford,  18  N.  Y.  30 ;   Mott  «.  Palmer,  1 

was  adopted  fixing   the  character  of  Comst.  564;  Leroy  o.   Piatt,  4  Paige, 

rolUng  stock    as  personal    property,  77 ;  as  well  as  Pierce  v.  Emery,  32  N. 

alone  referred  to.     In  Indiana  rolling  H.  484 ;  and  Pennock  «.  Coe,  23  How 

stock  is  treated  as  realty  for  the  pur-  117. 
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rolling  stock  of  a  railroad,  it  is  originally  personal  in  its  charac- 
ter^  it  is  subservient  to  a  mere  personal  trade,  the  transportation 
of  freight  and  passengers.  The  track  exists  for  the  use  of  the 
cars  rather  then  the  cars  for  the  use  of  the  track.  There  is  no 
annexation,  no  immobility  from  weight,  there  is  no  localization  in 
use.  The  only  element  on  which  an  argument  can  be  based  to 
support  the  character  of  realty,  is  adaptation  to  use,  with  and 
upon  the  track.  Even  in  respect  to  this,  were  the  same  contri- 
vances adopted  by  a  tenant  for  the  use  in  his  trade  upon  leased 
lands,  his  right  to  remove  both  cars  and  track  would  be  beyond 
question.  It  is  perhaps  fortunate  that  this  question  was  not 
finally  adjudicated  in  the  early  days  of  railroad  enterprise,  for 
then  unity  of  ownership  in  track  and  cars  and  indejiendence  of 
roads  of  each  other  seemed  to  render  it  possible  to  consider  roll- 
ing stock  part  of  the  realty  without  introducing  great  inconveni- 
ence. At  the  present  time  independent  companies  exist  owning 
no  tracks,  whose  trains  run  through  state  after  state  on  the  rail- 
road track  of  other  companies.  It  is  no  uncommon  sight  to  see 
the  cars  of  half  a  dozen  companies  formed  into  a  single  train  and 
running  from  New  York  to  Illinois  and  Missouri.  It  is  impos- 
sible to  deal  with  such  property  as  a  part  of  the  realty  without 
introducing  anomalies  and  uncertainties  of  the  gravest  char- 
acter." ' 

Sec.  469.  The  opinions  of  the  supreme  court  of  the  United 
StAtes  have  left  this  question  in  a  state  of  uncertainty.*  In  Min- 
nesota Company  v.  St.  Paul  Company^*  Nelson,  J.,  says :  "  We 

1  HoTle  9.  Pittsburg,  etc.,  R.  Co.,  54  Company  «.    Hendrickson,  25    Barb. 

N.  Y.  314.  484,  had  held  that  the  rolling  stock  of  a 

See,  also.  Benjamin  V.  Elmira,  etc.,  railway  was  accessory  to  real  estate, 

H.  Co.,  id.  675.  and  would  pass  by  a  deed  or  mortgage 

'  See  Farmers'  Loan,  etc.,  Co.  «.  St.  of  the  railway,  and  that  such  a  mort- 

Joseph,  etc., K.  Co.  (U.S.  C.  C.  Kansas,  gage  need  not  be  filed  as  a  chattel 

June  Term,  1875,  not  reported.)  mortgage,  under  the  recording  laws  of 

*2  Wall.  609.  See,  also.  Railroad  Co.  the  state.    In  this  case  Mr.  Justice 

V.  James,  6  Wall.  750.     But  see,  also.  Strong  observed : 
PuUan  D.    Cincinnati,    etc.,  R.  Co. ,  4        "  The  property  of  a  railroad   com- 

Biss.  35 ;  Galveston  R.  Co.  v.  Cowdrey,  pany  consists  mainly  of  the  road-bed, 

11  Wall.  450;  United  States  v.  New  the  rails  upon  it,  the  depot  erections 

Orleans,  etc.,  R.  Co.,  12  id.  362.  and  the  rolling  stock,  and  the  fran- 

Previous  to  the  decision  of  the  court  chise  to  hold  and  use  them.   The  road- 

of  appeals  of  New  York,  in  Hoyle  v.  bed,  the  rails  fastened  to  it,  and  the 

Plattsburgh,  etc.,  R.   Co.,  supra,  the  buildings  at  the  depots  are  clearly  real 

supreme  court  of  that  state,  in  the  property.     That  the  locomotives  and 

case  of  The  Farmers'  Loan  and  Trust  passenger,  baggage  and  freight  cars 

68 
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agree  that  the  rolling  stock  upon  this  road  is  covered  by  the  sev- 
eral mortgages,  and  as  respects  any  other  valid  liens  upon  the 
same,  is  unseparably  connected  with  the  road ;  in  other  words,  is 

are  a  part  and  a  necessary  part  of  the  should  be  technically  deemed  fixtures. 
entire  establishment  there  can  be  no  The  movable  quality  of  these  cars  hiui 
doubt.  Are  they  so  permanently  and  frequently,  if  not  generally,  induced 
inseparably  connected  with  the  more  the  opinion  that  they  are  personal 
Bubfitantial  realty  as  to  become  con-  property.  Hence,  railway  mortgages 
Btructlvely  fixtures  ?  of  rolling  stock  have,  as  I  understand, 
"  Railways  being  a  modern  inven-  been  generally  filed  in  the  offices  of 
tion  and  of  a  novel  character,  we  have  the  clerks  of  all  the  towns  through 
no  decisions  upon  this  question,  and  which  the  roads  pass.  That  was  un- 
those  relating  to  and  governing  old  doubtedly  the  more  prudent  course, 
and  familiar  subjects  do  not  absolutely  as  it  saved  any  question  as  to  the  char- 
control  us,  although  we  must  neces-  acter  of  the  property.  Even  the 
sarily  resort  to  them  as  gdides.  Judge  learned  counsel  has  gone  no  further 
Weston  well  remarks,  in  Farrar  d.  than  to  denominate  the  cars  *  quasi ' 
Stockpole,  6  Greenl.  157,  that  modern  fixtures.  Public  opinion,  however, 
times  have  been  fruitful  of  inventions  although  respectable  in  matters  of 
and  improvements  for  the  more  secure  fact,  is  an  unsafe  guide  as  to  legal  dis- 
and  comfortable  use  of  buildings,  as  tinctioos. 

well  as  of  many  other  things  which  That  railway  cars  are  a  necessarj 
administer  to  the  enjoyment  of  life,  part  of  the  entire  establishment,  with- 
Venetian  blinds,  which  admit  the  air  out  which  it  would  be  inoperative  and 
and  exclude  the  sun.  whenever  it  is  valueless,  there  can,  of  course,  be  no 
desirable  so  to  do,  are  of  modem  use ;  doubt.  Their  wheels  are  fitted  to  the 
so  are  lightning  rods,  which  have  rails,  they  are  const nnUy  upon  the 
now  become  comipon  in  this  country  rails,  and  except  in  cases  of  accidents, 
and  in  Europe.  Those  might  be  re-  or  when  taken  off  for  repairs,  nowhere 
moved  from  buildings  without  dam-  else  ;  they  are  not  moved  off  the  land 
age  ;  yet,  as  suited  and  adapted  to  the  belonging  to  the  company.  [This 
buildings  upon  which  they  are  placed,  claim  is  not  justified  by  the  facts  in 
and  as  incident  thereto,  they  are  modern  times.  See  opinion  of  John- 
doubtless  part  of  the  inheritance,  and  son,  J.,  in  Hayle  v.  Plattsburgh,  etc, 
would  pass  by  a  deed  as  appertaining  R.  Co.,  svpra.]  They  are  peculiarly 
thereto.  The  general  principles  of  adapted  to  the  use  of  the  railway,  and 
the  law  must  be  applied  to  new  kinds  in  fact  cannot  be  applied  to  any  other 
of  property,  as  tl\ey  spring  into  exist-  purpose  ;  they  are  not  like  farming 
ence  in  the  progress  of  society,  accord-  utensils,  and  possibly  the  machinery 
ing  to  their  nature  and  incidents,  and  in  factories  and  many  of  the  movable 
the  common  sense  of  the  community,  appliances  to  stores  and  dwellings,  the 
It  may  be  that  if  an  appeal  should  object  of  general  trade  ;  they  are  per- 
be  made  to  the  common  sense  of  manently  used  on  the  particular  road 
the  community,  the  term  '  fixtures  '  where  they  are  employed,  and  are  sel- 
could  not  well  be  applied  to  such  dom,  if  ever,  changed  to  any  other, 
movable  carriages  as  railway  cars.  Many  of  these  are  strong  characteris- 
But  such  cars  move  no  more  rapid-  tics  of  the  realty  ;  some  of  them  have 
ly  than  do  pigeons  from  a  dovecote,  often  been  deemed  conclusive.  *  *  ♦ 
or  fish  in  a  pond,  both  of  which  If  railroad  cars  were  used  in  any  other 
are  annexed  to  the  realty.  Judge  place  than  upon  the  lands  belonging 
OowKN  admits,  in  Walker  v.  Sherman,  to  the  company,  or  for  any  other  pur- 
that  a  machine,  movable  in  itself,  may  pose  than  in  the  execution  of  its  busi- 
become  a  fixture,  from  being  connected  ness,  or  were  constructed  in  such  shape 
in  its  operations  by  boards,  or  in  any  and  so  extensively  as  to  become  ob- 
otlier  way,  with  the  permanent  ma-  jects  of  general  trade,  or  were  not  a 
chinery.  It  results  from  many  cases  necessary  part  of  the  entire  establish- 
that  it  is  not  absolutely  necessary  that  ment,  I  might  consider  myself  as  corn- 
things  should  be  stationary  in  any  one  pelled  by  the  weight  of  authority  to 
place  or  position,  in  order  that  they  decide,  that  as  they  are  not  physically 
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in  technical  language  a  fixture  of  the  road,  so  far  as  in  itn  nature 
and  use  it  can  be  called  a  fixture." 

Sec.  470.  Maohasloa'  and  ooiutraoton'  lloiu,  —  It  has  becii  a  cotn- 
mon  provision  of  the  statutes  of  many  if  not  most  the  state*  that 
mechanics,  laborers,  and  the  furnisher  of  materials  miglit  secure 
a  lien  upon  the  bnilding,  erection  or  improvement  upoTi  which 
the  labor  was  bestowed  or  for  which  the  material  was  furnished, 
and  the  land  on  which  the  erection  or  improvement  is  locutf d,  for 
the  labor  done  or  material  famished,  upon  complying  with 
certain  provisions  of  the  statute  in  relation  thereto. 

Sec.  471.  The  legislatures  of  various  states  have  extended 
these  liens,  and  by  express  provisions  of  statutes,  they  eiiiitracethe 
work  and  labor  done,  and  material  furnished  on  or  alHjnt  any 
work  of  internal  improvement,  including  the  construction  of  rail- 
roads, and  give  to  the  laborer  or  furnisher  of  material  cm  such 
works  the  same  remedy  formerly  limited  to  buildings  aini  other 
improvements  of  private  individuals.  Tlie  general  principles 
and  doctrines  of  the  courts  in  the  interpretation  of  such  statutes 
and  their  application,  relating  to  natural  persons,  would  bo  t'<|ually 
applicable  to  corporations.  These  must  necessarily  dejiLTnl  upon 
the  language  and  provisions  of  tlie  statutes,  and  hence  iiu  i^idneral 
rules  can  be  laid  down  as  applicable,  to  cases  generally,' 

tlDeied  lo  what  Is  QBaallydeDomiuBted  m&chmerj  might   not  be  iiu'Iiiijei]  in 

real  estate,  they  mast  be  deemed  per-  the  mortg'iige,  if  it  diioald   h<-  iji'«iaed 

eoD&l   pmperty;  but  aa  each  and  all  pfiraonal   property,   and   tmv,   if  any, 

of    these   oharacteriBtlCB    cir   incidents  would  be  wllliog  to  loan  (ti.  ir  money 

are  wanting,  the  cnnsiderationB  wliich  upon  such  an  uneertainty,  but  i I  "vtuld 

I  have  mentioned,  or  to  which  I  have  be   otherwisu  it  the  addi.iiMi^  should 

alluded,  leading  to  an  opposite  concln-  be    ronnidered    as    made    tn    tin'    real 

(■Ion.  require  ns  to  determine  that  tbev  estate."    See,  bIbo.  name   dotirine  in. 

are  included   as  Eitnres  or  necessaiy  Palmer  o.  Forbes,  23  111.  800  ;  Hunt  e. 

incidents  in  a  conveyance  ol  real  entate.  Bullock,  id.  820;PeQQoek   r.  Coe,  38 

In  thus  deciding  we  shall  nnquesUon-  How.  117. 

ably  carry  out  the  intention  of  the  The  reasoning  of  the  learmni  judge 
parties,  as  It  coald  not  have  been  the  in  this  case  la  based  upon  cennin 
design  of  such  parties  —  certainly  facta.  But  tbe  facts  themselvpA  can- 
not of  the  mortgagees — that  the  not  beassumed  to  be  correct, na  sliovrn 
security  should  be  diminiflhed  by  the  by  the  court  in  ibe  subaequt-at  case  in 
wear  aod  tear  of  the  macUinery,  and  the  court  of  appeals  in  the  same  state, 
the  inevitable  accidents  to  which  it  Is  See  Hoyle  v.  Plattaburgh,  etc.,  It.  Co., 
subjected.    Possibly  the    substituted  tupra. 

'  A  provision  of  statute  of  Iowa  will,  aa  follows ;  "Every  meclianlc.  or  other 
perhaps,  indicate  the  general  scope  person  who  shall  do  any  Inlior  upon 
and  purpose  of  such  statutes.     It  is    or  furnish  any  materials,  machinery 
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Sec.  472.  Priority  between  mortgage  and  mechanica'  liena.  —  Con- 
troversies have  recently  arisen  between  mortgagees  and  the  labor- 
ers, contractors  and  builders  of  railroads,  in  reference  to  the  pri- 
ority of  their  respective  liens.  The  question  must  depend  upon 
the  language  and  construction  of  the  provisions  of  the  statutes  in 
reference  to  such  liens. 

Sec.  473.  The  statutes  of  Iowa  provide  in  reference  to  railroad 
mortgages  and  trust  deeds,  that  "  said  mortgages  or  deeds  of  trust 
may,  by  their  terms,  include  and  cover  not  only  the  property  of 
the  coi-poration  making  them  at  the  time  of  their  date,  but  proj> 
erty,  both  real  and  personal,  which  may  thereafter  be  acquired, 
and  shall  be  as  valid  and  effectual  for  that  purpose  as  if  the 
property  were  in  possession  at  the  time  of  the  execution  thereof." 
And  in  reference  to  the  liens  of  parties  "  who  shall  do  any  labor 
or  furnish  any  materials,  machinery  or  fixtures  for  any  building, 
erection  or  other  improvement  upon  land,  including  those 
engaged  in  the  construction  or  repair  of  any  work  of  internal 
improvement,"  that  "  the  lien  for  the  things  aforesaid,  or  work, 
shall  attach  to  the  buildings,  erections  or  improvements  for  which 
they  were  furnished  or  done,  in  preference  to  any  prior  lien  or 

or  fixtures  for  any  building,  erection  ferred  to  aU  other  liens  and  incum- 

or  other  improvement   upon  land,  in-  brances  which  may  be  attached  to  or 

eluding  those  engaged  in  the  construe- '  upon  such  buildings,  erection  or  other 

tion  or  repair  of  any  work  of  intern'al  improvement,    and    to    the    land    on 

improvement  by  virtue  of  any  contract  which  the  same  is  situated  or  either 

with   the  owner,  his  agent,  trustee,  of  them,  made  subsequent  to  the  com- 

contractor  or  sub- contractor,  upon  com-  mencement  of  said  building,  erection 

plying   with  the    provisions    of    this  or  other  improvement/*    Id.,  §  2139. 
chapter,  shall  have  for  his  labor  done        "  The  lien  for  the  things  aforesaid, 

or  materials,  machinery  or    fixtures  or  work,  shall  attach  to  the  buildings, 

furnished,  a  lien  upon  such  building,  erections  or  improvements  for  which 

erection   or  improvement,   and   upon  they  were  furnished  or  done,  in  prefer- 

the  land  belonging  to  such  owner  on  ence  to  any  prior  lien  or  incumbrance, 

which  the  same  is  situated,  to  secure  or    mortgage,    upon    the    land   upon 

the   payment  of  such  labor  done  or  which  the  same  is  erected  or  put,  and 

materials,  machinery  or  fixtures  fui^  any  person   enforcing  such  Hen  may 

nished."     Iowa  Code  (1873),  ch.  14,  §  have    such    buildings,    erections    or 

2130.  other  improvements  for  which   they 

It  is  provided  by  other  sections  for  were  furnished  or  done  in  preference 

the  filing  of  such  liens  with  the  clerk  to  any  prior  lien,  or  incumbrance,  or 

of  the  district  court  of  the  county,  and  mortgage  upon  the  land  upon  which 

giving    notice    of    the    same.      It  is  the  same  is  erected  or  put,  and  any 

further  provided  in  reference  to  the  person  enforcing  such  lien  may  have 

priority  of  such  liens  as  follows  :  such   building,  erection  or  other  im- 

'*  The  liens  for  labor  done  or  things  provement  sold  under  execution,  and 

furnished  shall  have  priority  in  the  the  purchaser  may  remove  the  same 

order  of    the  filing^  of    the  accounts  within  a  reasonable  time  thereafter." 

thereof  as  aforesaid,  and  shall  be  pre-  Id.,  §  2141. 
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incumbrance,  or  mortgage,  upon  the  land  upon  which  the  same  is 
erected  or  put,  and  any  person  enforcing  such  lien  may  have  such 
building,  erection  or  other  improvement  sold  under  execution, 
and  the  purchaser  may  remove  the  same  within  a  reasonable  time 
thereafter ; "  that  "  the  liens  for  labor  done  or  things  furnished, 
shall  have  priority  in  the  order  of  the  filing  of  the  accounts 
thereof  as  aforesaid,  and  shall  be  preferred  to  all  other  liens  and 
incumbrances  which  may  be  attached  to  or  upon  such  building, 
erection  or  other  improvement,  and  to  the  land  on  which  the 
same  is  situated,  or  either  of  them,  made  subsequent  to  the  com- 
mencement of  said  building,  erection  or  other  improvement." 
Under  these  provisions  it  has  been  held  that  the  mechanic's,  labor- 
er's or  furnisher's  lien,  dates  from  the  commencement  of  the  struc- 
ture, and  is  paramount  to  a  mortgage  executed  after  the  com- 
mencement of  the  same,  though  before  the  particular  work  was 
done  or  materials  furnished  for  which  the  lien  is  claimed.* 

» Iowa  Code   (1873),  g§  2131, 2183-  mortgage    has   priority.       *      *      * 

2139,  2140,  2141.     Nelson  et  al.  'o.  The  The  idea    that    the  mechanic's    lien 

Iowa  Eastern  R.  Co.,  defendant  and  attaches  only  from  the  commencement 

others,  intervenors.  West  Jur.,  V.  10,  of  the  particular  work  is  wrought  out 

No.  10,  p.  604  (to  be  reported  in  44  la.)  through  the  supposition  that  the  word 

In  this  case  Nelson  and  others  '  improvements/  as  used  in  the  stat* 
claimed  of  the  railroad  company  $2,-  ute,  denotes  the  several  distinct  and 
180.82  on  account  of  ties  fiimished  the  successive  jobs  of  work  performed  by 
company  for  the  construction  of  its  the  different  mechanics.  But  this  con- 
road,  and  asked  that  a  lien  therefor  struction  is  precluded  by  the  use  of 
might  be  established  under  the  stat-  the  word  '  other '  before  '  improve- 
utes  of  Iowa.  The  intervenors  alleged  ments.'  The  lien  is  to  attach  from 
that  they  were  the  holders  of  bonds  of  the  commencement  of  '  the  building 
the  company  secured  by  a  mortgage  erection  or  other  improvements.'  The 
upon  the  road,  and  entitled  to  priority  statute  implies  that  a  building  is  an 
by  virtue  of  such  mortgage  over  the  improvement  and  that  there  may  be 
lien  of  the  plaintiffs.  The  court  gave  others  still.  We  understand  by  '  other 
judgment  for  the  claim  against  the  improvements,'  the  results  of  mechan- 
company  subject  to  the  lien  of  the  in-  ical  labor  or  materials  furnished  other 
tervenoTS.  On  appeal  to  the  supreme  than  buildings  or  erections  upon  real 
court  of  that  state,  Adams,  J.,  deliver-  estate.  But  suppose  *  other  improve- 
ing  the  opinion,  observed  as  follows:  ments'  to  mean  the  different  parts  of 
"  It  is  claimed  by  the  plaintiffs  that  a  building.  It  follows  that  a  building 
the  intervenors'  mortgage  was  exe-  is  one  improvement,  its  walls  another, 
cnted  after  the  commencement  of  the  and  its  doors  a  third.  But  the  walls 
improvement.  It  is  claimed  by  the  of  a  building  are  not  other  than  the 
intervenors  that  it  was  executed  be-  building.  The  words  '  other  improve- 
fore.  The  fact  is,  the  mortgage  was  ment,'  as  used  in  the  statute,  cannot 
executed  after  the  road  was  com-  properly  mean  either  buildings,  erec- 
menced,  but  before  the  ties  were  fur-  tions  or  constituent  parts  thereof, 
nished.  We  have  only  to  determine  "Besides  a  constituent  part  of  a  thing 
then  what  is  the  '  improvement '  with-  is  not  an  improvement  of  a  thing,  in 
in  the  meaning  of  the  statute.  If  it  any  proper  sense  of  the  word.  How 
is  the  road,  the  mechanics'  lien  has  can  we  say  that  the  walls  of  a  house 
priority.      If     it     is    the    ties,    the  are  an  improvement  of   the  house? 
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Sec.  474.  The  same  doctrine  was  held  in  construing  a  similar 
statute  in  Montana,  which  provided :  "  The  liens  for  work  and 
labor  done,  or  things  furnished,  as  specified  in  this  act,  shall  have 

The  house  could  have  no  antecedent    often timeB  for  the  mortgagee  to  de- 
existence.    /Ties  and  rails  are  not  an    termine  whether  a  building,  erectioo, 
improvement  of    a  railroad    for  the    or  other  improvement,  has  or  has  not 
same  reason.    Yet  whatever  is  an  im-  been  commenced  upon  the  premises, 
provement  is  an  improvement  of  some-  It    has    been    asked     in     argument, 
thing.    A  house  is  an  improvement  of  whether  a  mortgagee[of  a  railroad  shall 
the  premises  on  which  it  is  situated,  take  notice  that  the  oonstraction  of 
A  railroad  is  an  improvement  of  the    the  road  has  been  commenced  if  only 
country   which   is   benefited  thereby,  a  shovelful  of  dirt  has  been  thrown. 
That  which  enters  into  the  original  "This  objection,  whether  great  or 
construction  of*  a  house  or  railroad  is  small,  applies  equally  to  the  constrac- 
a  part  of  an  improvement  and  nothing    tion  contended  for  by  the  intervenora. 
more.    *    *    *    But  it  is  said  that  it  If  the  statute  should  not  be  construed 
would  be  unjust  to  the  mortgagee  who  as  requiring  notice  to  be  taken  of  the 
has  taken  a  mortgnge  upon  a  partially  commencement  of  a  railroad,  because 
constructed  building,  erection  or  other  that  may  consist  in  the  throwing  of  a 
improvement,  to  make  his  mortgage  shovelful  of  dirt,  it  should  not,  for 
subject  to  mechanics'  liens  for  work  the  same  reason,  be  understood  as.  re- 
subsequently  commenced.  It  is  argued  quiring  that  notice  should  be  taken  of 
that  the  mechanic  may  always  know  the  commencement  of  any  particular 
what    incumbrances    rest    upon    the  job  of  work  upon  the  railroad,  for  that, 
.property  by   mortgage,  but  that  the  too,  must    be    equally    small.     It  is 
mortgagee  cannot  know  what  incum-  further  objected,  that  a  building,  erec- 
b ranees  may   come   to  rest  upon  the  tions,  or   other    improvement,  when 
property  by  mechanics'  liens.    To  this,  partially    constructed,    is    sometimea 
it  may  be   said  that  where  a  person  abandoned  and  the  work  is  afterward 
takes  a  mortgage  upon  a  partially  con-  resumed.     If,    in    the    meantime,    a 
structed  building,  erection,  or  other  mortgage  has  been  executed  upon  the 
improvement,  the  possibility  of  me-  premises  the  mortgagee  having  no  rea- 
chanics'  liens  attaching  upon  the  prop«  son  to  suppose  that  the  work    would 
erty  is  distinctly  foreshadowed  by  the  be  resumed,  he  might,  it   is  Baid,  be 
condition  of  the  property.    It  is  true,  virtually  deprived    of    his    security 
the    mortgagee     cannot     know     the  without  any  fault  or  negligence  on  his 
amount.      He  cannot    know,   indeed,  part.    What  should  be  the   rule  in 
at    the  time  the    mortgage    is    exe-  such  a  case  it  is  not  proper  for  ns  now 
cuted,  whether  the    bnilain<r,   erect-  to  determine.    It  is  sufficient   for  us 
ion,  or  other    improvement    will   be  to  say  that  we  do  not  think  that  such 
completed    by  the    mortgagor.      But  a  case  would  involve  any  great  diffl- 
we   think    that    the  mortgagee  may  culty.     If  a  partially  erected  structure 
properly  be  required  to  rely  upon  the  is  in  a  condition  to  be  completed,  we 
good  faith  and  prudence  of  the  person  doubt  whether  the  mortgagee  would 
whom  he  elects  to  make  his  mort-  be  justified  in  presuming  that  a  ceasa. 
gagor.      Furthermore,   the    increased  tion  of  the  work,  however  long  con- 
value  of  the  security  may  be  presumed  tinned,  was  an  absolute  abandonment, 
to  be  somewhat  in  proportion  to  the  "  In  regard  to  the  policy  of  the  stat- 
expense  incurred  upon   the  property,  ute,  as   we  construe  it,  this   may   be 
Without  denying  tnat  the  statute,  as  said :  It  is  not  desirable  that  the  exe- 
we  construe  it,  may  sometimes  work  cution  of  a  mortgage  upon  the  land, 
a  hardship,  the  danger  to  be  appre-  upon  which  a  building  or  other  im* 
bended  is  not  such  as  to  exert  much  provement  is  in  process  of  oonstruo- 
influence  in  the  construction  of  the  tion,  should  arrest  the  work  and   pre- 
statute,  the  language  employed  being  vent  its  completion.     Both  mortgagor 
almost,  if  not  entirely,  free  from  am-  and  mortgagee  are  interested   in   its 
biguity.       Another    objection     urged  completion.     Without  it,  the  money 
against  this  construction  of  the  stat-  already  expended  must  ordinarily  to 
uie  is,  that  it  may  be  impracticable  a  great  extent  be  lost.    Take  the  pres- 
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priority  in  the  order  of  filing  the  accounts  thereof,  as  aforesaid, 
and  shall  be  prior  to  all  other  liens  and  incumbrances  which  may 
be  attached  to  or  upon  the  building,  erection,  or  other  improve- 
ment, and  to  the  land  upon  which  the  same  is  situated,  to  the 
extent  aforesaid,  or  either  of  them,  made  subsequent  to  the  com- 
mencement of  said  building,  erection  or  other  improvement." 

In  construing  this  statute  the  supreme  court  of  the  United  States 
(per  Bradey,  J.)  observe :  "  The  liens  secured  to  the  mechanics 
and  material  men  have  precedence  over  all  other  incumbrances  put 
upon  the  property  after  the  commencement  of  the  building.  And 
this  is  just.  Why  should  a  purchaser  or  lender  have  the  benefit  of  the 
labor  or  materials  which  go  into  the  property  and  give  it  its  exist- 
ence and  value  ?  At  all  events,  the  law  is  clear."  *  The  same 
question  was  recently  presented  to  the  United  States  circuit  court 
for  the  district  of  Iowa,  where  the  controversy  was  between  the 
mortgagees  of  a  railway  company  and  the  builders,  laborers  and 
material  men,  as  to  the  priority  of  their  respective  liens  under 
the  Iowa  statute ;  and  where  it  was  held  that  tlie  liens  of  the 
latter,  following  the  decisions  of  the  state  court,  dated  from  the 
commencement  of  the  building  of  the  railway,  and  not  from  the 
time  when  the  particular  work  was  done  or  the  material  fur- 
nished.' 

ent  case  as  an  illustration :  The  inter-  could  be  realized  from  wliat  had  been 
venors  are  holders  of  mortgage  bonds  done.,  Yet,  the  construction  of  the 
upon  a  road,  sixteen  miles  of  which  statute  they  contended  for  would  re- 
had  been  graded  at  the  time  the  quire  the  mortgagor  to  keep  a  fund  on 
mortgage  was  made.  The  value  of  hand  for  the  daily  payment  of  the 
their  security  depended  upon  the  fur-  laborers  and  material  men,  or  that  the 
ther  construction  of  the  road ;  they  work  and  material  should  be  practi- 
foresaw  that  work  and  materials  must  cally  furnished  without  security." 
be  furnished  by  somebody,  or  nothing 

'  Davis  V.  Bllsland,  18  Wall.  659.  In  this  case,  Dillok,  J.,  observes: 

See,  also,  Dubois  v.  Wilson,  21   Mo.  **  The  trustees  in  these  mortgages  re- 

214 ;    American  Fire  Ins.  Co.  i;.  Prin-  sist  the  right  to  any  lien  whatever  in 

gle,  2  S.  &  R.  188 ;  Wells  v.  Canton  Co.,  many  cases  [then  pending  in  the  court 

3  Md.  234  ;  Getchell  v.  Allen,  84  la.  involving  the  same  question]  and  par- 

559.  where  it  is  observed  by  Beck,  J.,  ticularly  resist  the  establishment  of  a 

that    '*  the   word    *  improvement,'   as  mechanics'  lien  in  any  case  where  the 

here  used,  does  not  mean  an  addition  labor  was  done  or  the  materials  were 

to  or  betterment  of  a  building,  but  is  furnished  after  the  recording  of  the 

applied  to  some  independent  erection  mortgage,  which  shall  have  priority 

on  the  land."  over  the  mortgage.      There  are  also 

'  Taylor  0t  o^., Trustees,  17.  The  Bur-  questions  as-  to  the  lien  for   repairs 

lington  .C.    B.   R.  &  M.  Co.,  West,  after  the  road  has  been  completed  as 

Jur.,  vol.  11,  No.  6,  p.  336  (May  Term,  distinguished  from  the  right  to  a  lien 

1877.)  for  original  construction  ;   and  ques- 


544  Private  Corpoeationb. 

Sec.  475.     These  decisions  relate  to  the  constmction  of  local 

statutes.  But  as  the  statutes  of  various  states  have  similar  pro- 
visions, we  have  deemed  it  a  matter  of  sufficient  interest  to  refer 
to  the  decisions  where  the  statutes  have  been  construed,  and  to 
set  forth  the  reasoning  and  determination  of  the  courts,  both  state 
and  national,  in  relation  thereto. 

tions  also  as  to  limitation  of  the  lien  person,  enforcing  sach  lien,  may  have 

of  the  mechanic.     *    *    *    The  me-  such  building,  erection  or  other  im- 

chanics'  lien  statute  (Code,  §^  2180-  provement  sold  under  execution,  and 

2132)  extends  inter  alia  to  all  persons  the  purchaser  may  remove  the  same 

*  who  construct  or  repair  any  work  of  within  a  reasonable  time  thereafter/ 

internal  improvement/  including  raiJ-  (Sec.  2.510).     We  hold  as  follows  :     1. 

ways,  and  ^ives  a  lien  '  for  labor  done  Sec.  2,189  contemplates  and  provides 

or  materials,  machinery  or    fixtures  for  a  case  where  at  the  time  of  the 

furnished '  upon  '  such  building,  erec-  commencement  of    the    building    or 

tion  or  improvement,  and  upon  the  railway,  there  is  no  recorded  lien  or 

land     belonging     to    the    owner    on  incumbrance  thereon,  and  where  such 

which  the  same  is  situated.'    *    *    *  lien  or  incumbrance  is  created  subse- 

iSection  2189   first    provides  for    the  quent  to   thd  commencement  of  the 

priority  of  mechanics'  liens  as  among  building  of    the  railway  ;   in  which 

themselves,  making  the  same  depend  case   the  mechanic  has  a  lien  which 

upon  the  order  of  nling,  and  then  pro-  relates  back  to  the  commencement  of 

ceeds  to  enact  that  such   liens  *  shall  the  building  or  railway,  although  the 

be  preferred  to  all  other  liens  and  in-  particular  work  of  that  mechanic  was 

cumbrances  which   may   be  attached  done  or  his  materials  were  furnished 

to  or  upon  such  building,  erection  or  after  a  mortgage  was  recorded  or  lien 

other  improvement  and  to  the  land  on  created." 

which  the  same  is  situated,  or  either  In  Ohio  dt  Miss.  R.  Co.  v.  Davis^  23 

of    them,  made  subsequent    to    the  Ind.  553,  the  supreme  court  of  Indiana 

commencement  of  said  building,  erec-  held,  in  reference  to  the  appointment 

tion  or  improvement/    The  lien   ex-  of  a  receiver,  that  it  did  not  operate 

tends  to  the  entire  land  to  the  extent  to  derange  the  priority  of  legal    or 

of  the  interest  of  the  person  for  whom  equitable  liens ;  that  money  or  prop- 

the   mechanic  did  the  work    or  fur-  erty  in  his  hands  was  in  the  custody 

nished  the  materials,  and  to  a  lease-  of  the   law,   and  that  he  held   it  for 

hold  interest,  as  to  which  the  provision  whoever    was    entitled    to    it  ;    that 

is  that  the  forfeiture  of  the  lease  shall  where  there  are  various  mortgagees, 

not  impair  the  mechanic's  lien  as  to  if    prior  mortgagees  do  not  assume 

the  buildings,  but  the  same  may  be  possession  of    the  property  or    take 

sold  to  satisfy  the  lien  and  be  moved  steps  to  foreclose  their  mortgages,  any 

off  within  thirty  days  after  the  sale  subsequent  incumbrancer  may  have  a 

(§  2140).  receiver  appointed  to  take  the  rents 

"  Section  2141  provides  for  still  an-  and  profits  for  his  benefit,  until  those 

other  case,  in  these  words :    '  The  lien  who  have  a  prior  right  claim  them  by 

for  the  things  aforesaid,  or  work,  shall  some  proceeding  for   that    purpose  ; 

attach  to  the  buildings,  erection,  or  but  that  a  subsequent   incumbrancer 

improvements  for  which  they   were  who  has  received    rents  and    profits 

f urnislied  or  done,  in  preference  to  will  not  be  compelled  to  refund  to  a 

any   prior   lien,  or    incumbrance,  or  prior  incumbrancer  who  subsequently 

mortgage  upon  the  land  upon  which  takes  possession  or  brings  suit, 
the  same  is  erected  or  put,  and  any 
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DISSOLUTION. 

Sbc.  477.  Cause  for  which  corporations  may'  be  dissolved  or  which  consti- 
tute a  dissolution. 

Sec.  478.  Reserved  power  in  the  legislature  to  dissolve. 

Sec.  480.  Where  the  reserved  power  is  subject  to  a  condition. 

Sec.  481.  Expiration  of  the  time  limited  for  its  continuance. 

Sec.  482.  Neglect  or  abuse  of  powers. 

Sec.  484.  Mode  of  proceeding  in  such  cases. 

Sec.  486.  Dissolution  by  the  voluntary  act  of  members. 

Sec.  487.  When  the  majority  may  surrender  the  franchise. 

Sec.  488.  Dissolution  under  statutes  providing  for  the  winding  up  of  cor- 
porations, y 

Sec.  490.  Dissolution  by  the  death  of  all  the  members. 

Sec.  491.  Effect  of  dissolution  generally  at  common  law. 

Sec.  492.  Effect  of  dissolution  upon  creditors. 

Sec.  493.     Forfeiture,  not  the  subject  of  collateral  inquiry. 

Sec.  494.  When  corporate  existence  may  be  inquired  into,  collaterally. 

Sec.  477.  Causes  lor  which  corporations  may  be  dissolv^ed,  or  which 
constitate  a  dissolution.  — There  are  various  modes  in  which  moneyed 
corporations  may  be  dissolved,  and  various  causes  for  such  disso- 
lution. They  may  be  dissolved:  1.  By  virtue  of  a  power  re- 
served in  the  legislature,  by  the  act  or  general  law,  by  or  under 
which  they  were  created,  or  by  other  general  laws  or  constitutional 
provisions.  2.  By  expiration  of  the  time  limited  for  their  contin- 
uance, either  by  the  special  or  general  statutes,  by  or  under  which 
they  were  created.  3.  For  neglect  or  abuse  of  their  franchises. 
4.  By  the  voluntary  acts  of  the  members.  5.  By  proceedings 
under  statutes  relating  to  dissolution  and  the  winding-up  of  the 
affairs  of  the  corporation. 

Seo.  478.  Reserved  power  in  the  legislature  to  dissolve. — The  pow- 
er of  parliament  according  to  the  British  constitution  being  om- 
nipotent, it  could  dissolve  any  public  or  private  corporation.  The 
power  could  be  exercised  in  an  arbitrary  manner,  but  it  has  "  to 
the  honor  of  the  British  nation  "  seldom  been  exercised.     And 

69 
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those  instances  of  arbitrary  exercise  of  it,  have  been  characterized 
by  Lord  Thublow  as  "  an  atrocious  violation  of  private  property, 
which  cut  every  Englishman  to  the  bone."  But  in  this  country, 
although  the  power  of  our  legislatures  in  the  various  states  is, 
unless  restrained  by  our  written  constitutions,  as  omnipotent  as 
the  parliament  of  Great  Britain ;  yet  in  respect  to  repealing  or 
amending  charters,  they  are  restrained  at  least  by  that  provision 
of  the  Federal  constitution,  which  prohibits  any  state  law,  impair- 
ing the  obligation  of  contracts/  The  doctrine,  as  we  have  seen 
in  this  country,  is,  that  the  provisions  of  a  charter  or  of  general 
statutes  providing  for  incorporation,  when  once  accepted  by  the 
corporators,  becoures  a  contract  between  the  state  and  them,  and 
the  state  cannot  violate  this  contract  or  in  any  manner  change 
or  avoid  it  by  legislative  action,  without  the  consent  of  the  cor- 
porators.' 

But  this  doctrine  has  no  application  where  the  right  to  resume, 
alter  or  amend  the  franchises  or  charter  conferred  upon  a  corpora- 
tion was  contained  in  the  special  or  general  statutes  under  which 
it  was  constituted,  or  in  the  constitution  or  general  laws  of  the 
state,  at  the  time  of  its  creation.  And  where  such  a  power  exists 
in  any  of  these  ways,  the  legislature  in  its  discretion,  and  by 
virtue  of  its  paramount  authority,  may  exercise  it  in  respect  to 
any  of  the  reserved  powers,  and  such  use  of  its  powers  will  not 
violate  the  original  contract.' 

^ Const.  U.  S.,  art.  1,  S  10.  235  ;  Yannouth  e.   North  Yarmouth, 

«  See  ante,  S§  35, 36  ;  Dartmouth  Col-  34  Me.  411  ;  City  of  LouieviUe  u.  Uni- 

lege  V.  Woodward,  4  Wheat.    518 ;  2  veraity  of  Louisville,  15  B.  Monr.  642  ; 

Kent's  Com.   305  et   seq. ;    Green  ^.  Boston  R.  Co.  t.  Salem  R.  Co.,  2  Gray, 

Bidde,  8  Wheat.  1  ;  Fletcher  «.  Peck,  1 ;   Commonwealth  v.   New   Bedford, 

6  Cranch,  88 :  State  v.  Wilson,  7  id.  Br.,  id.  839 ;  Aurora  T.   Co.   «.   Holt- 

164  ;  Terrett  v.  Taylor,  9  id.  48  ;  Town  house,  7  id.  59 ;  Enfield  ToU  Br.  Co.  ». 

of  Pawlett  «.  Clark,  id.  292 ;    Brook-  Connecticut    Riv.    Co.,    7    Conn.    53 ; 

lyn  C.  R.  Co.  «.  Brooklyn  City  R.  Co.,  Ang.  &  Am.  on  Corp.,  §  767. 

82  Barb.  358  ;  McLaren  v.  Pennington,  »  See    ante,  eh,  3,   ^§  46,  47.     See, 

1  Paige,  107;  Wales  v.  Stetson,  2  Mass.  also,  Bailey  v.  Methodist  Epis.  Ch.,  6 

143;  Regents,  etc.,  ©.  WiHiams,  9  G.  B.  I.  491 ;  HyaU  v.  Whipple,  37«arb. 

&  J.  402  ;  Payne  'o.  Baldwin,  8  S.  &  M.  595 ;  Miners'  Bank  r.  United  States,  1 

661 ;  Aberdeen  Female  Acad.  v.  Aber-  Morris  (la.),  482  ;  Erie  R.  Co.  «.  Casev, 

deen,  13  id.  645 ;  Young «.  Harrison,  6  26  Pa.  St.  287;  Sherman  v.  Smith .'l 

Ga.   130;  Biish  t7.   Shipman,  4  Scam.  Black.  587 ;  In  the  matter  of  the  Reci- 

190 ;  People  v.  Marshall,  1  Gilm.  672 ;  procity  Bank,  29  Barb.  369  ;  22  N.  Y.  9; 

Bruffett  V.  Great  W.  R.  Co.,  25  111.  353 ;  Suydam  v.  Moore,  8  Barb.  358 ;  Massa- 

People  t>.  Jackson  P.  R.  Co.,  9  Mich,  chusetts  Gen.   Hosp.   «.    StAte    As80. 

285 ;  State  t>.  Com.  Bk.,  etc.,  7  Ohio,  Co.,  4  Gray,  227 ;    Bangor  R.  Co.  c. 

125  ;  State  «.  Wash.  Soc.  Lib..  9  id.  96 ;  Smith,  47  Me.  34. 
Michigan  Bk.  v.  Hastings.l  Doug.(Mich.) 
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Seo.  479.  The  reserved  power  in  sucli  cases  may  exist,  ae  we 
have  suggested,  either  in  the  charter  granting  the  fmiichise  or  in 
the  general  acts  for  incorporation,  or  in  the  general  laMt-  ul'  tlie 
state  applicable  to  all  cases,  or  in  the  constitution  of  tlu-  state. 
And  this  power  may  be  absolute  and  unqualified,  or  it  may  be 
limited  and  qualified-  Thus,  it  is  sometimes  provided,  uiiiy,  tliat 
the  power  may  be  exercised  in  ease  the  corporation  6hall  fail  to 
go  into  operation,  or  in  case  it  shall  abuse  or  misuse  its  fran- 
chises.' 

Sec.  4S0.  Wltara  th*  iMwrad  powar  Ii  ralilvot  to  «  condition-  — 
Where  the  right  to  exerdse  the  reserved  power  is  unqualified,  the 
legislature  may  repeal  the  act  at  any  time  in  their  discretion  ;  and 
even  a  creditor  who  may  be  thereby  prejudiced  cannot  iiiterpoBe 
to  prevent  the  exercise  of  it,  even  though  he  may  have  a  suit 
pending  against  the  corporation  and  property  attached  t}R>if  in." 

When  the  right  is  qualified,  in  the  manner  we  have  imtif-ed. 
the  legislature,  it  seems,  may  determine  the  questions  nn  to  the 
sufficiency  of  the  cause  under  the  qualifying  provisions,  aiiJ  re- 
peal or  amend  the  charter  according  to  the  power  re.*eive(!.' 
Under  a  statute  of  Massachusetts  which  provided  that  I'very  net 
of  incorporation  shall,  at  all  times,  be  subject  to  aiiifudineiit, 
alteration  or  repeal,  at  the  pleasure  of  the  legislature,  provided 
that  no  act  of  incorporation  shall  be  repealed  unless  for  some 
violation  of  its  charter  or  other  default,  when  the  duration  of  the 

I  Dartmouth  College  v,  Woodword.  merclal   Bank,  28  Pa.  St.   388 ;  Com- 

4   Wheat,   518;    Terrett  o.  Taylor,  B  monwealth  o.  Piltaburgb,  etc.,  R.  Co.. 

Cranch,  51 ;  4  Wheat.  661 ;  Humman.  58  id.  20  ;  Sutte  «.  Commercial  Baok. 

Potomac  Co.,  8   Pet.   281  ;  PoDobscot  33  MIbb,  4T4;  WanhingtoD,   elc,  R.  v. 

Boom    Co.   v.   Lamaoo,    16   Me.  334;  State,  10  Ind.  339:  Cajial  Co.  n.  Rail- 

HodBdon  ii,CopBland,!d,314;  PaacUall  road  Co.,  4  0.   &  J.  1 ;  Atcbatalava 

e.  VVhelBett,  11   Ala.  (N.  8.)  473  ;  Mo-  Bank  n.  Dawnoii,  13  La.  497  ;  State  .ti. 

bile,  etc.,  R.  Co..  B.   Stale,  29  id.  573  ;  Pawtuint  T.  Co..  8  R.  1.  183,  631 ;  Mo 

State  B.Bradford,  32  Vt.  50;  Commoii.  Intire  Poor  School  s.  Zaneaville  Canal 

wealth  r.  UnioD  Ina.  Co.,  5  Mass.  230  ;  Co.,  9   Ohio,   208;  John   r.   Fanuera' 

Charlea  Riv.  Br.  t.  Warren   Bridge,  7  Bank,  2   Black.   387;  Adr.  &  Am,  on 

Pick.  371;  People  o.  Manhattan  Co, ,  Corp.  771 

9   Wend.   351  ;  People    «.    Kingaton,  'Head   v,   Frankfort   Bank,  28  Me. 

Ptc .  T.  Co.,  33  Id.  m  ;  People  v.  Bank  318  ;  Creaae  v.  Babcock.  23  Pick.  831 ; 

of   Niagara,  6    Cow.    195  ;  People  o.  Erie  R.  Co.   v.  Caaev,  30  Pa.  St.  287 : 

WaBhiagton   Bank,  id.  211 ;  People  f.  Mioera'    Bank     v.    United    Stales,    1 

Bank   of   Hudson,  id.  317  ;  People  v.  Oieeae   (la.),  553 ;  Slate  v.  Curran,  7 

DiBpenaatoTy,   etc.,  Soc.,  7  Lana,  305;  Eog.  (Ark.)  331. 

Lehigh  Bridge  Co.  «.  Lehlsh  C-oal  Co.,  'Crease  v.  Babcock  and  Erie  B,  Co, 

4  Rawlc,  9;  Common  wealth  v.   Com-  v,  Cni-ey,>uprii. 
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same  is  limited  by  some  express  provision,  it  has  been  held,  that 
the  legislature  may  determine  in  what  manner  a  railroad  shall 
exercise  its  franchises,  and  may  provide  for  changes  in  the  level, 
grade  and  connections  thereof ;  direct  the  construction  of  a  new 
connecting  track,  and  in  what  manner  and  under  whose  super- 
vision the  work  shall  be  done  and  how  paid  for ;  *  that  it  may  re- 
quire a  station-house  to  be  built  at  a  particular  place,*  and  require 
several  railroad  corporations,  having  tracks  terminating  in  a  city, 
to  unite  at  one  station.* 

But  it  has  been  further  held,  that  the  legislature  is  not  the  final 
judge  of  the  existence  of  the  conditions  upon  which  the  right  to 
declare  a  f orf eitm'e  depends,  and  that,  whether  the  facts  warrant 
the  exercise  of  the  power  or  not,  is  for  the  determination  of  the 
courts  ;  that  the  courts  must  declare  a  forfeiture  and  not  the  leg- 
islature ;  *  and  that  the  courts  can  inquire  into  the  facts  and  deter- 
mine from  them  whether  there  are  grounds  for  forfeiture,  and 
according  to  such  finding  and  determination  of  the  courts,  the 
act  of  the  legislature  on  the  subject,  is  valid  or  void.* 

Sec.  481.  Bzpiration  of  the  time  limited  for  its  oontinuance.  —  An- 
other mode  in  which  a  corporation  may  be  dissolved  is  by  expira- 
tion of  the  time  for  which  it  was  created.  This  time  is  fre- 
quently, if  not  generally,  fixed  in  the  constating  instruments,  or 
by  some  general  law.  If  the  limit  of  corporate  power  is  thus 
fixed,  when  the  time  arrives  the  corporation  is  dissolved  with  all 
the  consequences  of  a  dissolution  by  any  other  mode.*  But  if  the 
continuance  beyond  a  certain  time  is  made  to  depend  upon  the 
performance  of  a  certain  condition,  the  non-performance  of  it  has 
been  held  a  mere  ground  of  forfeiture,  and  not  an  absolute  disso- 
lution.^ 

* 

1  Fitchburg  R.   Co.  v.  Grand  June-  etc.,  R.  Co.,  58  Pa.  St.  26 ;  Erie  R.  Co. 

tion  R.  Co.,  4  AUen,  198.  v.  Casey.  26  id.  287. 

^  Commonwealth  v.  Eastern  R.  Co.,        ^  Id.    See,    also,  Commonwealth  t. 

103  Mass.  254.  Essex  Co.,  18  Gray,  239 ;  Delaware  R. 

*  Mayor,  etc.,  of  Worcester  v.   Nor-  Co.  u.   Tharp,  5  Harr.  454 ;  Curran  «. 

wich  R.  Co.,  109  Mass.  103.     See,  also.  State,  15  How.  304  ;  Flint,  etc,  P.  R. 

Parker  v.   Metropolitan,  etc.,  R.  Co.,  Co.  v,  Woodhull,  25  Mich,  99. 
109    Mass.     506  ;    Commissioners    f>.        ^  Bank  of  Mississippi  f).  Wrenn,  3  S. 

Holyoke  Water  Power  Co.,  104  id.  &  M.  791 ;  Commercial  Bank  «j.  Lock- 

446 ;  affirmed  Holyoke,  etc.,  Co.  c.  Ly-  wood,  2  Harr.  (Del.)  8  ;  Ang  &  Am.,  5j 

man.  15  Wall.  500.  778  a  ;  Wilson  v.  Tesson,  12  Ind.  285.' 

^BruflFett  v.  Great  West.  R.  Co.,  25        'La  Grange,  etc.,  R.  Co.  «.  Ralnev. 

111.  353 ;  Commonwealth  v.  Pittsburg,  7  Cold.  420. 
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The  common  remedy  for  avoiding  in  such  cases  the  reversion 
or  forfeiture  of  property,  the  loss  of  debts,  and  other  ordinary 
consequences  of  a  dissolution,  where  the  statute  does  not  provide 
for  a  continuance  of  corporate  powers  for  the  purpose  of  clos- 
ing up  its  affairs,  is  to  make  a  transfer  of  the  property  and  inter- 
ests of  the  corporation  to  a  trustee  for  the  benefit  of  stockliolders 
or  creditors,  before  the  period  for  dissolution  occurs.' 

But  it  has  been  held,  in  reference  to  municipal  corpoi'ations  dis- 
solved by. repeal  of  charters,  that  the  rights  of  creditors  will  be 
protected  from  invasion,  by  the  constitution  of  the  United  States.* 

Sec.  482.  Neglect  or  abuse  of  powers.  —  This  is  one  of  the  most 
common  causes  for  dissolution.  The  contract  between  the  state 
and  the  corporators,  on  the  acceptance  of  the  provisions  of  the 
statute  relating  to  incorporation  for  private  and  pecuniary  pur- 
poses, becomes,  as  we  have  seen,  inviolable.  But  the  condition 
imposed  upon  the  corporators  is,  that  they  shall  carry  out  the  pur- 
poses of  the  corporation  on  their  part,  and  not  assume  powers  not 
conferred  upon  them  by  virtue  of  the  authority  given.  A  neglect 
of  duty  or  abuse  of  the  power,  or  an  assumption  of  authority  not 
conferred,  is  ground  of  forfeiture  of  the  franchise.*  But  in  these 
cases  it  can  only  be  dissolved  by  the  judicial  deteimination  of  a 
court,  on  an  inquiry  into  charges  made  in  this  respect,  and  which 
authorize  a  decree  of  dissolution/ 

*  Id.     See,  also,  Cooper  v.  Curtis,  30  mouth  College  «.  Woodward,  4  Wheat. 

Me.    488;     luffraham    v.    Terry,    11  658;  Penobscot  Boom  Co.  v.  Lamson, 

Humph.  572;  j^icoUu    New  York  R.  16  Me.  224;  Hodsdon  v.  Copeland,  id. 

Co.,  12  Barb.  460 ;  People  v.  Walker,  314 ;  All   Saints  Church  «.  Lovett,  1 

17  N.  Y.  602,  as  to  construction.  Hall,  198  ;  John  v.  Farmers'  Bank,  2 

^Lansing  «.  Treasurer,  etc.,  1  Dill.  Blackf.  367;   Hamtramck  d.  Bank  of 

(C.  C.)  522 ;  Butz  v.  Muscatine,  8  WaU.  Edwardsville,  2  Mo.  169  ;  Day  v.  Stet- 

575  ;   Gelpcke  v.  Dubuque,  1  id.  175  ;  son,  8  Greenl.  372  ;  State  v.  New  Or- 

Thomson  u.  Lee,  8  id.  327;  Soutter  v.  leans  Gas  L.   Co.,  2  Rob.  (La.)  529 ; 

Madison,  15  Wis.  30 ;  Smith  v.  Apple-  Commonwealth  v.  Commercial  Bank, 

ton,  19  id.  468  ;  Blake  v.  Railroad  Co.,  28  Pa.  St.  383. 
39  N.  H.  435.  *  Id.     See,    also.   Turnpike    Co.    v. 

3  See  ante,  note  §  456,  et  seq.;  2  Kyd  on  State,  3  Wall.  210 ;  People  v.  Society, 

Corp.  474;   Wilcoc.  on   Corp.  334;    1  etc.,  1   Paine  (C.   C),   660;    State  v. 

Black.  Com.  485 ;  2  Kent's  Com.  312  et  Bradford,  82  Vt.  50  ;  Lea  v.  American 

Mq. ;  Taylors  of  Ipswich  i?.  Sherring,  1  Canal  Co.,  8  Abb.  Pr.  (N.  S.)  1 ;  Kisha- 

RoU.  4 ;  Rex  tJ,  Grosvenor,  7  Mod.  199  ;  coquillas  T.  R.  Co.  ii.  McConaby.  16  S. 

Rext).  Saunders,  3  East,  119;  Rex  «.  &R.  145;  Canal  Co. «.  Railroad  Co.,  4  G. 

Pasmore,  3  T.  R.  246 ;  Eastern  Archi-  &  J.  1 ;    University  of  Maryland  «. 

pelago  Co.  V.  Reginam,  2  E.  &  B.  857 ;  Williams,  9  id.  365 ;    Washington  & 

22  E.  L.  &  Eq.  828 ;  S.  C,  1  Ellis  h  B.  B.  T.  R.  r.   Maryland,  19  Md.  239 ; 

810 ;  18  E.  L.  &  Eq.  167 ;  Story,  J.,  in  State  t>.  Cincinnati,  23  Ohio  St.  445 ; 

Ferrett  ft.  Taylor,  9  Cranch,  51 ;  Dart-  Baker  tJ.  Backus,  32  HI.  79 ;  Lindell «?. 
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Seo.  488.  The  dissolution  in  snch  cases  must  be  decreed  by  a 
court  of  competent  jurisdiction,  and  for  the  right  to  claim  a  for- 
feiture, it  may  be  waived  by  the  state,* 

On  this  subject  the  supreme  court  of  New  York  observe: 
"  Where  a  corporation  has  abused  its  power,  or  committed  acts 
which  are  unlawful,  it  nevertheless  continues  legally  to  exist  as  a 
corporate  body  until  the  state  or  government  which  created  it 
shall,  by  a  proper  proceeding,  procure  an  adjudication  and  enforce 
a  forfeiture  of  the  charter.  But  all  such  proceedings  are  at  the 
instance  and  on  behalf  of  the  state  or  government.  Acts  which 
are  improper  do  not  of  themselves  work  a  dissolution."  '  And  in 
all  such  cases  the  state  may  waive  its  right  to  forfeiture,  for  the 
failure  of  the  corporation,  fully  to  perform  its  contract  with  it,  in 
the  same  way  as  an  individual  may  waive  breaches  of  contract. 
This  may  be  by  some  act  of  the  legislature  recognizing  the  corpo- 
ration after  previous  acts,  which  would  warrant  a  judgment  of 
forfeiture ;  *  or  it  may  be  by  a  refusal  or  neglect  to  prosecute  the 
delinquent  corporation  for  the  purpose  of  obtaining  a  judgment 
of  forfeiture  by  a  competent  court.  *  But  in  order  to  infer  a 
waiver  of  the  default  of  a  corporation  and  of  the  conditions  of  a 
charter,  by  legislative  action,  the  intention  in  this  respect  must  be 
distinctly  declared  by  the  legislature,  or  it  must  be  clearly  infer- 
able from  its  acts.  * 

Benton,  6  Mo.  861 ;  Attorney  General  cial  Bank,  83  Miss.  474 ;   State  r.  Ur- 

V.  Tudor  Ice  Co.,   104  Mass.  239 ;  At-  bana  Ins.  Co.,  14  Ohio,  6 ;   Common- 

tomey-General  v.  Bank  of  Niagara,  1  wealth  v.  Fitchburg  R.  Co. ,  12  Grav, 

Hopk.   324 ;   Slee  v.   Bloom,  5  Johns.  180 ;  Ward  v.  Sea  Ins.  Co.,  7  Paige,  294; 

Ch.  866 ;  B.  C,  19  Johns.  456 ;  Ver-  Jackson  Marine  Ins.  Co.,  4  Sandf.  Ch, 

planck  f7.  Mercantile  Ins.  Co.,  1  Edw.  559;  People  v.   Washington   Bank,  6 

Ch.  84  ;  Dovle  v.  Peerless,  etc.,  Co.,  44  Cow.  211 ;  People  p.  Bristol  T.  Co.,  28 

Barb.  239; 'State  v.   Merchants*  Ins.,  Wend.  222;   State  v.  Favell,  4  Zabr. 

etc.,    Co.,  8  Humph.   235;    Baker  v.  370 ;  Dill  on  Corp.,  §  713  <?t  «e^. 
Backus,  32  111.  79  ;   State  v.  Commer- 

'  State  V.  Paterson,  etc.,   T.    Co. ,  1  *  State  v.  Mississippi,  etc.,  R.  Co.,  20 

Zabr.  9.     See,   also,   Ang.  &  Am.   on  Ark.  495;  State  i).  Fourth  N.  H.  Tarnp. 

Corp.,  §  777,  and  cases  cited  in  notes.  Co.,  15  N.  H.  162  ;    People  r.  Manhat- 

*  Ormsby  v.  Vermont  Copper  Mining  tan  Co.,  9  Wend.  351 ;  Same  v.  FishkUl 
Co.,  65  Barb.  360  ;  People  v.  Manhat-  P.  R.  Co..  27  Barb.  445  ;  Baltimore, 
tan  Co.,  9  Wend.  351 ;  Bank  of  Niag-  etc.,  R.  Co.  v.  Marshall  Co.,  3  W.  Va. 
ara  v.  Johnson,  8  id.  645  ;   Bear  Camp  319. 

Riv.  Co.  V.  Woodman,  2  Greenl.  404;  *  Commonwealth  «.  Union  Ins.  Co.,  5 

Mickles  v.   Rochester  City   Bank,  11  Mass.  230 ;  Chester  Glass  Co.  v.  Dewey, 

Paige,  118 ;  People  t.  Hilsdale  T.  Co.,  16  id.  94 ;   Boston  Glass  Man.  v.  Lang> 

23  Wend.  254.  don,  24  Pick.  52  ;  Qulncy  Canal  r.  New- 

*  State  «.  Paterson,  etc.,  R.  Co.,  1  comb,  7  Mete.  276 ;  Knowlton  r.  Ack- 
Zabr.  9.  ley,  8  Cush.   95 ;  Heard  v.   Talbot.  7 
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Seo.  484.  Mode  of  proceeding  in  suoh  cases. —  We  have  observed 
that  in  certain  eases  the  corporation  may  be  dissolved  without 
any  adjudication  to  that  effect,  as  where  the  time  of  its  limita- 
tion has  expired,  and  there  is  no  condition  annexed  to  the  charter 
in  this  respect.' 

But  in  other  cases,  an  adjudication  may  be  necessary,  in 
order  to  determine  its  rights  and  prevent  future  action. 

The  ancient  common-law  modes  of  procedure  for  this  purpose 
were  by  aei/re facias  or  quo  warranto.  The  former,  it  has  been 
considered,  was  the  proper  mode  of  proceeding,  where  a  corpora- 
tion had  a  legal  existence  and  was  capable  of  acting,  but  by  rea- 
son of  neglect  or  abuse  of  its  powers  it  should  no  longer  be 
permitted  so  to  do  ;  the  latter,  where  an  association  or  body  cor- 
porate de  facto  undertakes  to  act  as  a  lawful  corporate  body,  but 

Gray,    120 ;     Brookville     T.     Co.  tJ.  Moler,  8  Ohio,  548 ;   Bank  of  Cir.  «. 

McCarty,  8  Ind.  392  ;   Cleveland,  etc.,  Renick,  15  id.  322  ;  Johnson   t>.    Bent- 

R.  Co.,  t?.  City  of  Erie,  27  Pa.  St.  380  ;  ley,  16  id.   97;    Myers  «.  Manhattan 

Commonwealth  V.  Allegheny, etc., Co.,  Bank,    20  id.  283;    Bank  of    Mo.   «. 

20  id.  185 ;  Dyer  u.  Walker,  40  id.  157 ;  Merchants'      Bank,      10     Mo.      123; 

Vermont,  etc.,  R.  (jo.  d.  Vermont  C.  R.  Bank  of  Galliopolis  v.  Trimble,  6  B. 

Co.,  34  Vt,  67;   Connecticut  R.  Co.  tJ.  Monr.  599;    Harrison  v.  Lexington  R. 

Bailey,  24  id.  465  ;    Silver  Lake  Bank  Co.,  9  id.   470;    Young  ^.  Harrison,   6 

15.   North,  4  Johns.  Ch.  879 ;    Slee  v.  Ga.  130 ;    Selma  R.   Co.  u.  Tipton,  5 

Bloooi,  5  id.  366 ;  19  Johns.  456  ;  Vernon  Ala.  805  ;  Duke  «.  Cahawba  Nav.  Co., 

Society  tJ.  Hills,  6  Cow.  23 ;  Thompson  16  id.  372  ;  State  «.  Centerville  Br.  Co., 

«.  New  York  R.  Co.,  3  Sandf.  Ch.  652  ,  18  id.  678 ;   Smith  «.  Plank  Road  Co., 

Caryl  ».  McElrath,  3  Sandf.  176  ;  En-  30  id.  650 ;  Bayless  x.  Ome,   Freem. 

field  Toll  Br.  Co.  «.  Connecticut  Riv.  (Miss.)  178;   Smith  v.  Mississippi   R. 

Co.,  7  Conn.  46  ;  Pearce  v.  Olney,20id.  Co.,  6  S.  &  M.  179  ;  Grand  Gulf  Bank 

544;  Kishacoquillas  T.  Co.  v.  McCon-  v.  Archer,  8  id.  151  ;  Rex  t?.  Slaverton. 

aby.  16  S.  &  R.  145  ;   Dyer  t>.  Walker,  Yelv.  190  ;   Rex  v.  Carmarthen,  1  W. 

40  Pa.  St.  157 ;  Brookville   T.    Co.  t>.  Bl.  187  ;  2  Burr.  869  ;    Rex  v.  Amery, 

McCarty,  8  Ind.  392  ;  John  v.  Farmers*  2  T.   R.   515  ;    Rex  v.  Pasmore,  3  id. 

Bank,  2  Blackf.  367 ;  Peirce  v.  Somers-  244  ;  Terrett  v.  Taylor,  9  Cranch,  51 ; 

worth,10  N.H.  375,  per  Parker,  C.  J. ;  2  Kent's  Com.  313.    Ang.  &  Am.   on 

State  u.  Fourth  N.  H.  Tump.   Co.,  15  Corp.,  ^  777;    Green's  Brice's   Ultra 

id.  162 ;  Cahill  v.  Kalamazoo  Ins.  Co.,  Vires,  647  et  sea. 

2  Doug.  (Mich.)  124,  141  ;  Bohannon  v.         People    v.    Kingston      T.    Co.,    23 

Binns,  31  Miss.  855  ;  Crump  t).  United  Wend.  193  ;  People  v.  Phoenix   Bank, 

States  Min.  Co.,  7  Gratt.  352  ;  Canal  Co.  24  id.  431.  And  this  doctrine  of  waiver 

«.  Railroad  Co.,  4  G.  &  J.  1 ;    Planters'  does  not  apply  where,  by  the  express 

Bank   v.    Bank   of  Alexandria,  10   id.  terms  of  the  charter,  the  franchise  ab- 

346 ;  U  niversity  of  Md.  d.  Williams,  9  solutely  determines  on  failure  to  per- 

id.  365  ;  Hamilton  «.  Annapolis  R.  Co.,  form  certain    conditions.      People  v, 

IMd.  CTi  Dec.  107;   Atchafalaya  Bank,  Manhattan  Co.,   9    Wend.  351  ;    Com- 

c.  Dawson,  13  La.  497  ;  State  d.  N.  O.  mon wealth  u.  Union  Ins.  Co.,  5  Mass. 

Gas.  L.  Co  ,2  Rob.  (La.),  529  ;  Webb  «.  232. 

*  Bank,  etc.,  v.   Wrenn,  3  S.  &  M.     2  Harr  (DeL)  8  ;  Ang.  &  Am.  on  Corp., 
791 ;  Commercial  Bank  v.  Lock  wood,    §  778. 
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has  no  legal  authority  to  exercise  such  powers.*  But  the  mod- 
em proceeding  in  such  cases  is  in  the  nature  of  quo  warranto.' 
For,  as  we  have  before  noticed,  although  the  ancient  writ  of  quo 
warranto  was  the  method  whereby  legal  inquiry  was  made, 
as  to  the  authority  of  a  body  of  persons  assuming  to  act  as  a  cor- 
porate body,  to  legally  perform  such  functions ,'  information  in 
the  nature  of  quo  warranto  is  a  modem  mode  of  correcting  not 
only  the  usurpations,  but  the  mis-user  or  non-user  of  a  corporate 
franchise.*  For  various  reasons  the  ancient  proceedings  in  Eng- 
land, by  writ,  fell  into  disuse,  and  the  modem  remedy  by  infor- 
mation in  the  nature  of  quo  warranto,  was  substituted.*  Infor- 
mations of  this  character  may  be  filed  by  the  attorney-general  or 
the  attorney  representing  the  state,  or  by  any  other  person,  by  leave 
of  the  court. 

"  The  principle  is  now  firmly  established,"  observes  Mr.  High, 
"  that  the  granting  or  withholding  leave  to  file  an  information,  at 
the  instance  of  a  private  relator,  to  test  the  right  to  an  office  or 
franchise,  rests  in  the  sound  discretion  of  the  court  to  which  the 
application  is  made,  even  though  there  be  a  substantial  defect  in 
the  title  by  which  the  office  or  franchise  is  held.'  In  the  exercise 
of  this  discretion,  upon  the  application  of  a  private  relator,  it  is 
proper  for  the  court  to  take  into  consideration  the  necessity  and 
policy  of  allowing  the  proceedings,  as  well  as  the  position  and 
motives  of  the  relator  in  proposing  it,  since  this  extraordinary 
remedy  will  not  be  allowed  merely  to  gratify  a  relator  who  has 
no  interest  in  the  subject  of  inquiry.'     The  court  will  also  weigh 

^  See  opinion  of  Ashurst,  J.,  in  Rex  ing    by    information    in    the    nature 

«.  Pasmore,  3  T.  R.  244;  Regents,  etc.,  thereof.   See,  also,  3  Black.  Com.  263 : 

t).  WilliamB,  9   G.  &  J.   865;  Ang.  &  Attorney-General   tJ.  Barstow,  4  Wis. 

Am .  on  Corp.,  ch.  XXI ;  Green's  Brice's  669. 

Ultra  Vires,  589.  « People  u.  VTaite,   111.   (1874),  Chic. 

» 1  Black.  Com.  485 ;  2  Kyd  on  Corp.  Leg.    News,  175 ;   State  «.   Tolan,   4 

474;    ante,  ^5  453 ;   People  d.  Bank  of  Vroom,    195;    State    u.    Schnierle,    :"i 

Niagara,  6  Cow.  196 ;    People  v.  Bank  Rich.    299 ;    State  «.   Fisher,  28  Vt. 

of  Hudson,  id.  217;    Samet?.  Wash-  714;  Commonwealth  9.  R«igart,  14  S, 

ington,  etc..  Bank,  211  ;  3  Black.  Com.  &  R.  216;  State  v.   Brown,  5  R.  I.  1; 

262;   Commonwealth  v.  Small,  26  Pa.  See,  also,   Stone  v.    Wetmore,  44  Gal 

St.  31  ;  StAte  d.  Ashley,  1  Ark.  279.  495  ;  Commonwealth  v,  Cluley,  66  Pa. 

3  High  on   Extra.  Leg.  Rem.,  §  593  St.  270  ;  People  t).  Sweeting,  2  Johns. 

et  seq. ,  and  notes.  184.    But  see  State  v.  Burnett,  2  Ala. 

*  Id.,  g  601   et  seq.,  and  notes.  140. 

*  See  Id.,  g  591  et  seq.,  for  a  history  ^  State  «.  Brown,  6  R.  I.  1. 
of  quo  warranto,  and  of  the  proceed- 
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the  considerations  of  public  convenience  involved,  and  will  com- 
pare them  with  the  injury  complained  of,  in  determining  whether 
to  grant  or  refiise  the  application."  *  It  is  not  within  the  proper 
scope  of  this  treatise  to  consider  fully  the  various  ordinary  and 
extraordinary  remedies,  which  may  be  had  by  and  against  corpora- 
tions, or  thos^  related  to  them  as  stockholders  and  creditors. 
Special  treatises  are  devoted  to  these  matters,  especially  the  com- 
mon law  remedies,  by  mandamus,  quo  warranto,  injunction,  etc., 
the  general  principles  relating  to  which  are  as  applicable  to  cor- 
porations as  to  individuals.' 

Sec.  485.  We  have  already  noticed,  that  to  warrant  a  judg- 
ment of  forfeiture  against  a  corporation  on  the  ground  of  neglect 
or  abuse  of  corporate  powers,  such  neglect  must  be  more  than 
the  result  of  mere  omission  to  use  certain  powers  possessed  or  a 
mere  accident,  and  such  abuse  must  be  willful  and  not  the  result 
of  mistake.*     Thus,  it  is  not  a  cause  of  forfeiture  for  a  corporation 

>High  on  Ex.  Leg.  Rem.,  g  005.  a  lucrative  source  of  revenue.  How- 
See,  also,  State  v.  Schnierle,  5  Ricli.  ever,  with  the  increase  of  individual 
299.  freedom,  and  the  protection  for  the 

**  In  former  times,"  it    is  observed  expression  of  individual  opinions,  the 

by  Mr.    Brice,  "  it  was  rather  a  com-  political  importance  of  these  bodies 

mon  occurrence  for  proceedings  to  be  has  greatly  diminished ;  consequently 

instituted  by  the  crown  against  cor-  seldom,  if  ever,  does  the  crown  now 

porations  for  misusing  their  franchises  attack  them  for  an  encroachment  upon 

or  against  individuals    for  usurping  its  own   privileges,  or  for  any  otlier 

such   privileges.     State   reasons  were  reason  of  offense  to  itself."     Green's 

generally    the    motive     cause.    The  Brice's  Ultra  Vires,  649. 

municipal     corporations    during    the  ^  See  an^<;,  ch.  18  ;  also  High,  on  Ex. 

middle  ages,  and  till  a  period  at  least  Leg.   Rem.,  tit.   Mandamus  and   Quo 

as    late   as  the  Revolution    of    1688,  Warranto ;   Tapping  on    Mandamus ; 

formed  one  of  the  main  stays  of  Eng-  High,   on    Injunctions ;  also,  post,  ch. 

lish  liberty.  The  sovereigns  encouraged  21,  for  a  treatment  of  Mandamus, 

them  as  the  centers  of  trade,  and  re-  *  See  ante,  ^  456. 

pressed   them   by  every  means,  when  A  neglect  to  elect  proper  officers,  or 

they  attempted   to  make  subservient  the  death  of  officers,  does  not  usually 

to    political  objects  the  great  power  constitute  a  cause  of  dissolution.   Vin- 

which  the  union  and  periodical  meet-  cennes  Univ.  v.  Indiana,  14  How.  268  ; 

ings  of  their  members    gave  them.  Russell    v.    McClellan,    14    Pick.  63; 

Otber  incentives  there  were,  too,  which  Knowlton    v.    Ackley,    8    Cush.    94; 

prompted  the  almost  continual  inter-  Evarts  v.  Eillingworth  Co.,  20  Conn, 

ference  of  the  crown  with  the  corpora-  447 ;  Philips    «.    Wickham,  1    Paige, 

tions.     Every  addition  to  the  import-  590;  Rose  v.  Turnpike  Co.,  3  Watts, 

anoe   and   strength   of   them   was  as-  46  ;  Commonwealth  v.  Cullen,  13  Pa. 

sumed   to  be  an   encroachment  upon  St.  188;  Blake  u.  Hinkle,  lOYerg.  218; 

and  a  diminution  of   the  prerogative.  Nashville  Bank  v.  Petway,  3  Humph, 

Moreover,  the  fines  imposed  upon  cor-  (Tenn.)  524;  Cahill  v,  Kalamazoo  Ins. 

porate  bodies,  and    often    upon    the  Co..  2  Doug.  140. 
luckless  corporators  themselves,  were 

70 
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to  neglect  to  enforce  its  rights  against  a  delinquent  stockholder 
by  omitting  to  sell  his  shares  of  stock  in  the  company,  or  to  sue 
such  stockholder  for  unpaid  calls,*  or  for  the  refusal  of  an  insur- 
ance company  to  insure  in  certain  cases,*  or  for  refusing  to  insure 
in  any  case,  and  discontinuing  all  ordinary  business  (except  sett- 
ling up  its  affairs)  for  the  period  of  a  year ;  *  nor,  generally,  that 
proceedings  have  been  instituted  against  the  corporation  under 
insolvent  laws,*  or  that  a  receiver  has  been  appointed.* 

^*In  general,  to  work  a  forfeiture,  there  must  be  something  wrong, 
arising  from  willful  abuse  or  improper  neglect ;  something  more 
than  accidental  negligence,  excess  of  power,  or  mistake  in  the 
mode  of  exercising  an  acknowledged  power.  A  single  act  of 
abuse  or  willful  non-feasance  in  a  corporation,  may  be  insisted 
on  as  a  ground  of  total  forfeiture,  but  a  specific  act  of  non-fear- 
sance,  not  committed  willfuUy  or  negligently^  not  producing  nor 
having  a  tendency  to  produce  mischievous  consequences  to  any 
one,  and  not  being  contrary  to  any  particular  requisition  of  the 
charter,  will  not  work  a  forfeiture.'"  *  Slight  deviations  from 
the  provisions  of  a  charter  would  not  necessarily  be  either  an 
abuse  or  mis-use  of  it  and  ground  for  its  annullment,  although  it 
would  be  competent,  by  apt  words,  to  make  the  continuance  of 
the  charter  conditional  upon  the  strict  and  literal  performance  of 
them.^  The  duties  assigned  by  an  act  of  incorporation  are  con- 
ditions annexed  to  the  grant  of  the  francliises  conferred.  Hence 
non-compliance  with  tlie  requirements  of  an  act  incorporating  a 
turnpike  company  as  to  the  construction  of  the  road  is,  per  *<?,  a 

>  Commercial  Bank,  etc.,  «.   State  of  Conn.  2.33  ;  Pondrille  Co.  o.  Clark,  25  id. 

Miss.,  6  S.  &  M.  615.  07 ;  Hoyt  tJ.    Sheldon,    3   Bosw,   267  ; 

*  State  V,  Urbana  Ins.  Co.,  14  Ohio, 8.  Niramons  t).  Tappan,  2  Sweenej,  652. 

Acts  of  negleqt  do  not  work  a  disso-  But  see,  under  the  National  Banking- 

lation  ipm  facto ,  but  entitle  a  stock-  Statutes,  National  Bank  v,  Colby,  21 

holder  or  creditor  to  take  proceedings  Wall.  609. 

to  have  it  judicially  declared.     Mickles  *  Taylor  «.   Franklin   Ins.    Co.,   115 

V.  Rochester  City  Bank,  11  Paige,  118.  Mass.  278. 

8  Jackson    Marine    Ins.   Co.,  In  the  •People  v.  Bristol  T.  R.,  23  Wend. 

Matter  of,  4  Sandf.  Ch.  550.  222  ;    Bank   Commissioners   v.    Bank, 

*Coburn   v.   Boston   Papier    Mach6  etc.,  6  Paige,  497;  Ward  «.  Sea  Ins. 

Manuf.   Co.,    10  Gray,  243;  Rollins  ©.  Ck>.,  7  id.  294;    PaschaU  tj.  Whitseit. 

Clav,  33  Me.  132  :  Brandon  Iron  Co.  v.  11  Ala.  472 ;  State  v.  Merchants'  Ins. 

Gleason,  24  Vt.   228;  State  Nat.  Bank  Co.,  8  Humph.  235  ;  Fredrick  Female 

<D.    Robadoux,    57  Mo.    446;  Piatt    v.  Seminary  u.  State,  9  Gill.  379;  Stale  r. 

Archer,  9  Blatchf.  559  ;  Boston  Glass  Coll   &  H.  P.  R.  Co..  2  Sneed,  254 

Manuf.  c.  Langdon,  24  Pick.  49;  Coburn  ^Eastern   Archipelago   Co.  d.  Kegi- 

V.  Boston  Papier  Mache  Manuf.  Co.,  10  nam,  2  Ellis  &  B.  857;  22  Eng.  I*  <fe 

Gray,  243;  Catlin  v.    Eagle   Bank,  6  Eq.  338. 


Dissolution.  555 

mis-user^  subjecting  the  privileges  and  franchises  of  the  company 
to  forfeiture/ 

Indeed  the  non-performance  of  a  particular  act  required  by  the 
charter,  whether  for  the  benefit  of  an  individual  or  the  state,  is,  or 
may  be,  a  cause  of  forfeiture,  although  not  especially  declared  to 
be  such  by  the  charter  itself.'  The  non-payment  of  the  portion 
of  the  capital  required  by  the  charter  for  the  beginning  of  busi- 
ness, and  the  sending  in  by  the  directors  of  a  false  certificate  that 
it  was  paid  and  thereupon  commencing  business,  is,  as  a  breach  of 
the  conditions  of  the  charter  or  an  abuse  of  its  franchises,  cause 
of  forfeiture.* 

''A  ^ubstomUal  performance  of  conditions,  however,  is  all  that 
is  required  whether  they  be  Qoii6\t\on'&  precedent  or  svhsequenV^  * 

Sec.  486.  Diasolntion  by  the  voluntary  act  of  memben.  —  The  doc- 
trine that  a  private  moneyed  corporation  may  be  dissolved  by  the 
voluntary  action  of  a  majority  of  its  members,  in  the  absence  of 
positive  provisions  to  the  contrary,  contained  in  the  constating  in- 
struments, seems  generally  received  in  England.  On  this  sub- 
ject Mr.  Brice  says :  "  The  majority  of  a  corporation  may,  against 
the  wishes  of  the  minority,  dissolve  by  winding  up,  and  the  more 
generally  received  opinion  is,  that  they  can  do  so  by  any  other 
process  which  is  purely  voluntary."  *    And  in  this  country  the 

*  People  V.  Kingston  T.  Co.,  28  shall  not  become  thereby  dissolved^ 
Wend.  193.  And  see  Lumbard  9.  and  no  dissolution  of  the  original  cor- 
Stearns,  4  Gush.  GO;  People  o.  Jackson  poration  shall  affect  the  franchise,  and 
T.  Co. ,  9  Mich.  285.  the  purchaser   becomes   vested   with 

*  Attomey-Qen.  «.  Petersburg  R.  Co.,  all  the  powers  of  the  corporation 
6  Ired.  (N.  C.)  456.  therefor."  Code  (1873),  ^  1086- 

'  Eastern   Archipelago  Co.  ©.   Regi-  *  Green's    Brice's   Ultra  Vires,  651  ; 

nam,  2  Ellis  &  B.  857;  22  Eng.  L.  &  Ward  v.  Society  of  Attornies,  2  Coll. 

Eq.  328 ;  13   Eng.  L.  &  Eq.  167.      Mr.  370;  Bank  of  Switzerland  v.  Bank  of 

Dillon  expresses  a  belief  that  the  doc-  Tnrkey,  5  L.  T.  (N.  S.)  549. 

trine  of  forfeiture  in  such  cases  has  In    England    it    is    now    expressly 

no  application  to  municipal  corpora-  provided  by  act  of  parliament  (Compa- 

tions.     Dill,  on  Mun.  Corp.,  i^  112.  nies  Act,  1862,  25  &  26  Vict.,  c.  89  ,^ 

*  People  f>.  Thompson,  21  Wend.  79),  that  a  corporation  may  be  wound 
235  ;     S.    C.   in    error,    Thompson    v.  up  in  tlie  following  cases : 

People,  23  id.  537;  Commonwealths.        1.  Whenever    the      company      has 

Allegheny  Co. ,   20  Pa.   St.   185.     If  a  passed  a  special  resolution  requiring 

railroad  corporation  should  suffer  their  the  company  to  be  wound  up  by  the 

road  to  be  sold  on  execution,  it  would  court. 

be  cause  of  forfeiture.     State  v.  Rives,        2.  Whenever  the  company  does  not 

5  Ired.  (N.   C.)  309.     But  in  Iowa  it  is  commence  its  business  for  the  space 

provided :  "  The  franchises  of  a  corpo-  of  a  whole  year. 

ration  may  be  levied  upon  unJer  exe-        3.  Whenever  the  members  are  re- 

cution  and  sold,  but  the  corporation  duced  in  number  to  less  than  seven. 
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right  of  a  private  corporation  for  pecuniary  gain  to  voluntaril}- 
dissolve  seems  generally  conceded,  notwithstanding  the  charter 
constitutes  a  contract,  to  which  there  must  necessarily  be  at  least 
two  parties  and  the  assent  of  both  parties  is  essential  to  the 
abrogation  of  the  contract/ 

But  it  has  sometimes  been  held  in  this  coimtry  that  such 
voluntary  surrender  must,  in  order  to  be  effective,  be  accepted 
by  the  state.'  In  some  cases  surrender  has  been  presumed 
merely  from  the  neglect  to  use  the  corporate  powers ;  '  and  in 
others  that  neither  non-user,  suspension  of  business,  nor  the  sale 
or  assignment  of  the  corporate  property,  will  necessarily  constitute 
a  surrender  of  the  corporate  franchises.*  But  acts  which  destroy 
the  end  for  which  the  corporation  was  created  have  been 
held  to  be  a  surrender  of  its  corporate  rights  and  powers.*  And 
it  is  evident  that  such  conduct  on  the  part  of  the  corporation 
would  be  ultra  vires,  and  be  just  ground  for  a  judgment  of  for- 
feiture against  it.  In  this  country  it  has  been  held  that  cor- 
porations for  pecuniary  gain  may,  by  a  vote  of  the  majority  of  its 
members,  wind  up  their  affairs ;  or  they  may  sell  the  whole  of 

4.  Whenever  the  company  is  unable  that  it  is  just  and  equitable  that  it 
to  pay  its  debts.  should  be  wound  up. 

5.  Whenever  the  court  is  of  opinion 

^  Riddle  v.  Locks,  etc.,  Co.,  7  Mass.  N.  Y.  98;  State©.  Bank  of  Md.,  6  a.  & 

185  ;  Hampshire  v.  FrankUn,  16  id.  86 ;  J.  205  ;  University  of  Md.  e.  WilUams, 

Savage  v.  Walshe,  26  Ala.  619;  Mo-  9  id.   365;    Town  «.  Bank   of  River 

bile,  etc.,  R.  Co.  v.  State,  29  id.  573 ;  2  Raisin,  2  Doug.  (Mich.)  541 ;  Bruffett  v. 

Kent's  Com.  310;  Mumma  v.  Potomac  Great  Western  R.  Co.,  2o  111.  853. 

Co.,  8  Pet.  281 ;  Penobscot  Boom  Co.  v  *  Id. ;  Penobscot  Boom  Co.  v.  Lamson, 

Lamson,  16  Me.  224 ;  Hodsdon  v.  Cope-  16  Me.  224 ;  Brandon  Iron  Co.  v.  Qlea- 

land,  16  id.  314;  Enfield  Toll  Br.  Co.  son,  24  Vt.  228;    Newton,  etc.,  Co.  v. 

«.  Connecticut,  etc.,  R.  Co.,  7  Conn.  45 ;  White,  42  Ga.  148. 

Slee  D.  Boom,  19  Johns.  456  ;  McLaren  *  Strickland  tJ.  Prichard.  37  Vt.  324; 

V.   Pennington,  1   Paige,   107 ;  Canal  Slee  v.  Bloom,  19  Johns.  456  ;  Penni- 

Co.  V.  Railroad  Co.,  4  G.  &  J.  1 ;  Attor-  man  tJ.  Briggs,  1   Hopk.  300  ;    8.  C,  8 

ney-Gen.  v.  Clergy  Soc,  10  Rich.  Eq.  Cow.  387  ;  People  «.  Hudson,  6  id.  217 : 

604 ;  Mclntire  v.  Zanesvllle  Canal  Co.,  Moore  v.  Whitcomb,  48  Mo.  543.     Mr. 

9  Ohio,  203;  1  Kyd  on  Corp.  1,  9, 10;  Dillon  observes  in  relation  to  monici- 

Rex  V.  Amery,  2  T.  R.    531 ;  Rex  d.  pal    corporations :      "  Since    all    our 

Gray,  8  Mod.  361.  charters  of  incorporation   come  from 

*  Revere  v.   Boston  Copper  Co.,  15  the  legislature,  there  can  be  no  disso- 
Pick.   351;  Boston  Glass  Co.  v.  Lang-  lution  of  a  municipal  corporation  by  a 
don,  24  id.  49 ;  Enfield  Toll  Br.  Co.  v.  surrender  of  its  franchise     *    *    ♦ 
Connecticut,  etc.,  R.  Co.,  7  Conn.  4'^.  If  there  could  be  any  such   thing,  it 

*  Brandon    Iron  Co.  v.  Gleason,  24  would,  from    necessity,    have    to  be 
Vt.     228 ;    Brinkerhoff    v.    Brown,   7  made  to  the  legislature,  and  its  accept 
Johns.  Ch.  217;  Barclay  v.  Talman,  4  ance  would  have  to  be  manifested  by 
Edw.  Ch.  123  ;  People  v.  Bank  of  Hud-  appropriate  legislation."  Dill,  on  Man. 
son,  6  Cow.  217;  Bradt  ©.  Benedict,  17  Corp.,§  111. 
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their  property  to  a  new  corporation  and  take  shares  of  its  stock 
in  payment,  to  be  distributed  among  the  members  of  the  old 
company  who  are  willing  to  take  them.*  And  under  an  existing 
statute  of  Massachusetts  a  majority  of  members,  or  those  repre- 
senting a  majority  of  shares,  may,  by  application  to  the  supreme 
court,  setting  forth  reasonable  grounds  therefor,  secure  a  dissolu- 
tion of  the  corporation. ' 

Sec.  487.  When  the  majority  may  surrender  the  franchise.  —  The 
question  as  to  the  unanimity  required  by  the  corporators  in  order 
to  accomplish  a  voluntary  surrender  of  corporate  franchises  may 
depend  upon  the  provisions  of  the  charter.  If  there  is  no  pro- 
vision upon  this  subject,  and  no  definite  period  of  limitation  to 
corporate  existence,  it  has  been  uniformly  held  that  a  majority 
may,  by  resolution,  surrender  its  charter ;  *  but  if  it  is  other- 
wise provided  in  the  constating  instruments,  or  if  the  duration  of 
the  corporation  is  fixed  by  them,  unanimity  of  the  stockholders  is 
held  essential  to  a  surrender.* 

*  Wilson  V.  Central  Br.  Co.,  9  R.  I.  Chancellor  Zabriskib,  in  Black  v. 

590  ;  Tread  well  v.  Salisbury  Man.  Co.,  Delaware,  etc.,  Canal  Co.,  supra,  ob- 

7  Gray,  898  ;  A.ng.  &  Am.  on  Corp.,  g  serves :   "Bat  there   is  no  case  that 

772.  holds  that  a  majority  of  corpnrators, 

^  Qen.  Stat.  Mass.,  ch.  68,  }^  35.  See,  where    a  time  is    not    specified    for 

also,  Stat.  1852,  ch.  55 ;   Pratt  v.  Jew-  which  the  enterprise  must  be  contin- 

ett,  9  Gray,  34.    The  Code  of  Iowa,  §  ued,  may  not  abandon  the  enterprise 

1066  (1873),  provides  :      "  No  corpora-  and  sell  out  the  property  of  the  com- 

tion  shall   be  dissolved  prior   to  the  pany.     ♦    *     ♦     Becoming  incorpo- 

period  fixed  in  the  articles  of  incor-  rated  for  a  specified  object  without 

poration,  except   by   unanimous  con-  any  specified  time  for  the  continuance 

sent,  unless  a  different  rule  has  been  of    the    business    is  no   contract    to 

adopted  in  their  articles.''     A  private  continue  it   forever    any    more  than 

corporation  may  surrender   Its  fran-  articles  of  partnership  without  stip- 

chise.    The  People  v.  The  President,  ulations  as  to  time." 

etc.,  of  the  College  of  California,  88  Corporations  cannot    be  compelled 

Cal.  166  ;  1  With.  Corp.  Cae.  161.  to  use  their  powers  where  their  in- 

'  See  authorities    already  cited  on  terests  will  not  be  subserved  thereby, 

the  question.     See,  also.  Tread  well  v.  People  «.  Albany,  etc.,  R.  Co.,  24  N.  Y. 

Salisbury  Man.  Co.,  7  Gray,  893 ;  Wil-  261 ;  Treadwell  v.  Salisbury  Man.  Co., 

son  V.  Proprietors,  etc.,  9  R.  I.  590;  7  Gray,  893. 

Zabriskie  v.  Hackensack  R.  Co.,  3  C.  And  provision   is  frequently  made 

£.  Green,  193  ;  Black  v.  Delaware,  etc.,  by  statute  that,  in  case  of  dissolution 

Canal    Co.,  7    id.    404 ;    McCurdy  v.  either  by  expiration  of  the  time  fixed 

Myers,  44  Pa.  St.  435.    But  see  Kean  by  law  or  by  the  voluntary  act  of  the 

«. 'Johnston,  1  Stock  t.  401;  Reveres,  stockholders,  corporate  functions  con 

Boston  Cop.  Co.,  15  Pick.  351  ;  Curien  tinue  for  the  purpose  of  winding  up 

V.  Santini,  16  La.  Ann.  27 ;  Polar  Star  the  corporate    concerns.    Iowa  Code 

Lodge  V.  Polar  Star  Lodge,  id.  53.  (1873),  §  1080. 

■*  Von  Schmidt  v.  Huntington,  1  Cal.  In  Revere i?.  The  Boston  Copper  Co., 

55.  15  Pick.  351,  the  defendant  had  made 
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Sec.  488.      Dluolution  under  statutes  providing  for  the  winding-up  of 

corporations. —  There  are,  perhaps,  generally,  statutory  provisions 

a  contract  with  the  plaintiff  to  serve  is  conformable  to  the  spirit  of  the  law 
its  interests  during  life,  and  pooniised  of  contract,  that,  with  the  like  con- 
in  consideration  thereof  tiie  payment  sent,  it  may  be  abrogated  and  dis- 
of  a  fixed  salary  so  long  as  the  services  charged,  and,  therefore,  it  would  be 
continued  to  be  faitlifully  performed,  competent  for  the  legislature,  by  a 
The  court  say  :  **  The  defendant  cor-  formal  act,  to  accept  such  a  surrender, 
poration  was  established  by  the  legis-  and  thereupon  dissolve  the  corpora- 
lature  in  February,  1825,  and  about  a  tion.  This  would  afford  a  security  to 
month  after  its  incorporation  made  the  the  public  and  to  all  those  who  mfght 
contract  on  which  the  question  aris^es.  '  have  an   interest   in  the   concerns  of 

"  That    agreement     was    made    in  such  corporation,  that  no  dissolution 

March  15, 1825,  and  the  cause  depends  would  be  sanctioned  by  the  legislature, 

upon  its  construction.     It  purports  to  which  would,  in  its  consequences,  im- 

be  a  mutual  agreement  between  the  pair  their  rights. 

corporation  on  the  one  part   and  the  "  But  there  is  another  circumstance 

plaintiff  and  another  individual  on  the  which  may  be  deemed  sufficient  to 

other  part.  give  a  meaning  and  effect  to  this  part 

"  It  is  contended  by  the  defendants  of  the  agreement, 

that  by  the  proceedings  stated  in  the  **  Although  this  act  of  incorporation 

case   this   corporation    was  dissolved  had  no  provision  limiting  its  duration 

and  determined,  and  so  by  the  limitSr  to  any  certain  time,  yet  it   was  made 

tion  in  the  contract  itself  the  term  for  subject  in  all   respects  to   the  provis- 

which  the  plaintiff  was  engaged  had  ions   of    the    general    act   regulating 

ceased.  manufacturing  corporations  (h)t.  1808, 

"  Without     determining     whether  ch.  65.  ^  7),  by  which  it  is  ]>rovided, 

such  a   voluntary  dissolution   of  the  that  the  legislature  shall  have  }>ower, 

corporation   was    the    event    contem-  at  any  time   afterward,   to  modify  or 

plated  by  the  parties  in  the  clause  al-  wholly  repeal  any  act  of   incorpora- 

luded  to,  we  are  of  the  opinion  that  by  tion  thereafterward  to  be  made.    This 

the  acts  disclosed  this  corporation  was  provision   is.  therefore,   substantially 

not  dissolved.  embodied  into  the  act  of  incorporation 

"  By  a   reference  to  the  act  of  incor-  and  made  part  of  it.     In  consequence 

poration,  St.  1824,  ch.  61,  amended  as  to  of  this  provision,  the  act  was  in  effect 

the  name  by  ??t.  1825,  ch.  124,  itappears,  held  at  the  pleasure  of  the  legislature, 

that  the  company  was  not  incorporated  and  had  they  passed  an  act,  repealing 

for  any   determinate   time,  and  was,  it  after  a  certain  time,  the  period  thus 

therefore,  in  its  nature,  perpetual.  We  limited  would  determine  the  time  for 

think  such  a   corporation   cannot  dis-  which  it  was  incorporated,  and  fix  a 

solve  itself,  and  terminate  its  own  ex-  Hmit  to  the  term  of  the  plaintiffs  en- 

istence,   at   its  own   will,  by   a   bare  gagement.     But   as   no  such   act  was 

notice  to  the  executive  department  of  passed,  and  no  act  was  done  which  in 

the  government.  our  opinion  would  dissolve   the   cor- 

**  It  may  be  asked,  then,  what  could  poration,  the  time  for  which  the  plain- 
have  been  contemplated  by  the  clause  tiff  engaged,  has  not  been  limited  or 
in  the  contract,  limiting  the  term  of  fixed  by  the  clause  in  question.  The 
the  plaintiffs  engagement,  to  the  time  question  then  recurs,  upon  the  con- 
fer which  the  corporation  was  estab-  struction  and  legal  effect  of  this  con- 
lished ;  or  how  a  corporation  not  lim-  tract. 

ited  in  its  duration  can  be  dissolved  "  The  first  and  fundamental  rule  in 
and  terminated.  I  suppose  no  reason-  the  construction  of  a  contract  is  to 
able  doubt  can  exist,  that  the  power  to  ascertain  the  meaning  and  intent  of 
create,  by  the  consent  of  parties,  may,  the  parties  ;  and  the  second  is  to  look 
with  the  like  consent,  dissolve  a  cor-  at  every  clause  and  word  of  the  in- 
poration.  An  act  of  incorporation  is  strument  in  which  they  have  em- 
deemed  to  be  a  contract,  b(nween  its  t>odied  their  contract,  to  ascertain  that 
members  and  the  sovereign,  formed  meaning. 
by  the  consent  of  both  parties  :  and  it  "  The  engagement  of  the  plaintiff  to 
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in  the  various  states,  for  the  dissolution  of  corporations  and  the 
winding-up  of  their  aflfairs  by  proceedings  in  court.  These  fre- 
quently provide  when,  for  what  causes,  and  in  what  mode  corpo- 

perform  serviceB,  beinif  for  the  time  obvious    intent    and    expectation    of 
for  which  the  corporation  was  estab-  the  company,  of   whom  the  plaintiff 
lished,  when  applied  to  a  corporation,  was  one,  was  to  carry  on  a  useful,  and 
constituted  as  already  stated,  is  for  an  successful,   and    profitable    business, 
indefinite  time,  determinable  by  the  the  contract  must  be  taken   to  have 
dissolution   of    the    corporation    in  a  been  made  with  the  necessary  limita- 
mode   fixed   by  law.     The  stipulation  tion,  that,  if  the  busine^^.s   proved  un- 
of  the  corporation  is  to  pay  the  salar-  profitable,  the  defendants  must  be  at 
ies  to  the  plaintiff  and  the  other  in-  liberty   to    bring  it  to    a  close,  that 
dividual,  so  long  as  they  shall  continue  should  terminate   their  obligation  to 
to  perform  their  part  of  this  agree-  employ  and  pay  the  plaintiff  for  ser- 
ment.      They,    without    any    further  vices.     They  contend,  that  the  parties 
provision,   must   render  the   contract  contemplated,   not  the   legal   dissolu- 
determinable  by  the  death  of  the  plain-  tion  of  the  corporation,  but  the  deter- 
tiff,  or  by  any  failure  to  perform  his  mination  of  its  business  existence,  and 
part  of  the  contract.     But  this  is  not  this  they   had  a  right  to  determine 
left  to  inference.    The  next  and  last  whenever  they  should  find  the  enter- 
clause   provides  that,    in   case  of  the  prise   unsuccessful,  after  a   full  and 
death  or  refusal  to  perform  the  agree-  fair  trial,  and  should  in  good  faith  for 
ment  of  the  said  Revere,  or  other  in-  that  cause  judge  i^  expedient  to  bring 
dividual,  the   corporation  is  to  be  dis-  its  business  to  a  closi*. 
charged  from  all  obligation  except  to  *' These  views  would  certainly  deserve 
the   survivor  or  party  continuing  to  great  consideration,  and  a  more  thor- 
perform.     This  dause,  to  my  mind,  ough  investigation,  if  the  terms  of  the 
carries   a   necessary  implication  that,  contract  were  doubtful  or  ambiguous, 
until  the  death  of   the  plaintiff  or  his  and  if  it  were  open  to  construction, 
refusal  to  perform  his  agreement,  the  But  if  the  terms  of  the   contract  are 
corporation  is  not  discharged,  but  the  plain  and  perspicuous,  it  is  not  enough 
obligation   to   pay  continues,  and  fur-  to  say,  that  the  parties  could  not  have 
ther,  that  upon  the  death  or  refusal  to  intended    what    their    language    has 
perform  of  one,  the  obligation  of  the  plainly  expressed.     The  bargain  may 
corporation  is  to  continue  as  to  the  have  been  hasty  or  improvident,  or 
other.     This  makes    it  essentially  a  one  of  which  we  cannot  see   the  rea- 
contract  with  each,  for  life.    For  al-  sons  or  ground.     Still,  if  such  was  the 
though   this  term   is  not  used,  yet  a  contract,  and  entered  into  fairly,  it  is 
contract  with  a  corporation,  which  is  not  for  a  court  of  law  to  vary  or  alter 
in  its  nature  perpetual,  but  determin-  it,  or    change  its  legal   effect,  upon 
able  by  some  contingent  event,  is  a  vague  notions  of  improvidence  or  ine- 
contract  for  an  indefinite  time,  and  a  quality,   or  on   account  of   its  being 
stipulation  by  the  corporation  to  pay  founded     upon    expectations     which 
so  long  as  the  other  party  shall  per-  have  not  been  realized.  But,  although 
form,  with  a  proviso  that,  by  the  death  in  the  result  it  may  have  proved   un- 
of   the   party  contracting   to  perform  profitable  to  the  corporation,  the  court 
services,  the  corporation  shall  be  dis-  cannot  perceive   that  it  was  unequal 
charged,  is  in  legal  effect  a  contract  as   between  the  parties.     It  is  to  be 
for  life.     Such,  it  appears  to  the  court,  presumed  that  the  plaintiff  had  skill 
was  the  contract  in  tue  present  case.  and   experience   in  his  business,  and 
"  In   opposition   to   this   view,  it  is  was   so   considered  by  the  company, 
contended,  in  the  able  argument  for  They  require  him  to  stipulate  that  he 
the   defendants,   that  this    could  not  will   devote   the  whole   of   his   time, 
have  been  the  meaning  and  intent  of  skill,  and  attention  to   their  business 
the  parties,   because  it  would  be  un-  for  his   life,  and   Vrill  engage   in   no 
equal;  in  case  of  the  ill  success  of  the  other  business.      The   court  are  not 
contemplated  enterprise,  injurious  and  informed  what  business  the  plaintiff 
ruinous  to  the  company  ;  and  as  the  and  Blake  were  in  before,  what  good- 
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Seo.  490.     Disaolution  by  the  death  of  all  the  members.  —  It    id    a 

recognized  common-law  doctrine  that  private  corporations  become 

may  cause  the  same  to  be  protested,  cept  to  receive  and  safely  keep  monej 

in  one  package,  by  a  notary  public,  belonging  to  it,  and  deliver  special 

unless  the  president  or  cashier  of  the  deposits. 

association  whose  notes  are  presented  "  Sec.  5229.  Immediately  upon  de- 
for  payment,  or  the  president  or  cash-  daring  the  bonds  of  an  association 
ier  of  the  association  at  the  place  at  forfeited  for  the  non-payment  of  its 
which  they  are  redeemable,  offers  to  notes,  the  comptroller  shall  give  no- 
waive  demand  and  notice  of  the  pro-  tice,  in  such  manner  as  the  secretary 
test,  and,  in  pursuance  of  such  offer,  of  the  treasury  shall,  by  general  rules, 
makes,  signs,  and  delivers  to  the  party  or  otherwise,  direct,  to  the  holders  of 
making  such  demand  an  admission  in  the  circulating  notes  of  such  associa- 
writing,  stating  the  time  of  the  de-  tion,  to  present  them  for  payment  at 
mand,  the  amount  demanded,  and  the  the  treasury  of  the  United  States  ; 
fact  of  the  non-payment  thereof.  The  whereupon  the  comptroller  may,  in 
notary  public,  on  making  such  protest,  his  discretion,  cancel  an  amount  of 
or  upon  receiving  such  admission,  shall  bonds  pledged  by  such  association 
forthwith  forward  such  admission  or  equal  at  current  market  rates,  not  ex- 
notice  of  protest  to  the  comptroller  of  ceeding  par,  to  the  notes  paid, 
the  currency,  retaining  a  copy  thereof.  **  Sec  5230.  Whenever  the  comp- 
If,  however,  satisfactory  proof  is  pro-  troller  has  become  satisfied,  by  the 
duced  to  the  notary  public  that  the  protest  or  the  waiver  and  admission 
payment  of  the  notes  demanded  is  specified  in  section  fifty-two  hundred 
restrained  by  order  of  any  court  of  and  twenty-six,  or  by  the  report  pro- 
competent  jurisdiction,  he  shall  not  vided  for  in  section  fifty-two  hundred 
protest  the  same.  When  the  holder  and  twenty-seven,  that  any  association 
of  any  notes  causes  more  than  one  has  refused  to  pay  its  circulating 
note  or  package  to  be  protested  on  notes,  he  may,  instead  of  canceling 
the  same  day, he  shall  not  receive  pay  its  bonds,  cause  so  much  of  them  as 
for  more  than  one  protest.  may  be  necessary  to  redeem  its  out- 

"  Sec.  5227.  On  receiving  notice  that  standing  notes  to  be   sold  at  public 

any  national  banking  association  has  auction  in  the  city  of  New  York,  after 

failed  to  redeem  its  circulating  notes,  giving  thirty  days'  notice  of  such  sale 

as  specified  in  the  preceding  section,  to  the  association.    For  any  deficiency 

the  comptroller  of  the  currency,  with  in  the  proceeds  of  all  the  bonds  of  an 

the    concurrence  of  the  secretary  of  association,  when  thus  sold,  to  reim- 

the  treasury,  may  appoint  a  special  burse  to  the  United  States  the  amount 

agent,  of  whose  appointment  imme-  expended  in  paying    the    drculating 

diate  notice  shall  be  given  to  such  as-  notes  of  the  association,  the  United 

sociation,  who  shall  immediately  pro-  States  shall  have  a  paramount  lien 

ceed  to  ascertain   whether  it  has  re-  upon  all  its  assets,  and  such  deficiency 

fused  to  pay  its  circulating  notes,  and  shall  be  made  good  out  of  such  assets 

if  in  default,  he  shall,  within  thirty  in  preference  to  any  and    all    other 

days  after  he  has  received  notice  of  claims  whatsoever,  except  the  neoes- 

such  failure,  declare  the  bonds  depos-  sary  costs  and  expenses  of  administer- 

ited  by  such  association  forfeited  to  ing  the  same. 

the   United    States,    and    they    shall  "  Sec.  5231.  The  comptroller  may,  if 

thereupon  be  so  forfeited.  he  deems  it  for  the  interest  of  the 

"  Sec.  5228.  After  default  on  the  part  United  States,  sell  at  private  sale  any 

of  an  association  to  pay  any  of  its  cir-  of  the  bonds  of  an  association  shown 

culating  notes   has  been   ascertained  to  have  made  default  in   paying  its 

by  the  comptroller,  and  notice  of  for-  notes,    and    receive    therefor    either 

feiture  of  the  bonds  has  been  given  by  money  or  the  circulating  notes  of  the 

him  to  the  association,  it  shall  not  be  association.     But  no  such  bonds  shall 

lawful  for    the  association  suffering  be  sold  by  private  sale  for  less  than 

the  same  to  pay  out  any  of  its  notes,  par,  nor  for  less  than  the  market  value 

discount  any  of  its  bills,  or  otherwise  thereof  at  the  time  of  sale,  and  no 

prosecute  the  business  of  banking,  ex-  sales  of  any  such  bonds,  either  public 
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dissolved,  ipso  facto^  by  the  loss  of  all  their  members  by  death. 
"A  corporation,"  observes  Mr.  Brice,  "perishes  whether  the  whole 
of  its  members  have  died  out,  or  the  whole  of  those  who  consti- 
tute an  integral  essential  part,  provided  there  is  no  means  of  re- 
pairing the  breach."  • 

The  doctrine  of  dissolution  in  case  of  a  destruction  of  an  in- 
tegral part  has  little,  if  any,  application  to  private  corporations 
for  pecuniary  gain  as  created  under  general  statutes  in  this  coun- 
try. It  has  been  justly  observed  in  reference  to  them,  that  "  the 
stockholders  compose  the  company,  and  the  managers,  or  direct- 
ors and  officers,  are  their  agents,  necessary  for  the  management 
of  the  affairs  of  the  company,  but  not  essential  to  its  existence  as 
such,  and  not  forming  an  integral  part.  The  corporation  exists 
per  86  so  far  as  it  is  requisite  to  the  maintenance  of  perpetual  suc- 
cession and  the  holding  and  preserving  of  its  franchises.  The 
non-existence  of  the  managers  does  not  suppose  the  non-existence 
of  the  corporation.  The  latter  may  be  dormant ;  its  functions 
may  be  suspended  for  want  of  the  means  of  action,  but  the  capac- 
ity to  restore  its  functionaries  by  means  of  new  elections  remain. 
When,  therefore,  the  election  of  its  managers,  directors  or  other 
officers,  is  by  charter  to  be  conducted  solely  by  the  stockhold- 
ers, the  charter  or  act  of  incorporation  not  requiring  the  man- 
agers, directors  or  other  officers  to  preside  at  or  do  any  act  in 
relation  to  the  election,  a  failure  to  elect  such  officers  on  the  char- 
ter day  will  not  dissolve  the  corporation,  but  the  election  may 
take  place  on  the  next  charter  day  without  any  new  legislative 
aid."  • 

or  private,  shall  be  complete  until  the  sixty-two,  fifty-one  hundred  and  sixty- 
transfer  of  the  bonds  shall  have  been  three,  and  fifty-one  hundred  and  sixty- 
made  with  the  formalities  prescribed  four."  Rev.  Stat.,  U.  S.,  1874. 
by    sections    fifty-one    hundred    and 

'  Green's  Brice'a  Ultra  Vires, 655,656 ;  Co.,  4  G.  &  J.  1 ;  Mclntire  Poor  School 

Aug.  &   Am.  on  Corp.,  ^   768,  769,  t?.  Zanesville  C.  Co.,  9  Ohio,  203. 

770,  and  notes.  *  Ang.  &  Am.  on  Corp.,  §  771.    See, 

'  Green's  Brice's  Ultra  Vires,  655,  656 ;  also,  Rose  v.  Turnpike  Co.,  3  Watts, 

citing  Rex  v.  Morris.  4  East,  17.      See,  46 ;  Wier  v.  Bush,  4  Little,  433 ;  Nash- 

alflo,  American  authorities  :  Penobscot  ville  Bank  «.  Petway,  3  Humph.  524 ; 

Boom  Co.  f>,  Lamson,  16  Me.  224 ;  Bos-  Smith  v.   Natchez  Samb.  Co.,  2  How. 

ton   Glass  Man.    Co.   v.   Langdon,  24  (Miss.)  478  ;   Phillips  «.  Wickham,  1 

Pick.  52  ;  Ang.  &  Am.  on  Corp.,  g  768,  Paige,  590  ;    Evarts  v.   Killingworth 

777.   and  not^s ;  Phillips  v.  Wickham,  Man.  Co.,  20  Conn.  447;  Commonwealth 

1  Paige,  596 ;  Canal  Co.  v.  Railroad  v.  CuUen,  13  Pa.  St.  138 ;  Lowber  v. 
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The  death  of  all  the  members  can  hardly  be  possible  with  a 
joint-stock  corporation,  as  the  stock  would  on  the  decease  of  the 
owner  be  represented  by  and  vested  in  some  one  who  would 
become  a  member  of  the  corporation  by  virtue  of  such  stock,  and 
entitled  to  all  the  rights  and  privileges  of  such  former  member. 

Sec.  49 1 .  Eflfeot  of  diaiolation  feiMraUy  at  oomiiion  law. — According 
to  the  common  law  a  corporation  of  any  kind  that  was  dissolved, 
or  ceased  as  such  to  exist  for  any  cause,  was  considered  as  civiUy 
dead,  and  could  no  more  act  by  its  agents  or  otherwise  than  a 
natural  person  under  the  same  circumstances.  The  result,  too,  of 
such  civil  death  by  the  ancient  common  law,  was  that  all  lands 
held  by  it  at  the  time  reverted  to  the  grantor  or  his  heirs,  as  it  was 
held  to  be  a  condition  implied  in  all  grants  to  corporations  that  if 
for  any  cause  the  grant  failed,  by  death  or  otherwise,  the  lands 
granted  should  revert ;  *  and  debts  due  to  or  from  it  were  ex- 
tinguished, as  there  were  no  heirs  or  representatives  of  a  corpora- 
tion. Leases  were  rendered  void  because  of  the  reversion  of  the 
lands;'  lands  held  in  trust  for  charitable  purposes  were  lost; 
suits  pending  by  or  against  it  were  abated ;  and  the  personal 
property  became  vested  in  the  king,'  and,  in  this  countrj',  in  the 
people.* 

"  These  consequences  of  the  dissolution  of  a  corporation,"  ob- 
serves Mr.  Dillon,  "  attached  to  all  corporations,  eleemosynary, 
municipal,  and  private  ;  and  since  this  doctrine  has,  in  this  coun- 
try, been  generally  rejected  as  to  private  corporations  organized 
for  pecuniary  profit,  and  rests  upon  no  foundation  in   reason  or 

New  York,  5  Abb.  Pr.  825  ;  C]arke  v.  ooneist  of  the  Btockholders  who  com- 
City  of  Rochester,  id.  107 ;  Russell  v.  pose  the  compaDj.  The  offic«r8  are 
McLellan,  14  Pick.  68 ;  Kuowlton  v.  their  agents  or  servants,  but  do  not 
Ackley,  8  Cush.  94  ;  Cahill  v.  Ealama-  constitute  an  integral  part  of  their  cor- 
zoo  Ins.  Co.,  2  Doug.  (Mich.)  140.  Mr.  poration,  the  failure  to  elect  whom 
Dillon  observes:  "  In  this  respect  [the  may  suspend  the  functions,  but  will 
failure  to  elect  officers]  municipal  cor-  not  dissolve  the  corporation."  Dill, 
porations  resemble  ordinary  private  on  Mun.  Corp.,  i^  110 ;  People  c.  Fair- 
corporations  which  exist  per  8e,  and  bury,  51  111.  149. 

iCo.  Litt.  18  b.,  102  b.,    Knight  v.  Greelev  «.  Smith,  3  Story,  657 ;  Mer- 

Wells,  1  Sut.  619  ;  Rex  v.  Pasmore,  3  rill  tJ.  Suffolk  Bank.  31  Me.  67  ;  Ingrar 

T.   R.    199;    White    v.    Campbell,    5  ham  t>.  Terry,   11  Humph.  572;   Salt- 

Humph.  38;  Bingham  v.  Welderwax,  marsh  v.  Planters'  Bank,  17  Ala,  761 ; 

1  Comst.  509 ;  2  Kyd  on  Corp.  516  ;  2  Contra.  Lindell  v.  Benton,  6  Mo.  861. 
Kent's  Cora.  307  ;  4  Black.  Com.  484.  '  Id.    Ang.  &  Am.  on  Corp..  ^  195. 

»  Ang.  &  Am.  on  Corp.,  §  779 ;  citing        *  2  Kent's  Com.  307. 
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justice,  it  may  perhaps  be  safely  affirmed  that  it  would  not,  on 
full  consideration,  be  applied  to  the  dissolution  of  a  municipal  cor- 
poration by  an  absolute  and  unconditional  repeal  of  its  charter, 
or  (if  that  may  be  done)  to  the  case  where  the  charter  of  such 
corporation  is  forfeited  by  judicial  sentence."  *  If,  in  the  case  of 
municipal  corporations,  a  court  of  chancery  will  treat  the  corpor- 
ate assets  as  a  trust  fund,  in  case  of  the  dissolution  of  a  corpora- 
tion by  legislative  action,  and  will  assume  the  execution  of  the 
trust,  or  see  that  it  is  properly  executed,  as  has  been  noticed,  *  the 
same  rule  ought  to  prevail  in  cases  of  private  corporations  for 
pecuniary  gain.  And  the  tendency  of  recent  opinions  seems  to 
support  this  view  ;  and  to  sustain  the  doctrine  that  the  surplus 
assets,  after  the  satisfaction  of  the  claims  of  creditors  and  the 
payment  of  expenses,  even  in  the  absence  of  statutory  provisions 
on  the  subject,  belong  to  the  stockholders ;  that  lands  conveyed  to 
such  a  corporation  for  a  full  consideration  in  fee  do  not  revert  to 
the  grantor ;  and  that  the  doctrine  of  the  old  common  law,  in 
such  cases  as  to  reversion  and  forfeiture  of  the  corporate  property, 
if  applicable  at  all,  is  not  applicable  to  private  corporations  for 
pecuniary  emolument.  * 

^  Dill,  on  Man.  Corp.,  §118  ;  citing  had  been  instances  in  Great  Britain  of 

Bacon   v.  Robertson,  18  How.  (U.  S.)  the  dissolution  of  public  or  ecclesias- 

480 ;  Girard  v.  Philadelphia,  7  Wall.  1 ;  tical  corporations  by  the  exertion  of 

Mamma  v.  Potomac  Company,  8  Pet.  public  authority,  or  as  a  consequence 

281 ;  Curran  «.  Arkansas,  15  How.  (U.  of  the  death  of  their  members,  and 

S.)  312 ;  2  Kent's  Com.  807,  note ;  Ang.  parliament,  and    the    courts  had  af- 

&  Am.  on  Corp.,  779  a. ;  Coulter  v.  Rob-  firmed,  in   these  instances,  that  the 

ertson,  24  Miss.  278 ;  County  Commis-  endowments  they  had  received   from 

sioners  v.  Cox,  6  Ind.  403 ;    State  v.  the  prince  of    pious  founders  would 

Trustees,  etc.,  5  id.   77;    Vincennes  revert  in  such  a  case."    See,  also,  Stat. 

University  v.  Indiana,   14  How.  268 ;  deterris  Templariontm,  17  Edw.  II. ; 

Owen  f).  Smith,  31  Barb.  641 ;   Com-  Dean  and   Canons  of  Windsor,  Godb. 

monwealth  t^.  Roxbury,  9  Gray,  510,  211;  Johnson  t).  Norway,  Winch.  37; 

note.  Owen,  73 ;  6  Vin.  Abr.  280.    Mr.  Green, 

»  Girard  v.  Philadelphia,  7  Wall.  1 ;  in  his  note  to  Brice's  Ultra  Vires,  p. 

Montpelier  «.  East  Montpelier,  29  Vt.  85,  observes:  *' Modern  legislation  has 

12 ;  27  id.  74.  modified  the  odious  rule  of  the  com- 

*  Bacon  v.  Robertson,  18  How.  480,  in  mon  law,  that  upon  the  dissolution  of 

which    Mr.     Justice    Campbell    ob-  a  corporation,  its  remaining  real  estate 

serves  :    "  The  common  law  of  Great  unsold  reverts  to  the  grantor  and  his 

Britain  was  deficient  in  supplying  the  heirs  (see  Ang.  &  Ames  on  Corpora- 

instrumentalities  for    a  speedy    and  tions,  §§  179, 195).  and  the  courts  in 

just  settlement  of  the  affairs  of  an  in-  similar  spirit  hold  that  where  a  cor- 

solvent  corporation,  whose  charter  had  poration  is  authorized  to  acquire  a  fee 

been   forfeited   by  judicial  sentence,  simple  to  lands  belonging  to  private 

The  opinion  usually  expressed  as  to  persons,  for  public  use,  and  such  ac- 

the  effect  of  such  a  sentence  was  un-  quisition  is  had  and  compensation  ac- 

satlsfactory  and  questioned.      There  cepted,  no  reversionary  estate  remains. 
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Sec.  492.  Effect  of  diuolution  upon  crediton.  —  Can  the  legisla- 
ture, by  a  repeal  of  the  charter  of  a  private  corporation,  under 
authority  so  to  do,  aflEect  the  rights  of  creditors  of  such  corpora- 
tion ?  *  The  modern  doctrine  on  this  question  is,  that  the  dissolu- 
tion either  by  legislative  act  or  by  judicial  sentence  cannot  im- 
pair the  obligations  of  a  contract  between  the  corporation  and 
its  creditors,  any  more  than  the  death  of  a  private  and  natural  per- 
son can  affect  his  contracts  with  others.  "  This  doctrine,"  ob- 
serves Mr.  Dillon,  "is  based  upon  two  grounds:  First.  The 
obligation  survives,  and  the  creditors  may  enforce  their  claims 
against  the  property  belonging  to  the  corporation  which  has  not 
passed  into  the  hands  of  hona  fide  purchasers.  Second.  Every 
creditor  is  presumed  to  contract  with  reference  to  a  possibility  of 
a  dissolution  of  the  corporate  body."  The  former  common-law 
doctrine  in  reference  to  the  disastrous  effects  of  a  dissolution,  and 
the  civil  death  of  a  corporation,  has  been  the  subject  of  just  criti- 
cism ;  and  it  is  doubtful  if  it  would  now  be  applied  to  any  class  of 
corporations.*  The  doctrine  now,  as  we-have  frequently  observed, 
is,  that  the  property  and  assets  of  a  corporation  are  held  in 
trust.  First.  For  the  payment  of  creditors.  Secondly.  For  di vis- 
bat  the  property  may  be  used  for  any  T.  234  ;  Dingley  «.  City  of  Boston,  100 
purpose,  or  may  be  disposed  of  by  the  Mass.  544  ;  DeVaraigne  ©.  Fox.  3 
corporation."  Citing  Hey  ward  v,  Blatchf.  95  ,  Commonwealth  «.  Fisher, 
Mayor.  7  N.  Y.  314  ;  Rexford  t>.  Knight,  1  P.  &  W.  463  ;  Plitt  «.  Cox,  43  Pa. 
11  id.  308;  Brooklyn  Park  Com.  «.  St.  486  ;  Haldeman  «.  Penn.  R.  Co.,  50 
Armstrong,  3  Lans.  429 ;    S.  C,  45  N.    id.  425. 

1  Dill,  on  Mun.  Corp.,  §  115,  note  1 ;  cited.     See,  farther,  as  to  extingaish- 

citing  Mamma  «.  Potomac  Company,  ment  of  debts  by  dissolation  of  cor- 

(holding  that  on  sci.fa.  a  judgment  poration,  Malloy  v.  Mallett,  6  Jones' 

could    not  be  revived,  or   costs   ad-  Eq.   345 ;    Hopkins  v.    Whitesides,   1 

judged,  against  a  corporation  legisla-  Head  (Tenn.),  31 ;  Bank  9.  Lock  wood, 

tively  annulled),  8  Pet.  (U.  S.),  281,  2  Harr.   (Del.)   8;  Robinson  c.  Lane, 

1834.     In  the  case  of   Port  Gibson  c.  19  Ga.  337 ;  Muscatine  Turn  Verein  t?, 

Moore,  13  Sm.  &  Marsh.  157  (1849),  it  Funck,  18  la.  469 ;  Owen  c.  Smith,  31 

was  held,  indeed,  that  the  repeal  of  Barb.  641 ;  Welch  v.  Ste.  Genevieve,  1 

the  charter  of  an  indebted   municipal  Dill.  (C.  C.)  130. 

corporation  dissolved   it ;    that    such        '  Id.     See,  also,  James  c.  Woodruff, 

dissolution  extinguished  debts  to  and  2    Den.   574;    Tinkham  «.  Borst,   31 

from  the  corporation  ;  and  that  a  sub-  Barb.  407  ;  Butterworth  «.  O'Brien,  24 

sequent  act  re-incorporating  the  place  How.   Pr.  438 ;  Adler  <o.   Milwaukee, 

did  not  make  it  liable  for  a  debt  exist-  etc.,  Co.,  18  Wis.  57 ;  Lum  «.  Robert- 

ing  anterior  to  the  act  repealing  its  son,  6   Wall.    277 ;    New    Albany    t:. 

charter.      The   court  overlooked    the  Burke,  11  id.  96 ;  Burke  «.   Smith,   16 

constitutional  provision  protecting  con-  id.  390;  Sawyer  «.  Hoag,  17  id.  610; 

tracts,  and  the  case  as  to  the  effect  of  State  v.  Bailey,  16   Ind.   46  ;  Bacon  «. 

a  dissolution  upon  the  rights  of  credit-  Robertson,    18  How.    480;  Curran    © 

ors  seems  to  conflict  with  those  above  State  of  ArkanssA,  15  id.  312. 
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ion  among  the  stockholders,*  This  right  of  creditors  and  stock- 
holders is  based  not  only  upon  natural  justice  and  manifest  equity, 
but  it  has  recently  been  held  that  it  is  protected  by  the  provisions 
of  the  constitution  of  the  United  States."  And  it  may  be  ob- 
served, generally,  that  in  case  of  a  lawful  contract,  resting  upon 
authority  conferred  by  statute,  the  repeal  of  such  statute  in  a 
lawful  manner  could  not  affect  the  validity  of  such  contract.  If 
such  contracts  are  legal  when  made,  they  could  not  be  affected  by 
such  a  repeal.*  And  this  doctrine  has  application  to  contracts  en- 
tered into  by  private  corporations,  by  virtue  of  authority  vested 
in  them,  and  the  corporations  are  subsequently  dissolved  by  the 
legislature,  by  a  repeal  of  the  charter,  or  other  revocation  of  the 
franchise  conferred,  where  authority  for  this  purpose  is  reserved 
in  such  legislature. 

Sec.  493.     Forfeiture  not  the  sntdect  of  collateral  inquiry.  —  The 

general  doctrine  is,  that  grounds  of  torfeiture  or  for  dissolution  of 
a  corporation  cannot  be  shown  in  a  collateral  proceeding.  The 
question  as  to  the  right  to  exercise  corporate  functions,  or  to  con- 
tinue the  use  of  corporate  powers,  is  generally  held  to  be  one  in 
which  the  state  only  is  interested ;  and  that  she  may  waive  the 
right  of  forfeiture ;  and  if  proceedings  are  had  to  determine  this 
particular  question,  they  must  be  instituted  by  the  legal  officer  of 
the  state,  or,  if  by  another  person,  leave  of  court  is  usually  re- 
quired, as  we  have  seen ;  and  that  this  is  granted  only  on  a  show- 
ing of  facts,  which  authorize  such  proceeding.    But  the  mode  of 

'  See  ante,  ch.  19.    For  additional  against    the   company  purchased  bj 

authorities  see  Lum «.   Robertson,  6  him. 

Wall.  277;  New  Albany  t>.  Burke.  11  'Dill',   on  Mun.   Corp.,  §§  41.114; 

id.  96 ;  Burke  v.   Smith,  16  id.  390 ;  Van  Hoflman  v.  Quincy,  4  Wall.  535  ; 

State  V.  Bailey,   16  Ind.  46 ;  Bank  of  Woodruff  v.  TrapnaU,  10  How.  206 ; 

Salem  v,  Caldwell,  id.  469.  Lansing  v.  County  Tr.,  1  Dill.  (C.  C.) 

*  Curran  «.  State  of  Arkansas,  15  How.  522 ;  Muscatine  v.  Kailroad  Co.,  id.  536 ; 
312  ;  2  Kent's  Com.  307,  note  a  ;  High-  Soutter  v.  Madison,  15  Wis.  80 ;  West- 
tower  V.  Thornton,  8  Ga.  486 ;  Bacon  v.  em  Sav.  Bank  v.  Philadelphia,  31  Pa. 
Robertson,  18  id.  480 ;  Lum  v.  Robert-  St.  175 ;  Cooley  on  Const.  Lim.  200, 
son.  7  Wall.  277;  New  Albany  1). Burke,  202  ;  Curran  «.  Arkansas,  15  How. 
11  id.  96 ;  Burke  v.  Smith,  16  Ind.  312 ;  Bacon  v.  Robertson,  18  id.  480 ; 
390.  See,  also,  Salem  v.  Caldwell,  17  Coulter  v.  Robertson,  24  Miss.  278  ; 
id.  469,  where  it  was  held  that  a  Gelpcke  v.  Dubuque,  1  Wall.  175; 
subscriber  to  an  insurance  company  Welch  ©.  Ste.  Genevieve,  1  Dill.  (C.  C.) 
could  not,  in  a  suit  by  an  assignee  on  130 ;  Smith  v.  Appleton,  19  Wis.  468  ; 
his  subscription    note,  offset  a  claim  Blake  «.  Railroad  Co.,  89  N.  H.  435* 

2  Kent's  Com.  307. 
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proceeding  in  such  cases  is  usually  a  matter  of  statutory  regula- 
tion. If  a  party  contracts  with  a  corporation,  in  the  absence  of 
fraud  or  bad  faith  in  the  matter,  he  is  usually  estopped  from  de- 
nying its  legal  existence.  * 

Sec.  494.     When  corporate  existence  may  be  inquired  into  coUateraUy. 

In  certain  cases,  however,  it  has  been  held  that  the  corporate  exist- 
ence may  be  inquired  into  in  a  collateral  proceeding.  Thus,  in  a 
proceeding  in  chancery  against  a  corporation,  to  set  aside  a  con- 
veyance of  real  estate,  alleged  to  have  been  obtained  by  the  fraud 
and  misrepresentation  of  the  company,  in  relation  to  its  existence 
as  a  corporation,  it  has  been  held  that  the  fact  whether  or  not  the 
company  ever  had  a  corporate  existence,  so  to  enable  it  to  take 
and  hold  property,  may  be  inquired  into ;  and  that,  if  a  company 
professing '  a  corporate  existence  which  it  does  not  possess, 
fraudulently  acquires  for  a  particular  purpose,  the  property  of 
another,  and  conveys  the  same,  the  sufficiency  of  such  convey- 
ance or  transfer  may  be  inquired  into  collaterally.  And  that,  if  a 
corporation  by  its  own  acts  has  ceased  to  exist,  or  has  suflEered  or 
permitted  acts  which  destroy  its  existence,  it  is  as  fully  and 
entirely  dissolved,  as  if  declared  so  to  be  by  the  judgment  of  a 
competent  court ;  that  where  a  corporation  has  ceased  to  have  an 
existence  as  a  legal  and  necessary  consequence  of  certain  acts, 
and  a  party  claims  that  he  has  been  injured  thereby,  or  that  cer- 
tain benefits  result  to  him  therefrom,  he  may  have  his  remedy 
without  first  instituting  direct  legal  proceedings  to  have  the  cor- 
poration declared  dissolved  by  the  court. ' 

1  Wood  V,  Coosa,  etc.,  R.  Co.,  32  Ga.  Alexandria,  10  G.  &  J.  846  ;  Hamilton 
273  ;  Bank  of  Mo.  v.  Snelling,  35  Mo.  «.  Annapolis,  etc.,  R.  Co.,  1  Md.  Ch.  107  ; 
190 ;  State  v.  Fourth  New  Hampshire  Cahill  v.  Kalamazoo  Mat.  Ins.  Co.,  2 
Turnp.  Co.,  15  N.  H.  162  ;  S.  P.,  Peirce  Doug.  124 ;  Sewall's  Falls  Bridge  v. 
V.  Somersworth,  10  id.  369  ;  Mechanics*  Fisk,  23  N.  H.,  171 ;  Towar  v.  Hale,  46 
Building  Assoc,  v.  Stevens,  5  Duer,  676  ;  Barb.  361 ;  McConahy  «.  Centre  Turnp. 
Duke  V.  Cahawba  Nav.  Co.,  16  Ala.  872  ;  Co.,  1  Pa.  426  ;  16  S.  &  R.  140  ;  Dyer 
PearcetJ.  Olney,  20  Conn.  644;  Young  «.  «.  Walker,  40  Pa.  St.  157;  Crump  «. 
Harrison,  6  Ga.  130  ;  Baker  v.  Backus,  U.  S.  Mining  Co.,  7  Gratt.  352 ;  Arthur 
82  III.  79 ;  Wilmans  v.  Bank  of  111..  6  «.  Commercial  Bank,  17  Miss.  894 ;  Be- 
lli. 667  ;  Brookville,  etc.,  Co.  «.  Mc-  hannon  v.  Binns,  81  id.  855. 
Carty,  8  Ind.  892;  Stoops  u.  Greens-  *  Carey  tJ.  The  Cincinnati,  etc.,  R. 
burgh  Plank  R.  Co.,  10  id.  47 ;  Bank  Co.,  5  la.  357.  See,  also,  Phillips  «. 
of  Galliopolis  v.  Trimble.  6  B.  Monr.  Wickham,  1  Paige,  595 ;  Briggs  €.  Pen- 
599  ;  Bank  of  Mo.  «.  Merchants'  Bank,  niman,  8  Cow.  387 ;  Canal  Co.  v.  Rail- 
10  Mo.  132  ;  Johnson  v.  Bentley,  16  road  Co.,  4  G.  &  J.,  1 ;  Slee  v.  Bloom. 
Ohio,  97  ;    Planters'  Bank  v.  Bank  of  19  Johns.  456  ;    2  Kyd  on  Corp.  467 ; 
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Kin^  9.  Passmore,  8  T.  R.  244;  1  to  those  to  whom  it  or  they  may  be 
Rollers  Abr.  514 ;  4  Com.  Dig.  273.  In  indebted,  but  it  may  by  the  act  be- 
the  case  first  above  cited  the  court  say :  come  so  situated  as  to  be  estopped 
*'  It  is  true  that  it  may  not,  and  cannot  from  claiming  that  it  remains  undis- 
th us  relieve  itself  (by  merger  in  a  new  solved."  But  see  Anderson  v.  New- 
organization),  or  perhaps  the  corpora-  castle  R.  Co.,  12  Ind.  376;  Barrett  9. 
tors  individually,  from  responsibility  Mead,  10  Allen,  337. 
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MANDAMUS. 

Sec.  496.  The  writ  and  its  functions. 

Sbc.  497.  The  writ  in  this  country. 

Sec.  498.  When  issued,  discretion  of  the  court. 

Sec.  499.  Practice  and  proceedings. 

Sec.  500.  Office  of  the  writ  to  compel  the  performance  of  duty. 

Sec.  501.  Concurrence  necessary  to  authorize  the  issuing  of  the  writ. 

Sec.  502.  When  it  will  not  he  issued. 

Sec.  503.  Resemblance  and  distinction  between,  and  injunction. 

Sec.  504.  Against  private  corporations  or  its  officers. 

Sec.  505.  Corporations  may  invoke  its  aid. 

Sec.  506.  To  compel  inspection  or  delivery  of  corporate  books  and  papers. 

Sec.  507.  As  a  remedy  against.corporations. 

Sec.  608.  To  whom  the  writ  should  be  directed,  and  service. 

Seo.  496.  The  writ,  its  functions.— A  writ  of  mandamus  was,  at 
common  law,  a  prerogative  writ,  issuing  from  the  court  of  Queen's 
Bench,  in  which,  by  a  fiction  of  law,  the  sovereign  was  considered 
to  be  personally  present.  It  commanded  a  duty  to  be  performed,  and 
was  instituted  to  prevent  a  failure  of  justice,  as  where  the  law 
enjoined  a  duty  upon  a  corporation  or  a  corporate  officer,  in  the 
performance  of  which  the  party  claiming  the  writ  was  interested, 
and  by  the  non-performance  of  which  he  would  be  injured,  and 
where  the  law  furnished  no  other  specific  or  adequate  remedy ;  in 
which  case  the  writ  might  be  obtained,  commanding  the  party, 
in  the  name  of  the  sovereign  authority,  to  perform  the  duty  re- 
quired by  law  and  particularly  pointed  out  in  the  writ.* 

Sec.  497.  The  writ  in  this  country.— The  early  practice,  at  com- 
mon law,  relating  to  this  writ  and  its  return,  has  been  considera- 
bly changed  and  regulated  by  statutory  provisions  ;  but  where  it 
is  regulated  by  statute  the  general  principles  of  the  common  law 

J  Add.  on  Torts  (Wood's  Ed.),  g  1505 ;  etc.,  1  Str.  65  ;  Reg.  «.  Powell.  1  Q.  B. 

Reg.  «.  Chichester,  etc.,  29  L.  J.,  Q.  B.  360;  Rex  «.Curghey,2  Burr,  782;  Reg. 

23;  Briggs,  ex  parte,  28  id.  272  ;  Rex  ©.  v.  Hereford,  2  Salk.  701. 
Barker,  3  Burr,  1265  ;  Rex  v.  Norwich, 
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relating  to  it  are  usually  retained.  The  remedy  under  statutes 
can,  generally,  only  be  resorted  to,  as  at  common  law,  to  prevent 
a  failure  of  justice,  as  where  there  is  no  other  adequate  legal  rem- 
edy, to  enforce  the  performance  of  the  duty,  in  the  performance 
of  which  the  complaining  party  is  interested.* 

The  writ  is  issued  in  the  name  of  the  sovereign  authority  and 
as  will  be  shown  more  particularly  hereafter,  on  an  application 
made  therefor,  under  oath,  by  petition  or  declaration,  setting  forth 
the  facts  that  entitle  the  party  to  the  writ.  All  the  original 
advantages  and  benefits  of  the  writ,  as  a  remedy  at  common  law, 
are  usually  provided  for  by  statute ;  and  it  issues  as  a  command 
from  sovereign  authority.' 

Sec.  498.  When  iMaedjdisoretlon  of  the  court — At  common    law 

the  writ  was  not  a  matter  of  absolute  right,  but  was  only  issued 
at  the  discretion  of  the  court.  Such  is  still  the  general  doctrine, 
or  at  least,  even  under  statutory  provisions,  the  issuing  of  it  rests, 
in  a  measure,  in  the  discretion  of  the  court.  In  order  to  entitle  a 
party  to  the  writ,  it  must  appear  that  there  is  a  right  to  demand 
it;  and  especially  that  there  is  no  other  adequate  or  specific 
remedy.  But  if  a  party  shows  himself  entitled  to  it,  it  would  be 
an  error  for  the  court  to  refuse  it,  which  would  be  corrected  on  ap- 
peal. If,  however,  it  does  not  appear  that  the  claimant  has  a  legal 
right  to  the  remedy,  it  should  not  be  granted  ;  nor  should  it  be 
granted  by  consent,  if  there  is  reason  to  believe  that  there  has 
been  a  collusion  between  the  parties  to  secure  it." 

Sec.  499.  Practice  and  proceedingM. — The  earlier  practice  to  secure 
the  benefit  of  this  remedy  was  by  motion  based  upon  affidavit, 
for  an  order  to  show  cause  why  the  writ  should  not  issue.     The 

»  Arrington  «.  Van  Houton,  44  Ala.  v.  The  People,  20  111.  580;  The  People 

284 ;  Keading  v.  Commissioners,  11  Pa.  v.  Hatch,  83  id.  134  ;  City  of  Ottawa  v, 

St.  196;  People  v.  Thompson,  25  Barb.  The  People,  48  id.  240. 

(N.  Y.)  75  ;  Fitch  v.  McDiarmid,  26  Ark.  »  State  v.  Burbank,  22  La.  Ann.  379 ; 

482  ;  State  v.  McCriUus,4  Kans.  250.  Parker  v.  Anderson,  2  P.  &  H.  (Va.)  38 ; 

*  Commonwealth    v.    Dennison,    24  People  u.  Supervisors,  12  Barb.  217; 

How.  (CJ.  S.)  66  ;   Ex  parte  Conway,  4  Trustees  «.  State,  11  Ind.  205. 

Ark.  302  ;  Arberry  ©.  Beavers,  6  Tex.  See,  also,  Arrington  tj.  Van  Houton, 

457  ;  Oilman  v.  Bassett,  33  Conn.  298  ;  44  Ala.  284  ;  Reading  v.  Commissioners, 

Kendall  v.  The  United  States,  12  Pet.  11  Pa.  St.  196  ;  People  tj.  Thompson,  25 

527.    But  in  New  York  and  Illinois  it  Barb.  73 ;  Fitch  v.  McDiarmid,  26  Ark. 

has  been  held  to  retain  its  prerogative  482  ;  McBane  u.  The  People,  50  lU. 

character.    .  People  «.  Board  of  Met.  508. 
Police,  26  N.  Y.  316  ;  School  Inspectors 
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hearing  on  the  motion  was  usually  ex  parte,  and  without  any 
notice  to  the  party  against  whom  it  was  sought.  The  order,  if  al- 
lowed, was  served  upon  the  defendant  or  respondent,  and  required 
him  to  appeal  at  a  certain  time  and  show  cause  against  the  issuing 
of  the  writ,  at  which  time  the  respondent  had  an  opportunity  to 
be  heard,  and  to  controvert  the  relator's  statements  by  counter 
affidavits. 

The  general  American  practice  is  to  file  a  petition  or  complaint, 
under  oath,  in  the  manner  of  commencing  a  common  suit,  asking 
for  the  writ,  and  in  which,  as  at  common  law,  the  plaintiff  must 
aver  facts  sufficient  to  entitle  him  to  the  writ.  These  may  be  con- 
troverted by  the  defendant. 

The  proceeding  is  in  many  states  like  an  ordinary  civil  action, 
the  process  only  issuing  after  a  hearing  of  the  case  and  a  judgment 
of  the  court  to  that  effect ;  but  ii  is,  perhaps,  usually  provided 
by  statute  that  the  court  or  judge  may  make  such  temporary 
orders  as  may  be  necessary  to  protect  the  rights  of  the  plaintiff 
until  the  case  is  finally  decided.  The  practice,  however,  varies 
under  the  statutes  of  the  different  states.  In  some,  the  practice  is 
to  grant  an  alternative  writ  on  an  ex  parte  hearing,  if  sl  prima 
facie  case  therefor  is  made  out,  in  which  case  the  alternative  writ 
stands  in  the  place  of  a  petition  or  declaration  under  the  other 
practice ;  and  in  either  case  they  would  be  subject  to  a  motion 
to  quash,  or  a  demurrer,  according  to  the  practice  in  those  respects 
prevailing  in  the  different  states.* 

Seo.  500.  Office  of  the  wxlt,  to  compel  the  performance  of  duty. — 
It  may  be  affirmed  as  a  principle  universally  recognized,  that  the 
proper  office  and  function  of  the  writ  is  only  to  compel  the  per- 
formance of  duties  that  are  manifest.  Where  there  is  a  discretion 
vested  in  an  individual,  officer,  or  corporation,  as  to  the  mode  or 
manner  of  acting  in  the  performance  of  a  duty  imposed  by  law, 
the  writ  cannot  be  obtained  to  interfere  with  that  discretion, 
although  it  may  require  it  to  be  exercised.* 

1  MoBes  on  Mand.  203.  Ga.  522  ;  Weeden  v.  Town  Council, 9  R. 

"^  Appling  V.  Bailey,  44  Ala.  333 ;  Liv-  I.  128  ;    Mayor  v.  Rainwater,  47  Miss, 

ingston  v.   Dorgenois,  7  Cran.  (U.  S.)  547;    People  v.  Jadge,  etc.,  24  Mich. 

577 ;  Ex  parte  Crane,  5  Pet.  (U.  S.)  190 ;  408 ;  ^  parte  Newman,  14  WaU.  (U. 

Matter  of  Nabor,  7  Ala.  459  ;  Dixon  v.  S.)  152. 
Feild,  10  Ark.  243  ;  Manor  v.  McCaU,  5 
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And  in  some  cases  corporations  and  officers  have  been  required 
by  mandamus  to  perform  their  duties  as  required  by  law,  even 
where  there  was  another  remedy.*  But  this,  as  will  hereafter 
be  noticed,  is  not  the  general  rule. 

Nor  will  the  fact  that  proceedings  in  a  court  of  equity  have 
been  commenced  for  the  same  purpose,  or  that  relief  might  be 
obtained  in  that  court,  necessarily  defeat  the  right  of  a  party  to 
proceed  at  law,  or  furnish  a  reason  for  denying  the  writ.*  But  it 
will  not  be  issued  where  the  officer,  corporation,  or  tribunal, 
against  which  it  is  claimed,  has  not  the  means  to  do  the  act 
required ;  or  to  compel  the  doing  of  an  act,  the  doing  or  not  doin^ 
of  which  rests  in  the  discretion  of  the  officer,  corporation,  or  tri- 
bunal, against  which  it  is  claimed  ;  or  where  they  have  not  the 
means  or  power  to  do  the  act  required ; '  or  where  the  doing  of 
the  act  is  physically  or  legally  impossible  ;  or  where  the  power  to 
perform  it  is  not  complete,  but  depends  upon  the  action  or 
approval  of  some  other  person  or  authority ;  *  or  where  it  will 
involve  the  party  in  litigation,  the  result  of  which  may  be  doubt- 
ful ;  *  or  where  the  act  would  be  unlawful.* 

But,  where  a  discretion  is  allowed  to  such  officer,  corporation, 
or  inferior  tribunal,  the  refusal  to  exercise  such  discretion  may 
constitute  a  proper  case  for  the  granting  of  the  writ,  which  will 
compel  action,  but  not  direct  the  mode  of  action,  or  interfere  in 
any  manner  with  the  discretion  which  the  party  may  be  author- 
ized to  exercise.'  It  may  issue  to  compel  a  municipal  cor- 
poration  to    levy  a  tax   to   pay   a    judgment  against  it ;  *    to 

>  Mansfield  v    Fuller,  50  Mo.  338  ;  189  ;  State  v.  Lynah,  2  McCord  (S.  C), 

State  V.  Bridgman,  8  Kans.  458;  Buck  v,  170. 

Lockport,  6  Laop.  (N.  Y.)  253.  *  Ball  v.  Lappiua,  8  Oreg.  55  ;  Silver- 

«  People  V.  Chicago,  53  111.  424;  Hard-  thorne  v.   Railroad   Co.,  38  N.  J.  173  ; 

castle  V.  Maryland,  etc.,  R.  Co.,32Md.  Ackerman  v.  Deska  Co.,  27  Ark.  457. 

82.  *  State  v.  Perrine,  34  N.  J.  255. 

'  State  V.  Burbankf  82  La.  Ann.  318  ;  *  Johnson    v.   Lucas,     11    Humph. 

Ex  parte  South,  etc.,  v.  Railroad  Co.,  (Tenn.)806. 

44  Ala.  (54;    Ex  parte  Farrington, '  McDiarmid  v.  Fitch,  27  Ark.  106  ; 

;    Black  v.  Auditor,  26  Ark.  McMuUin  v.  State,  26  id.  613 :  State  v. 

237  ;  State  v.  Warmoth,  23  La.  Ann.  Warmoth,  23  La.  Ann.  76 ;  East  Bos- 

76 ;  Swan  v.  Gray,  44  Miss.  893  ;  People  ton  Ferry  Co.  v.  Boston,  101  Mass.  488  ; 

V.  Easton,  13  Abb.  Pr.  (N.  S.)  159  ;  Sey-  Commissioners     v.     Philadelphia,    3 

mour  V.  Ely,  87  Conn.  108 ;   Wells  v.  Brewst.  (Pa.)  596 ;  Ex  parte  South,  etc., 

Stackhouse,  17  N.  J.  311;  Ex  parte  Deck-  R.  Co.,  44  Ala.  654  ;  Appling  v,  Bailey, 

er,  6  Cow.  59  ;  People  v.  Jameson,  40  44  id.  (?)  833;  2  Add.  on  Torts  (Wood's 

ni.  93  ;  St.  Louis  t).  Kean,  18  B.  Monr.  Ed.).  721,  n.  1. 

(Ky.)  9  ;    Glasscock  u.  Commissioners,  *  U.    S.  v.  Keokuk,  6  Wall.    514; 

etc.,  8  Tex.  51;  Gray  9.  Bridge,  11  Pick.  Walkley  v.  Muscatine,  id.  481. 
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,  compel  assessora  to  correct  an  erroneous  assessment ; '  to  compel 
a  railroad  company  to  build  and  keep  in  repair  bridges  where  the 
railroad  crosses  a  highway;*  to  make  the  crossing  of  rivers  or 
other  water-courses,  or  perfom  any  acts  in  the  construction  of 
their  road,  prescribed  by  the  charter,  and  affecting  public  or  indi- 
vidual rights ; "  to  restore  an  officer  to  his  office  when  he  has  been 
removed  therefrom,  and  the  facts  do  not  justify  such  removal,  or 
are  not  clearly  established ;  *  to  restore  a  member  of  any  society 
to  his  membership,  from  which  he  has  been  wrongfully  expelled ;  * 
to  compel  an  officer  to  keep  his  office  at  the  place  designated  by 
law ;  •  to  compel  an  officer  who  by  law  is  required  at  the  close 
of  his  duties  to  return  his  books  to  another  officer  to  discharge 
that  duty ;  *  to  compel  the  incumbent  of  an  office  to  deliver  up 
papers,  property  and  insignia  of  his  office  to  his  successor  when 
the  claim  of  the  successor  thereto  is  clear ; "  to  compel  any  public 
officer  to  discharge  a  ministerial  duty  imposed  upon  him  by 
law ;  •  to  compel  the  registrar  of  deeds  to  record  a  deed  required 
to  be  recorded  in  his  office ;  **  to  compel  a  town  committee  to  pay  tlie 
land  damages  to  land  owners  whose  land  may  be  taken  for  a  high- 
way ; "  to  compel  commissioners  appointed  to  assess  taxes  for  a 
specific  purpose  to  assess  such  tax ;  **  to  compel  a  city  council  to 
appropriate  money  to  pay  certain  expenses  authorized  by  the  legisla- 
ture ; "  to  compel  the  mayor  and  aldermen,  or  other  board  clothed 
with  the  requisite  power,  to  carry  out  the  specified  purposes  and  per- 
form the  specific  duties  imposed  upon  them  by  law;"  to 
compel  trustees  to  admit  children,  entitled  so  to  do,  to  attend  the 
public    schools ;  **    to   compel   a   board  of   canvassers  to  meet 

» Peoples.  Olmsted,    45    Barb.  644.  «  Walter  v.   Beldinff,    24  Vt.  658: 

«  People  «.  Troy,   etc.,  R.   Ck).,  37  Church  v.  Slack,  7  Cush.  226 ;  Sudbury 

How.  Pr.  427.  c.  Stearns,  21  Pick.  148. 

»  State  V.  North  Eastern  R.   Co.,  9  »  Ney  fj.  Richards,  15  La.  Ann.  608; 

Rich.  (S.  C.)  247.  Page  v.  Hardin,  8  B.  Monr.  648 ;  United 

*  Dew  V.  Judges,  3  H.  &  M.  (Va.)  1 ;  States  «.  County  Co.,  1  Morris  (la.),  31. 
People  V.  Board  of  Police,  35  Barb.  »«  Strong's  Case.  Kiiby  (Conn.),  345. 
531 ;  State  «.  Common  Council,  9  Wis.  **  Minhinnah  v.  Haines,  29  N.  J- 
254.  888. 

*  Barrows   v.    Massachusetts     Med.  "  People  v.  Williams,  51  III.  57. 
Soc,  12  Cush.  402  ;  Roehlero.  Aid  Soc.,  ^'  Commissioners  v,  Philadelphia,  3 
22  Mich.  86.  Brewet.  (Pa.)  596. 

And  see  People  v.  Medical  Society  of  "  East  Boston  Ferry  Co.  v.  Boston, 

Erie,  32  N.  Y.  187.  101  Mass.  488. 

«  State  V.  Saxton,  4  Wis.  27.  "  State  «.  Duffy,  7  Nev.  342. 
■»  McDiarmid  v.  Fitch,  27  Ark.  106. 


Mandamus.  575 

and  make  complete  canvass  of  all  the  returns  received  by 
them ;  *  to  compel  a  judge  of  an  inferior  court  to  sign  a  bill  of 
exceptions  in  a  case  tried  before  him,"  or  to  make  up  a  record 
and  give  a  judgment  thereon,  so  that  a  writ  of  error  may  be 
brought ; '  to  compel  a  judge  to  sign  a  judgment  rendered  by 
his  predecessor ;  *  to  compel  a  judge  to  enter  a  judgment  on  the 
report  of  a  referee ;  *  to  compel  a  clerk  to  issue  execution  on  a 
judgment ;  *  and  to  compel  all  officers,  corporations  and  inferior 
tribunals,  to  perform  all  ministerial  duties  and  specific  acts,  im- 
posed upon  or  required  of  them  by  law/ 

Sec.  501.   Ooncnzrence  necesaary  to  authorize  the  iasiiingof  the  writ. — 

The  general  rule,  in  reference  to  mandamus  is,  that  to  warrant 
the  use  of  the  remedy,  there  must  be  a  concurrence  of  the  follow- 
ing things,  namely,  that  there  is  no  other  adequate  legal  remedy 
by  which  the  specific  performance  of  the  duty,  imposed  upon  the 
officer,  corporation,  or  inferior  tribunal,  can  be  enforced ; '  that  the 
duty  can  be  enforced  in  a  manner  not  to  interfere  with  the  discre- 
tion of  the  party  against  whom  it  is  sought,  when  such  discre- 
tion is  vested  in  such  party  ;  •  and  that  the  plaintiflE  or  relator  has 
a  clear  legal  right  to  the  performance  of  the  duty  sought  to  be 
enforced." 

Sec.  502.  Where  it  will  not  be  isaned. — ^We  have  referred  to  the 
circumstances,  and  cases,  where  it  would  be  proper  to  allow  the 
writ ;  bnt  it  may  be  proper  to  notice  those  where  it  may  be  prop- 

'  Florida  «.  Gibbs,  18  Fla.  55.  be  iesued  wbere  the  claim  is  disputed 

•  Porter  v.  Harris,  4  Goll.  (Va.)  485  ;  and  its  validity  controvertpd. 
Peoples.  Judges,  etc.,  1  Caines  (N.  Y.).  ®King  v.  Water   Works  Co.,  6  Ad. 
511;    State  «.   Hull,  3  Cold w.  (Tenn.)  &E.  855;  People  «.  Supervisors,  etc., 
255 ;  People  «.  Pearson,  8  111.  189 ;  JSx  12  Barb.  27  ;  Tarver  «.  Commissioners 
parte  Crane,  5  Pet.  190.  Court,  17  Ala.  527 ;  Commonwealth  v. 

"  Ex  parte  Bradslreet,  7  Pet.  634.  Rosseter,  2  Binn.  360. 

•  Life  Ins.  Co.  v.  Wilson,  8  Pet.  291.  •  State  Nicholson  Pavement  Co.  v. 
»  Russell  t).  Elliott,  2  Cal.  245.  Mayor,  35  N.  J.  396  ;  People  «.  Easton, 

•  People  V.  Loucks,  28  Cal.  68.  13  Abb.  Pr.  (N.S.)  159  ;  People  v.  Super- 
'  Nelson  V.  Justices,  etc. ,  1  Coldw.  visors,  12  Barb.  217;  Railroad  Co.  v. 

(Tenn.)  207 ;  Chase  v.  Blackstone  Canal  Clinton  Co.,  1  Ohio  St.  77. 

Co.,  10  Pick.  244  ;  Strong,  Petitioner,  "  People  v.  Thompson.  25  Barb.  73. 

20  id.  484;    People  u.   Judge,  etc.,  1  See,  also.  People  v.  Head,  25  111.  325  ; 

Mich.    369;    People  v.  Green,  64  N.  People  tj.  Hilliard,  29  id.  418;  People 

Y.  499  ;  People  v.  Supervisors,  id.  600,  v.  Corporation  of  Brooklyn,  1  Wend, 

where  it  was  held  that  it  should  not  318 ;  People  v.  Supervisors,  64  N.  Y. 

600. 


^ 
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erly  refused.  The  writ  should  not  be  issued  to  command  an  act 
which  is  physically  or  practically  impossible ;  *  or  to  compel  the 
doing  of  an  act  which  is  prohibited  by  injxmction  ; '  or  where  the 
defendant  has  no  power  to  perform  the  act ; '  or  where  it  wonld 
be  fruitless  and  ineffectual;*  or  where  the  act  is  not  required  to 
be  performed  as  incident  to  the  defendant's  duties ; '  or  generally 
to  enforce  a  mere  contract,*  or  to  compel  the  doing  of  an  unlaw- 
ful act ; '  or  where  there  is  a  lawful  reason  for  not  doing  the  act, 
as  where  a  party  refuses  to  discharge  a  mortgage,  on  the  ground 
that  the  certificate  is  insuflScient,  or  to  record  a  deed,  not  properly 
acknowledged  or  attested,  or  for  any  cause  not  entitled  to  go  upon 
the  records ; "  or  to  admit  a  person  to  a  medical  society,  where  he 
would  be  immediately  Uable  to  expulsion ;  •  or  generally,  when 
the  right  claimed  depends  upon  holding  an  act  of  the  legislature 
unconstitutional  and  void  ;*°  or  to  try  the  title  to  an  office ; "  or  to 
compel  the  payment  of  liquidated  damages ; "  or  to  prevent  an 
anticipated  error,  or  defect  of  duty . " 

The  remedy  by  the  writ  of  mandamus  was  strictly  a  legal  rem- 
edy in  coutra-distinction  from  an  equitable  one.  And  it  may  per- 
haps be  safely  affirmed  that  in  modem  practice  the  remedy  by 
mandamus  can  only  be  used  to  enforce  a  legal  duty  where  such 
duty  is  free  from  reasonable  doubt  and  where  the  rights  and  in- 
terests of  the  party  seeking  it  are  dear,  and  where  the  remedy 


J  Silverthorne  «.   Warren  R.  Co.,  88  'State   v.  County  Judge,  1  la.  425 ; 

N.  J.  178  ;  State  v.  Perrine,  84  id.  254 ;  Pickett  ©.  White,  22  Tex.  559. 

State  V.  Police  Jury,  22  La.  Ann.  611 ;  •  State  v.  Zanesville,  etc,  Co.,  16  Ohio 

Ackerman  v.  Desha  Co. ,  27  Ark.  457  ;  St.  278. 

Ball  V.  Lappins,  8  Oreg.  55  ;  People  f).  "^  Qillespie  «. Wood,  4  Humph.  (Tenn.) 

Salomon,  54  111.  39 ;  Commissioners  «.  487;    Johnson  v,  Lucas,  ll   id.  80ti ; 

Baroux,  86  Pa.  St.  262  ;  People  v.  Su.  Ross  v.  Lane,  11  Miss.  695. 

pervisors.  15  Barb.  (N.  Y.)  607  ;  Com-  »  People  v.  Minor,  32  Barb.  612. 

missioners  t>.  Supdrvisors,  29  id.  129  ;  *  Ex  parte  Paine,  1  Hin(N.  Y.),665. 

People  V.  Tremain,  id.  96  ;  People  t>.  "Hall  v.  Supervisors,  20  Cal.  591  ; 

Mayor  of  N.  Y.,  10  Wend.  893.  People  v.  Stephens,  2  Abb.  Pr.  (N.  Y.) 

« Railroad    Co.   v.  Wyandot  Co.,  7  N.  S.  848. 

Ohio  St.   278;   Ex  pa/rte  Fleming,  4  "  People  c.  Stevens,  5  Hill  (N.  Y.), 

Hill  (N.  Y.),  581.    But   see  Brings  t>.  615  ;  People  v.  Detroit.  18  Mich.  388  ; 

Johnson  Co.,  6  Wall.  166  ;  post,  §  Bonner  v.  State,  7  Qa.  478. 

No.  "Haygood  «.  Justices,  etc.,  19  Qa. 

"  People  t).  Supervisors,  15  Barb.  607.  97. 

*  Commissicners  v.  Supervisors,  29  "  State  c.  Carney,  8  Kans.  88;  Stat« 

Pa.  St.  121.  t>.  Burbank,  22  La.  Ann.  298 ;  State  t>. 

Dubuclet,  24  id.  16. 
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will  be  effectual,  and  not  of  trifling  consequence  or  import- 
ance.* 

Sso.  503.     Resemblance  and  diBtinctlon  betveon,  and  injunction*  — ^ 

This  extraordinary  process  in  some  respects  resembles  the  writ  of 
injunction.  Each  are  only  granted  in  extraordinary  emergen- 
cies, and  in  each,  the  right  depends  upon  the  discretion  of  the 
court. 

Put  while  the  former  is  the  right  arm  of  courts  of  law  to 
command  a  duty  to  be  performed,  the  latter  may  be  considered 
the  right  arm  of  courts  of  equity  to  prohibit  unlawful  and  inequi- 
table acts  and  things  from  being  done.  The  former  is  a  positive 
remedy  to  redress  an  existing  grievance,  while  the  latter  is  a  nega- 
tive one,  and  usually,  at  least,  is  only  invoked  to  restrain  a  future 
or  contemplated  injury." 

Sec.  504.  Mandamtu  against  private  corporations  or  its  officers.  — 
We  have  considered  the  rules  and  practices  relating  to  mandamus, 
generally,  but  it  may  be  proper  to  consider,  especially,  some  cases 
where  the  writ  may  be  used  against  a  private  corporation  for  pecun- 
iary gain,  and  its  oflBcers.  In  such  cases  it  is  an  efficient  remedy 
to  enforce  the  performance  of  duty.  Thus,  where  the  charter  im- 
poses upon  the  corporation  or  some  officer  the  duty  of  keeping  a 
register  and  inserting  therein  the  names  of  the  shareholders,  this 
duty  may  be  compelled  by  mandamus."  It  would  also  be  an  ap- 
propriate function  of  the  writ  to  require  the  directors  of  a  corpo- 
ration to  admit  and  swear  in,  as  director,  one  who  has  been  duly 
elected  as  such  ;  *  to  require  the  admission  of  members  to  all  the 
privileges  of  membership ; '  to  compel  the  master  of  a  hospital, 
incorporated  for  charitable  purposes,  to  put  the  common  seal  to  an 
instrument  of  presentation  ; "  to  place  a  minister  in  possession  of 

^HaU    V.    Gropsman,    27   Vt.    297;        <  Board,  of  Liqnidation  i?.  McComb,  2 

People  V.  Tremain,  ante^     A  manda-  Otto  (U.  S.)>  581. 
mds  will  issae  to  an  inferior  court  to        '  Norris  v.  Irisli  Land  Co.,  8  El.  ft 

compel  the  specific  performance  of  an  Bl.  625 ;  Swan  t?.  North  British,  etc., 

official  duty  to  which  a  party  is  clearly  Co.,  81  L.  J.  Ex.  425. 
entitled,  and  which  is  refused  to  him,        <  2  Str.  696 ;  2  Add.  on  Torts  (Wood's 

when  no  other  efiectual  remedy  exists,  ed.),  g  1496,  n. 

bat  the  particular  mode  of  its  exercise        '^  Dacosta  v.  The  Russia  Co.,  2  Str. 

must  bo  left  free  from  coercion  or  re-  788  ;  Rex  v.  March,  2  Burr.  lOCk) ;  Reg. 

straint.   Seymour  «.  Ely,  37  Conn.  103;  «.  Saddlers*  Co ,  Bail  Court  Cas.  183. 
McMillen    v.    Smith,    26    Ark.    613;        •  Reg.  t).  EendaU,  1  Q.  B.  366. 
People  V.  Judge,  etc.,  1  Mich.  859. 
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a  pulpit  of  which  he  has  been  unjiistly  deprived ;  *  to  compel  a 
railroad  or  canal  company,  to  build  or  repair,  when  such  duty  is 
imposed  upon  them  by  law ; '  and  to  so  grade  a  railroad  track  so  as  to 
make  the  streets,  alleys  and  crossings  convenient  of  access  and  prac- 
tically useful ;  ■  to  complete  its  railroad  when  by  law  it  is  required 
so  to  do ;  *  to  pursue  the  course  prescribed  by  its  charter  in 
crossing  streams  and  water-courses,  so  as  not  to  interfere  with 
navigation  ;  *  and  to  compel  a  cashier  of  a  bank  to  allow  a  director 
to  examine  the  books.' 

And  it  may  be  affirmed  as  a  general  doctrine  of  the  law  that  a 
mandamus  will  issue  in  all  cases  to  compel  a  corporation,  or  any 
particular  officer,  to  perform  any  plain  duly  required  by  law,  in 
favor  of  a  member  or  other  interested  party,  whether  such  duty  is 
imposed  either  by  statute,  charter,  custom  or  contract/ . 

The  general  doctrines  in  relation  to  the  functions  of  this  pro- 
cess and  the  practice  in  such  cases,  are  elucidated  and  illustrated 
by  the  supreme  court  of  Massachiisetts  in  the  case  of  Strong,  Peti- 
tioner," although  the  proceeding  in  this  case  related  to  a  munici- 
pal corporation.  The  general  principles,  relating  to  the  remedy, 
are  applicable  to  either  class  of  corporations. 

The  petitioner  in  this  case  was  duly  elected  county  commis- 
sioner, but  the  board  of  examiners  refused  to  give  him  a  certifi- 
cate and  ordered  another  election  at  which  another  person  was 
chosen.  It  was  held,  that  mandamus  would  lie  to  the  board  of 
examiners  to  compel  them  to  give  a  certificate,  notwithstanding 
he  might  be  compelled  to  proceed,  subsequently,  by  quo  warranto, 
to  remove  the  incumbent  of  the  office,  chosen  at  the  second  elec- 

>  Rankle  «.  Winemeler,  4  H.  &  J.  ^  Insurance  Company   f .  Mayor    23 

(Ind.)  397 ;  People  v.  Steele,  2  Barb.  Md.    296 ;  Chioa^,     etc.,    R.    Go.  c. 

(N.  Y.)  877.  People,  56  111.  365  ;  Indianapolis,  eic, 

'People  V.   Troy,  etc,   R.  CJo.,   87  R.  Co.  ©.  State,  37  Ind.  489;  State  c. 

How.  Pr.   (N.  Y.)  427;  Habersham  t>.  Southern  Minn.  R.  Co.,  18  Minn.  40; 

Canal  Co.,  26  Ga.  665.  Burton,  In  re,  81  L.  J.  Q.  B.  62  ;  Rex  «. 

3  Chicago,  etc.,  R.  Co.  «.  People,  66  Merchant  Tailors  Co.,  2  B.  &  Ad.  115; 

111.  865.  Rex  v.  Hotsman  of  Newcastle,  2  Str. 

*  State  V.  Southern  Minn.  R.  Co.,  18  1228  :  Reg.  v.  London,  etc.,  R.  Co.,  13 
Min.  40.  Q.  B.  998;  Reg.  v.  Wing,  17  id.  645; 

» State  V,  Northern  R.  Co.,  9  Rich.  Reg.  v.  Gen.  Cem.  Co.,  6    El.  &   El. 

(S.  C.)  247.  415 ;  Norris  v,  Irish  L.  Co..  8  id.  612 ;. 

•  People  V.  Throop,  12  Wend.  183 ;  Eeg.  «.  Midland,  etc.,  R.  Co.,  15  Ir.  Co. 
People  V.  Mott,  1  How.  Pr.    (N.  Y.)  L.  R.  525. 

247.  » Strong,  petitioner,  20   Pick.   494 

See,  also,  Curtis  v.MoCuUoogh,  SNev. 
202. 
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tion.     The  opinion  of  the  court  may  be  found  in  the  annexed 
note.* 

*  Id  this  case  the  court  say  :  cambent  lias  been  removed  by  a  qao 

"  It  has  been  contended  lor  the  re-  warranto.     The  case  from  3    Johns, 

spondents,  that  the  petitioner  has  mis-  Cas.  79,  Tlie  People  v.  New  York,  is  di- 

taken  his  remedy,  and  that  manda-  rectly  in  point.    The  court  there  say, 

mus  will  not  lie.     It  was  said  that  his  that '  where  the  office  is  already  filled 

appropriate  remedy,  if  he  has  any,  is  by  a  person  who  has  been  admitted 

by   quo  warranto  and  not  by  manda-  and  sworn  and  is  in  by  color  of  right, 

mus,  or,  at  any  rate,  that  a  quo  war-  a  mandamus  is  never  issued  to  admit 

ranto  should  precede  a  mandamus.  another  person.' — *  The  proper  remedy, 

'*  In  every   well-constituted  govern-  in  the  first  instance,  is  by  an  informa- 

ment  the  highest    judicial  authority  tion  in  the  nature  of  a  quo  warranto 

must  necessarily  have  a  supervisory  by  which  the  rights  of  the  parties  may 

power  over  all  inferior  or  subordinate  be  tried.* 

tribunals,  magistrates,  and  all  others  "  But  notwithstanding  the  respecta- 
exercising  public  authority.  If  they  bility  and  weight  of  this  and  the 
commit  errors,  it  will  correct  them,  other  authorities  cited,  there  certainly 
If  they  refuse  to  perform  their  duty,  are  very  many  the  other  way  ;  of  which 
it  will  compel  them.  In  the  former  the  case  of  Dew  v.  The  Judges  of  the 
case  by  writ  of  error,  in  the  latter,  by  Sweet  Springs  District  Court,  8  Hen. 
mandamus.  And  generally  iu  all  cases  &  Munf.  1,  is  one.  Dew  applied  for  a 
of  omissions  or  mistakes,  where  there  mandamus  to  the  judges,  to  admit  him 
is  no  other  adequate  specific  remedy,  to  the  office  of  clerk.  It  was  objected 
resort  may  be  had  to  this  high  judicial  among  other  things,  that  the  office 
writ.  It  not  only  lies  to  ministerial,  was  already  filled  and  the  only  remedy 
but  to  judicial  officers.  In  the  former  was  by  a  quo  warranto  against  the  in- 
case it  contains  a  mandate  to  do  a  cumbent.  But  all  the  judges  of  the 
specific  act,  but  in  the  latter  only  to  Supreme  Court  of  Appeals  of  Virginia 
adjudicate,  to  exercise  a  discretion,  'agreed  clearly  that  mandamus  was 
upon  a  particular  subject.  Springfield  the  best  remedy.' 
«.  County  Commissioners,  etc.,  10  Pick.  '*  See,  also,  6  Dane,  335,  and  the 
59.                                     '  cases   there   cited.     Mr.    Dane,    with 

*'  Mandamus  is  the   proper  process  whom   we    concur,    says  :     '  On    the 

for  restoring  a  person  to  an  office  from  whole   the  authorities,   English    and 

which  he  has  been  unjustly  removed.  American,  are  much  in  favor  of  the 

White's    Case,    2    Ld.    Kaym.    959,  mandamus,  especially  the  more  modern 

1004 ;  Regina  v.   Baines,    1265 ;  Hex  cases.' 

V.  Chancellor,  etc.,  of  Cambridge,  id.  "  But  the  cases  relied  upon  by  the 

1334;    Rex  v.  London,  2  T.  R.   177;  respondents,  if  in  nowise  shaken  or 

Rex    f).  Field,  4  id.  125.     So,  also,  it  overruled,  are  clearly  distinguishable 

lies  to  admit  any  one  to  an  office,  a  ser-  from  the  one  before  us,  and  may  stand 

vice  or  a  franchise  from  which  he  is  as  sound  law,  and  yet  form  no  obsta- 

unlawfully  excluded.     6  Dane's  Abr.  cle  to  the  petitioner's  application.  The 

326 ;   Rex  v.    Surgeon's    Company,  2  cases  referred  to  were  applications  to 

Burr.    892 ;     Rex    v.    Barker,    3     id.  be  admitted  to  an  office.     The  peti- 

1265  ;  S.  C,  1  W.  Bl.  300 ;  Rex  v.  Bed-  tioner  only  seeks  for  a^eertifieate  of  his 

ford   Level  Corp.,  6  East,  356  ;    Rex  election.      This,  if  he  obtains  it,  will 

V.  York,  4  T.  R.  699,  and  5  id.  66.  not  necessarily  oust  the  incumbent  or 

"  But  it  is  strongly  argued  by  the  re-  give  the  petitioner  possession  of  the 

spondeuts'  counsel,  that  inasmuch  as  office.  For  these  purposes  he  may  still 

the  office  claimed  by  the  petitioner  is  have  to  resort  to  a  quo  warranto,  and 

now  filled  by  another,  who  can  be  re-  possibly  before  he  can  get  qualified  to 

moved  only  by  a  quo  warranto,  a  man-  another  mandamus.     Two  processes 

damns  will  not  lie.     And,  certainly,  may  be  necessary  to  enable  the  pcti- 

many  of  the  authorities  cited  by  them,  tioner  to  get  possession  of  the  office, 

support  the  position,  that  a  mandamus  the  one  to  establish  the  legality  of  his 

will  not  lie  to    place  one  in  an  office  own  election,  the  other  to  set  aside 

actually  filled  by  another,  until  the  in-  that  of  the  incumbent.    They  are  in- 
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A  judgment  creditor  of  a  corporation  for  pecuniary  gain,  may 
also,  compel  the  corporation,  by  mandamofi,  to  give  him  an  inspec- 

depend ent  of  each  other.     Both  might  and    legally    evidenced    before     the 

have  been  applied  for  at  the  same  time  proper  tribunal.      No  other  remedy 

and   proceeded  pari  passu.    Had  the  can  reach  the  error.     Although  a  qoo 

petitioner  first  caused  the  incumbent  warranto  might  remove  the  illegal  oc- 

to  be  removed,  by  a  quo  warranto,  still,  cupant,   it  could  not  put  the    legal 

without  the  evidence  of  his  own  elec-  officer  in  his  place.      Ko  civil  action 

tion,  he  could  not  enter  into  the  office,  could  be  maintained  by  the  petitioner. 

So,  if  a  mandamus  be  now  issued  and  because  there  is  no  reason  to  doubt 

complied  with,  he  may  still  be  obliged  that  the  examiners  acted  bona  fide  and 

to  resort  to  other  legal  proceedings  be-  with  a  sincere  desire  to  perform  their 

fore  he  can  get  regularly  inducted.  duty  correctly  and  legally.    And  if  it 

The  King  v.  The  Mayor,  etc.,  of  could,  it  would  be  a  very  imperfect 
Tork,  4  T,  K.  699,  and  5  id.  66,  is  anal-  and  partial  remedy, 
ogous  to  the  case  at  bar.  An  election  "  It  cannot  be  maintained  that  the 
of  a  recorder  of  the  city  of  Tork  was  decision  of  the  examiners  was  tin  act 
holden,  and  a  certificate  was  given  to  within  their  legal  discretion.  \Miether 
Sinclair  that  he  was  duly  elected.  The  their  determination  as  to  the  reception 
certificate  was  to  be  presented  to  the  or  rejection  of  returns  would  be 
king,  for  the  purpose  of  obtaining  his  deemed  a  judicial  decision,  may  well 
approbation  of  the  election.  Whithers,  be  doubted.  But  nothing  can  be  clear- 
the  otiier  candidate,  applied  for  a  er  than  that  the  counting  of  the  votes, 
mandamus  to  the  corporation  to  give  and  ascertaining  the  majority,  and 
him  a  certificate,  he  having,  as  he  al-  ^ving  certificates  of  the  result,  are 
leged,  a  majority  of  the  legal  votes,  mere  ministerial  acts.  They  have  no 
and  his  opponent  having  gained  the  discretion  in  determining  which  of  the 
election  only  by  the  votes  of  persons  candidates  shall  be  elected.  It  must 
not  qualified  to  vote.  An  alternative  be  the  result  of  pure, inflexible  mathe- 
mandamus  issued,  and  afterward,  the  matical  calculation, 
return  to  that  being  insufficient,  a  per-  "  We  are,  therefore,  all  of  opinion, 
emptory  one  was  ordered.  Many  other  that  the  petitioner,  in  first  seetung  to 
cases  to  the  same  effect  might  be  cited,  have  the  validity  of  his  own  election 
but  without  a  further  reference  to  inquired  into,pursued  a  wise  and  legal 
authorities  we  are  clearly  of  opinion  course,  that  the  proper  remedy  is  by 
that  a  mandamus  is  the  proper  remedy  mandamus,  and  that  justice  clearly  re- 
in this  case.  quires  that  such  a  writ  be  issued.  But 

"  We  are  aware  that  this  is  not  a  the  usual,  if  not  invariable  practice  is, 

writ  of  right,  but  grantable  at  thedis-  in  the  first  instance,  to  grant  it  in  the 

cretion  of  the  court ;  Rex  v.  Com  mis-  alternative  form,  giving  the  examiners 

sioners  of  Excise,  2  T.  R.  385 ;  that  in-  a  further  opportunity  either  to  give 

asmuch  as  it  is  final  and  cannot  be  re-  the  certificate  or  to  return  the  reasons 

vised,  on  error  or  otherwise,  the  court  for  refusing  it.    As  the  case  has  been 

will  proceed  with  great  caution  in  the  fully  heard,  they  will  doubtless  adopt 

exercise  of    so  high  a  jurisdiction  ;  the  first  branch  of  the  alternative,  ua- 

Selwyn's  N.  P.  (6th  ed.)  1062,  1  Chit,  less  facts  or  reasons  occur  to  them 

Qen.  Prac.  791  ;  and  that  they  will  not  which  have  not  been  presented  to  the 

grant  it  where  there  is  any  other  ade-  court." 

quate  specific  remedy.     1  Chit.  Qen.  "  In    Woodstock  «.  Gallup,  28  Vt. 

Prac.  790 ;    Rex  v,  Bp.  of  Chester,  1  587,  the  proper   office    and    practice 

T.  R.  396  ;  Rex  v.  Abp.  of  Canterbury,  upon  writs  of  certiorari  and  manda- 

S  East,  219.     But  we  have  no  doubt  mus,  in  the  nature  of  a  procedendo^ 

that  the  present  is  the  proper  case  for  was    carefully  considered,    and    the 

the  exercise  of  our  discretion ;  and  court  (Redfibld,  C.  J.)  say :    "  The 

that  to  refuse  to  grant  the  writ  would  statute,  chap.  28,  §  5,  gives  this  court 

be  doing  palpable  injustice  to  the  pe-  power  to  issue  writs  of  *  error,  certio- 

titioner  and  defeating  the  will  of  a  rari,  mandamus  prohibition,  and   quo 

majority  of  the  voters  of  the  county  warranto,  and  all  other  writs  and  pro- 

clearly  manifested  by  their  votes,  duly  cesses  to  courts  of  inferior  jurisdio- 
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tion  of  the  register  of  shareholders  ;*  and  the  right  to  a  transfer  of 
shares  on  the  entry  of  the  probate  of  the  will  of  a  deceased  share- 

tion,  to  corporations  and  individuals,  present,  where  the  inferior  court  dis- 

that  shall  be  necessary  to  the  further-  poses  of  the  matters  upon  some  inci- 

ance  of  justice/ etc.  dental  question,  and  decline  to  hear 

*'  The  authority  thus  conferred  has  the  case  upon  its  merits,  is  a  writ  of 
been  regarded  as  co-extensive  with  the  mandamus,  in  the  nature  of  a  proce- 
authoritj,  in  this  respect,  exercised  bv  dendOy  as  was  held  by  the  supreme 
the  Court  of  King's  Bench,  in  England,  court  of  the  United  States,  in  Living- 
80  far  as  applicable  to  our  condition  and  ston  «.  Dorgenois,  7  Cranch,  577  ;  2 
wants.  And  it  has  generally  been  the  Curtis,  677  ;  and  as  was  virtually  done 
purpose  of  this  court  to  adopt,  substan-  in  Ex  parte  Crane,  5  Pet.  100,  where  a 
tially,  the  forms  used  in  the  King's  mandamus  was  issued  to  the  judge  of 
Bench.  But  the  organization  and  course  the  circuit  court,  in  the  district  of  New 
of  proceeding,  in  the  superior  courts,  in  York,  requiring  him  to  sign  a  bill  of 
reference  to  actions  pending  in  the  in-  exceptions.  The  writ  of  mandamus  is 
f erior  courts,  is  essentially  different  in  the  supplementary  remedy,  so  to 
England  from  what  it  is  in  this  state,  speak,  where  the  partyhas  a  clear  right, 
As  this  court  is  now  constituted,  we  and  no  other  appropriate  redress,  to 
have  no  general  original  jurisdiction,-  prevent  a  failure  of  justice.  8  Black, 
either  civil  or  criminal,  and  no  jury  Com.  110;  12  Pet.  Ab.  488  (309).  It  is 
trials.  And  it  has  never  been  the  » the  absence  of  a  specific  legal  remedy, 
.practice  to  bring  cases  from  the  infe-  which  gives  the  court  jurisdiction ;  2 
rior  courts  into  this  court  for  trial,  Bel.  N.  P.,  title  Mandamus.  But  the 
which  is  the  principal  use  of  the  writ  party  must  have  a  specific  legal  right; 
of  certiorari,  in  England,  where  it  is  Rex  v.  Barker,  3  Burrow,  1265 ;  Ellen- 
more  generally  confined  to  criminal  borough,  C.  J.,8  East,  219.  "The  rem- 
proceedings ;  4  Black.  Com.  820-821 ;  edy  extends  to  the  control  of  all  in 
5  PetersdorflPs  Abr.  114  [149] :  1  Bac.  f erior  tribunals,  corporations,  public 
Abr.,  tit.  CertiaraH;  F.  NT  B.  245.  But  officers,  and  even  private  persons,  in 
the  cases  reported  under  the  title  Cer-  some  cases ;  but  more  generally  the 
tiorari  in  5  Vet,  Abr.  14&f  et  seg.,  nhowB  English  Court  of  King's  Bench  de- 
that  the  certiorari  is  the  substitute  for  clines  to  interfere,  by  mandamus,  to 
a  writ  of  error,  in  cases  where  the  pro-  require  a  specific  performance  of  a 
ceedings  are  not  according  to  the  contract  where  no  public  right  is  con- 
course of  the  common  law,  and  where,  cerned  ;  Lord  Mansfield,  in  King  t?. 
by  consequence,  no  writ  of  error  lies  ;  Barker,  8  Burrow,  1265-1270  ;  Angell 
and  it  extends  to  such  proceedings  as  &  Ames  on  Corp.  761 ;  The  King  v. 
laying  highways,  and  other  jadicial  The  Mayor  of  Colchester,  2  Term, 
proceedings  and  matters,  in  the  ses-  260 ;  The  King  v.  Corporation  of  Bed- 
sions  and  other  inferior  tribunals,  ford  Level,  6  East,  856.  There  is  al- 
But  in  our  practice,  we  never,  upon  most  no  end  to  the  cases  u|x>n  this 
writs  of  error,  remand  a  case  which  subject.  They  will  be  found  digested, 
is  brought  into  this  court  and  judg-  under  the  title  Mandamus,  in  Peters- 
ment  reversed,  where  further  proceed-  dorflTs  Abr.  and  Bacon's  Abr. 
ings  are  required,  unless  an  issue  of  '*The  case  of  Walker  v.  The  London 
iact,  proper  to  be  tried  by  the  jury,  &  Blackwall  Railway,  8  Q.  B.  744,  is  a 
arises,  but  the  case  in  all  other  re-  case  almost  precisely  in  point.  The 
spects  is  finished  in  this  court.  In  anal-  sherififwas  required  to  hold  inquisition 
ogy  to  this,  we  have  never,  that  I  am  upon  petitions  for  land  damages 
aware  of,  brought  up  a  sessions  matter  against  railways.  Upon  the  trial  of 
into  this  court  until  it  was  finished.in  the  plaintifiTs  case,  the  sheriff  directed 
the  inferior  court,  by  a  decision  upon  the  jury  to  find  a  verdict  for  the  de- 
its  merits.  Rand  v.Townshend,  supra;  fendants,  on  the  ground  that  the  plain- 
Paine  v.  Leicester,  22  Vt.  44.  tifif  was  not  entitled  to   compel   the 

'*  It  seems  to  us  that  the  more  ap-  company  to    purchase    his    property, 

propriate    remedy  in   cases  like   the  The  Queen's  Bench,  on  application  for 

1  Beg.  V.   Derbyshire,  etc.,  R.  Co.,  8  Ell.  &  Bl.  784. 
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holder,  on  the  proper  books  of  the  company,  may  be  enforced  by 
mandamus.  *  So,  in  England,  it  has  been  held  that  where  a  corporate 
body  is  clothed  with  authority  to  make  contracts,  and  to  make  calls, 
from  time  to  time,  on  the  shareholders,  and  contracts  are  made 
with  the  corporation  on  the  expectation  that  it  will  exercise  these 
powers,  and  it  is  clear  that  the  corporation  is  attempting  to  evade 
the  payment  of  its  debts  and  satisfaction  of  a  judgment  rendered 
against  it,  claiming  that  it  has  no  corporate  assets  wherewith  to 
satisfy  tlie  same,  the  court  will,  by  mandamus,  compel  it  to 
exercise  its  powers  for  the  raising  of  funds  to  answer  the  de- 
mands of  the  creditor.' 

Sec.  505.  Oorpontions  may  invoke  its  aid.—  The  writ  may  also 
be  issued  in  favor  of  corporations,  in  all  those  cases  where  a  pri- 
vate person  might,  under  the  same  circimistances,  invoke  the  aid 
of  the  same  to  secure  a  private  and  individual  right.  Thus,  a 
board  of  supervisors  may  be  compelled  by  mandamus  to  subscribe 
for  stock  in  a  railroad  company,  or  issue  county  bonds  to  such 
company  wheu,  by  the  provisions  of  the  statute,  it  is  their  duty 

a  peremptory  mandamuB,  decided  that  a  clear  legal  right  in  the  relator,  a 
the  writ  must  iesue,  requiriDg  the  correspoDding  dutj  in  the  defendants, 
Blieriff  to  proceed  and  assess  the  dam-  and  a  want  of  any  other  adequate  and 
ages,  disregarding  his  former  judg-  specific  remedy,  presents  a  fit  case  for 
ment  and  the  verdict  of  the  jury.  The  a  mandamus  ;  that  it  is  the  proper  and 
form  of  the  writ  there  issued  was  a  appropriate  remedy  to  compel  a  muni- 
mandamus,  in  the  nature  of  a  proce-  cipal  corporation  to  make  provision  for 
dendo,  as  in  the  present  case.  But  thepaymentofinterest,due  upon  bonds 
very  likely  the  same  thing  miglit  only  issued  by  it  in  payment  of  a  subscrip- 
be  done  by  mandamus,  in  regard  to  tion  to  the  stock  of  a  railway  company, 
those  tribunals  to  which  the  superior  but  the  assessment  and  collection  of 
court  had  power  to  issue  the  writ  of  the  necessary  taxes,  —  that  the  writ 
certiorari.  For  if  that  were  taken  need  not  set  forth  when  the  principal 
away,  by  statute,  it  would  be  regarded  will  become  due,  nor  \rhen  or  where 
as  an  evasion  to  accomplish  the  same  the  interest  is  to  be  paid.  The  aver- 
thing,  more  directly,  by  mandamus;  ment  of  the  petitioner's  ownership  is 
Kex  V.  Justices  of  'Yorkshire,  1  Adol.  sufficient  without  setting  forth  the 
&  £1.  568.  See  In  re  Edmundson,  24  particulars  of  his  title,  and  that  the 
Eng.  L.  &  Eq.  169.  defendants  have  refused  to  make  pru- 
"In  Com.'th  ex  rel.  Hamilton  v.  Be-  vision  for  the  payment  of  the  interest 
lect  and  Common  Councils  of  Pitts-  without  averring  a  demand." 
burg,  84  Penn.  St.  496,  it  is  held  that 

*  Reg.  T.  London,  etc.,  R.  Co.,  13  Q.  'Rex  «. St.  Katharine  Dock  Oo.,4  B. 

B.  998 ;  Reg.  o.  Wing,  17  id.  645  ;  Reg.  &'Ad.  860.     But  a  mandamus  wiU  not 

9.   Qon.  Cem.  Co.,  6  Ell.  &  Bl.  415 ;  issue  merely  because   the  execution 

Rex  V.  Worcester  Can  Co.,  1  M.  &  Ry.  may  produce  no  fruiti*.    Reg.  «.  Victo- 

520.  ria  Park  Co.,  1  Q.  B.  29ii. 
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80  to  do ;  I  and  it  may  be  used  to  compel  a  state  treasurer  to  re- 
tmn  municipal  bonds,  where  they  have  been  illegally  voted  and 
issued  in  aid  of  a  railway ; "  to  compel  the  commissioner  of  a  land 
office  to  issue  certificates  for  lands  to  wliich  a  railroad  corporation 
is  entitled ;  *  and  it  has  been  held  proper  to  compel  county  offi- 
cers to  levy  tax  on  a  county  to  satisfy  a  judgment,  in  a  circuit 
court  of  the  United  States,  rendered  on  the  bonds  issued,  as  pro- 
vided by  law,  to.  a  railroad  corporation,  even  where  previous  to 
the  application  to  the  circuit  court  for  the  writ,  but  subsequent  to 
the  rendition  of  the  judgment,  the  officers  have  been  enjoined  by 
a  state  court  from  making  such  levy.' 

The  decision  of  the  supreme  court  of  the  United  States,  in  this 
case,  rested  upon  the  ground  that  the  jurisdiction  of  the  circuit 
court,  in  the  matter,  was  prior  to  that  of  the  state  court ;  that  the 
jurisdiction  of  the  circuit  court  continued  after  the  judgment  ren- 
dered, for  the  purposes  of  the  mandamus,  and  that  it  could  not  be 
ousted  of  it,  as  the  powers  of  the  court  would  be  useless  if  its 
judgments  could  not  be  enforced  by  the  requisite  and  necessary 
process.*  Mandamus  is  also  a  proper  remedy  for  a  private  cor- 
poration, against  persons  wrongfully  claiming  to  hold  its  offices.* 

Sec.  506.  To  compel  iiupeotion  or  delivery  of  corporate  books  and 
papers. —  The  remedy  by  mandamus  is  frequently  resorted  to,  to 
compel  the  production,  inspection,  or  surrender,  of  books  and 
records  of  private  corporations,  to  persons  entitled  thereto.  Thus, 
where  the  term  of  office  of  an  officer  of  a  private  corporation  has 
expired  by  lapse  of  timq,  removal,  or  otherwise,  and  his  successor, 
duly  appointed  and  qualified,  is  entitled  to  the  custody  of  such 
books  and  records,  which  right  is  refused  by  the  former  officer,  it 
is  a  proper  case  for  the  remedy  by  mandamus,  to  compel  the  per- 
formance of  the  duty.* 

>  NapaVaUey  R.  Co.  «.  Napa  Co.,  80  '  kuk,  id.  514 ;  Mayor  «.  Lord,  0  WaU. 

Cal.  485;    CaUfornia,  etc.,  R.  Co.  o.  409;  Supervisors  «.  Duraot,  id.  786. 

Butte  Co.,  18  Cal.  671.  •  See,  also,  Vfr'^ayman  v.  Southard,  10 

*Bay  City   v.    State  Treasurer,  28  Wheat.  23;  Suydamc.  W^illiam8on,20 

Mich,  499.  How.  437;  2  Tidd's  Pr.  1134. 

'Houston,  etc.,  R.  Co.  «.  Commis-  •  American  Railway  Frog  Co.  v.  Ha- 

sioner,  36  Tex.  382.  ven,  101  Mass.  898C;  8  Am.  R.  377. 

*  Rig^s  V.  Johnson  County,  6  Wall.  '  American    Railway    Frog    Co.   v, 

(U.  S.)  166.  Haven,  101  Mass.  398 ;  State  v.  Goll,  3 

See,  also,  Weber  «.  Lee  County,  id.  Vroom.  285 ;  St.  Luke*8  Ch.  «.  Slack,  7 

210 ;  United  SUtes  o.  Council  ol  Eeo-  Cush.  226. 
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And  where  a  stockholder  shows  a  right;  to  the  inspection  of 
books  and  records  of  a  corporation,  which  right  is  refused, 
proceedings  by  mandamus  is  an  appropriate  remedy  to  enforce 
the  right.*  In  this  way  the  cashier  of  a  bank  may  be  com- 
pelled to  submit  the  books  of  the  bank  to  the  inspection  of  one 
of  the  directors." 

But  the  aid  of  this  extraordinary  remedy  will  not  be  granted 
except  some  laudable  or  beneficial  purpose  is  to  be  subserved. 
And  a  member  of  a  private  corporation  could  not  claim  the 
benefits  of  the  process  merely  to  gratify  malice,  or  caprice,  or  an 
idle  curiosity.  "And,  unless,"  observes  Mr.  High,  "  there  is 
some  particular  matter  in  dispute  between  the  members  of  the 
corporation,  or  between  the  corporation  and  its  individual  mem- 
bers, or  some  specific  purpose  for  which  the  inspection  is  necessary, 
mandamus  will  not  lie,  since  the  courts  will  not  permit  the  use 
of  the  writ  upon  merely  speculative  grounds,  or  to  gratify  a  spirit 
of  curiosity."* 

Nor  can  a  stockhplder  claim  this  process  to  compel  the 
company  to  keep  its  books  of  account  at  the  principal  office  or 
place  of  business  of  the  corporation,  unless  he  shows  that  some 
personal  injury  will  result  to  him  by  the  keeping  of  the  books 
elsewhere.* 

And  it  is  not  a  sufficietlt  answer  to  a  just  claim  for  the 
inspection  of  books,  that  they  were  purchased  by  the  officer 
having  charge  of  them  with  his  own  private  funds,  and  that  the 
corporation  has  not  refunded  the  money  thus  expended,  and  is 
indebted  to  the  officer  for  his  salary.*  Nor  is  it  good  ground 
for  refusing  a  mandamus,  that  the  books  are  books  of  aocount 
between  the  corporation  aud  its  stockholders,  and  that,  therefore, 
these  should  be  regarded  as  confidential ;  or  that  they  might  be 
used  for  purposes  not  strictly  proper,  or  such'  as  would  justify 
the  issuing  of  the  writ.*    A  judgment  creditor  is  entitled  to  the 

*  People  f).  Throop,  12  Wend.  183  ;  and  records  at  a  proper  time  and  place 

People  V.  Pacific  Mail  Steamship  Co.,  and  of  the  proper  party.     People  v. 

50  Barb.  280.  Walker,  9  Mich.  828 ;  King  «.  Wilts 

«  People  V.  Throop,  supra.  Canal  Co.,  3  Ad.  &  E.  477. 

»  High  on  Extra.  Leg.  Rem.,  S  310.  *  Pratt  v.  Meriden  Catlery  Co.,  35 

See,  also,  People  t>.  Walker,  9  Mich.  Conn.  36. 

828  ;  Hatch  «.  City  Bank.  1  Rob.  (La.)  *  State  v.  GoU,  8  Vroom,  285. 

470;  King  v.  Merchant  Tailors'  Co.,  2  •  People  «.  Pacific  Mail  Steamship 

Barn.  &  Ad.  116.    In  such  a  case  there  Co.,  50  Barb.  280. 
should  also  be  a  demand  of  the  papers 
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process  where  he  is  entitled  to  an  execution  against  stockholders 
who  have  not  paid  their  shares,  and  an  inspection  of  the  books 
of  the  corporation  becomes  necessary  in  order  to  ascertain  who 
are  the  shareholders  and  the  amount  of  the  subscription  remain- 
ing unpaid,  and  which  inspection  is  refused/  And  it  is  also  an 
appropriate  remedy,  where  it  is  the  duty  of  an  oflBicer  of  a 
corporation,  on  the  presentation  of  a  certificate  of  sale  of  shares 
of  capital  stock  under  execution,  to  give  the  purchaser  evidence 
of  title  to  the  stock  thus  purchased,  which  he  refuses  to  do ; " 
or,  where  it  is  the  duty  of  the  corporation  to  enter  upon  the 
proper  books  of  the  company,  a  record  of  the  probate  of  the 
will  of  a  deceased  stockholder,  showing  the  disposition  of  his 
stock,  and  the  corporation  refuses  so  to  do;*  and,  especially, 
where  it  is  the  duty  of  a  corporation  to  record  all  the  names 
of  the  owners  of  the  stock,  and  it  refuses  so  to  do.* 

Sec.  507.  Ab  a  remedy  against  railroad  o<»rporatio]ifli  —  The  remedy, 
by  mandamus,  against  railroad  corporations  is  frequently  appro- 
priate ;  and  it  may  be  invoked  to  compel  a  railroad  corporation  to 
carry  out  or  execute  the  objects  and  purposes  for  which  it  was 
created.    . 

Thus,  it  has  been  held  proper  to  compel  a  railroad  company  to 
transport  passengers  to  a  particular  terminus,  in  accordance  with 
the  requirements  of  its  charter ;  *  to  compel  the  replacement  of 
certain  portions  of  its  track,  taken  up,  where  its  charter  provided 
that  the  public  should  have  the  right  to  use  the  railway  upon  the 
payment  df  certain  rates  of  fare  and  freight ;  *  to  compel  the  com- 
pany to  have  damages  for  the  taking  of  lands  under  the  right  of 
eminent  domain,  assessed  in  the  manner  provided  by  law,  and  in 
the  absence  of  other  specific  remedy,  to  compel  payment  of  the 
amount  of  damages  awarded ;  *  to  construct  and  keep  in  repair 

'  Queen  e.  Derbysliire,  etc.,  R.  Co.,  ■  State  v.  The  Hartford,  etc.,  R.  Co., 

8  El.  &  Bl.  784.  29  Conn.  588. 

«  Bailey  v.  Strohecker,  88  Ga.  269.  •  King  v.  Swem,  etc.,  B.  Co.,  2  B.  & 

*  Rex  e.  Worcester,  etc.,  Co.,  1  Man.  A.  644. 

&  Rar.  62.  ^  Queen  v.  Eastern  Counties  R.  Co., 

*  iforris  «.  The  Irish  Land  Co..  8  El.    2  Ad.  &  E.  (N.  S.)  847;  King  v.  Water 
&  Bl.  512.  Works  Co.,  6  Ad.  &  E.  855  ;  Queen  v. 

But  see  where  it  will  not  be  issued    Trustees*  etc. ,  8    id.  489 ;    Queen  v, 
lor  this  purpose.  State  v.  Warren,  etc.,    Peptford  Pier  Co.,  id.  910. 
Co.,  8  Yroom,  489. 
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bridges  as  required  by  their  charters,  and  so  as  not  to  obstruct  *he 
navigation  of  streams ;  *  to  maintain  all  necessary  crossings  and  cul- 
verts at  the  crossing  of  streets  and  alleys  of  a  city,  and  make  them 
safe  and  convenient  for  passage  as  provided  by  the  conditions  of 
the  right  of  way,  granted  by  the  city  to  the  company ; "  and  in 
general  to  compel  them  to  construct  and  maintain  suitable  cross- 
ings and  approaches  where  the  railroad  crosses  public  streets  and 
highways.* 

Skg.  508.     To  whom  the  writ  ilioiild  be  directed  —  senrlceL  —  It   is 

not  within  the  scope  of  this  treatise  to  consider  the  practice  and 
proceedings,  in  mandamus,  generally.  Special  treatises  are  devoted 
to  the  treatment  and  elucidation  of  the  law  in  general  relating  to 
it.  We  will,  however,  observe  that  the  writ  should  be  directed 
to  and  served  upon  the  person  who  is  shown  to  be  delinquent. 
If  the  proceeding  is  to  obtain  the  books  and  records  of  the  corpo- 
ration or  their  inspection,  the  proper  course  would  seem  to  be,  to 
direct  the  process  to  the  person  in  whose  custody  they  are,  even 
though  they  may  be  held  by  the  party  as  the  officer  or  agent  of 
the  corporation,  as  cashier,  treasurer  or  secretary.*  The  common- 
law  mode  of  service  was  by  delivering  a  copy  of  the  writ,  and  show- 
ing the  respondent  the  original ;  *  but  the  mode  of  service  in  this 
country  is  generally  regulated  by  statutes  in  the  various  states. 

1  State  f).  Wilmington  Bridge  Co.,  8  111.  436  (1878) ;    Indlanapolia,  etc.,  B. 

Harr.  (Del.)  312  ;  State  v.  Northeast-  Go.  «.  State,  37  Ind.  489. 

ern  R.  Co.,  9  Ricli.  247 ;  Habersham  *  People  «.  Throop,  12  Wend.  183. 

«.  Savanna,  etc..  Canal  Co.,  26  Ga.  665.  ^  Reg.  v,  Birmingham,  etc.,  R.  Co.,  1 

*  Indianapolis,  etc.,  R.  Co.  o.  State,  El.  &  Bl.   298 ;  22   L.  J.  Q.  B.   195; 

37  Ind.  489.  Corner's  Crown  Pr.  227. 

'  People  V.  Chicago,  etc.,  B.  Co.,  57 
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Sec.  510.  Tazationdefined— necessity  of-  —  Taxation  is  defined 
as  "  the  act  of  laying  a  tax,  or  imposing  taxes,  on  the  subjects  of  a 
state  by  government,  or  on  the  members  of  a  corporation  or  com- 
pany by  the  proper  authority."  *  Tax  is  any  contribution  im- 
posed by  the  government  upon  individuals  or  corporations  for 
the  use  of  the  state,  and  embraces  tolls,  tribute,  impost,  duty,  cus- 
tom, excise,  aid  or  supply.  But  in  a  stricter  or  more  limited  sense, 
it  is  a  levy  or  sum  imposed  by  the  state  upon  persons,  or  real  or 
personal  property  and  occupations,  as  distinguished  from  customs, 
duties  and  excises." 

Taxation  is  one  of  the  fiscal  prerogatives  and  inherent  powers 
of  sovereignty,  and  essential  to  the  maintenance  of  government 
and  the  security  of  the  rights  of  the  citizen.* 

Sec.  511.  Should  be  equally  imposed.  —  The  wisdom  of  legisla- 
tors are  taxed  in  adopting  means  to  levy  and  collect  taxes  in  such 

>  Web.  Die.  order  and  proportion."    Bur.  L.  Die, 

«  2  Bouv.  L.  Die,  tit.  Taxes ;  2  Bur.  tit.  Tax. 
L.  Die,  tit.  Tax ;  Story  on  the   Const.        Mr.  Cooley  defines  taxes  as  "  the  en- 

14.    Mr.  Burrill  observes  in  reference  forced    proportional    contribution    of 

to  the  word  "  tax"  as  follows :  '  Liter-  persons  and  property,  levied  by  the 

ally,  or  according  to  its  derivation,  an  authority  of  the  state  for  the  support 

imposition  laid  by  government  upon  of  the  government,  and  for  all  public 

individuals,  according   to   a    certain  needs."    Ckx>ley  on  Taxation,  1. 

*  1  Bl.  Ck)m.  807  et  acq. 
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a  manner  as  that  the  burden  shall  be  borne  equally  and  equitably 
by  all  citizens.*  The  usual  method  of  imposing  this  burden  is  to 
require  the  assessment  of  taxes  according  to  the  value  of  prop- 
erty, and  to  levy  and  collect  for  governmental  purposes  annually 
a  certain  percentum  of  the  valuation  of  all  property,  real  and 
personal,  owned  by  individuals,  partnerships  or  corporations." 

It  will  be  manifest  that  corporations  should  contribute  to  this 
public  demand  as  well  as  individuals,  as  they,  equally  with  natu- 
ral persons,  enjoy  the  benefits  of  civil  government  and  the  pro- 
tection thus  afforded  to  its  pecuniary  interests,  and  they  should 
be  subject  to  the  same  burdens,  unless  they  are  exempted  there- 
from by  the  provisions  of  their  charter.*  The  legislature  of  the 
state,  as  the  representative  of  the  people,  is  supreme,  unless  re- 
strained by  provisions  of  its  constitution,  and  may  exempt  corpo- 
rations or  individuals,  or  their  property,  from  taxation;  but 
where  there  is  no  such  exemption,  all  owners  of  property  should 
equally  contribute,  according  to  its  value,  to  the  necessities  of  the 
government.* 

1 2  Kent's  Com.  250.    Perfect  equal-  100  Mass.    809 ;   Dudley   o.  Jamaica 

it7  and  uniformity  is  practically  im-  Aqueduct  Pond  Co.,  id.  183. 

possible.     Cooley  on    Taxation,    124  And  in  Massachusetts  domestic  cor- 

et  seq.;  Kirby  «.  Shaw,  19  Pa.  St.  258 ;  porations  <»nnot  be  required  to  pay  a 

Mill.  Pol. £con.,B.5, ch.  2,  §  2;  Lowell  portion  of  all  dividends  of  the  non- 

V.  Oliver,  8  Allen,  247 ;  Ould  «.  Rich-  resident  owners  into  the  treasury  of 

mond,  28  Gratt.  464 ;  Allen  v.  Drew,  44  the  state  where  there  is  no  such  tax  on 

Vt.  174.  the  dividends  of  resident  owners.  Oli- 

'  The  constitution  of  Massachu-  ver  v.  Washington  MiUs,  11  Allen,  268. 
setts  provided  that  the  legislature  'Harvard  College  v.  Aldermen  of 
might  ''impose  and  levy  reason-  Boston,  104  Mass.  470;  Troy  d.  Mutual 
able  duties  and  excises  upon  any  Bank,  ^N.Y.  887;  People  o.  Brooklyn, 
produce,  goods,  wares,  merchandise  4  Comst.  419  ;  Bulowe  «.  Charleston,  1 
and  commodities  whatsoever,  brought  N.  &  McC.  527 ;  Shitz  v.  Berks  Co.,  6 
into,  produced,  manufactured  or  Bar.  80;  Dunnell  Man.  Co.  v.  Paw- 
being  within  the  same."  Under  tucket '  7  Gray,  277.  But  the  right  to 
this  constitutional  provision  the  su-  exempt  corporate  property  from  ta,x- 
preme  court  of  that  state  held  that  ation  has  been  questioned  on  the 
the  legislature  might  impose  a  specific  ground  of  public  policy,  and  that  it  is 
tax  on  the  stock  of  an  incorporated  inimical  to  the  security  of  government, 
bank.  Portland  Bank  o.  Apthorp,  12  The  reasons  would  be  equally  appli- 
Mass.  252.  cable  to  all  exemptions.     Thorpe  v. 

See,  also,  Commonwealth  «.  Lowell  The  Rutland,  etc.,  K.  Co.,  27  Vt.  140; 

Gas  Co.,  12  Allen,  75;  Commonwealth  Brewster  v.  Hough,  10  N.  H.  138. 

«.  Hamilton  Man.  Co.,  id.  298 ;  Same  v.  *  See  West  River  Co. «.  Dix,  6  How. 

New  England  Blate  Co.,  13  id.  891 ;  507  ;  Bank  of  Commerce  «.  New  York. 

Same  v.   Carey  Improvement  Co.,  98  2  Black.  (C.  C.)  620;  Duer  «.  Small  4 

Mass.  19 ;    Attorney-Gen.  v.  Bay  State  Blatchf.  263,  where  it  is  held  that  the 

Min.  Co.,  99  id.  148 ;  Oliver  «.    Liver-  power  extends  to  all  the  property  and 

pool  Ins.  Co.,   100  id.  581 ;   10  Wall,  business  within  the  state.     People  f>. 

566 ;  Boston  R.  Co.  v.  Commonwealth,  Pacheco,  27  Cal.  176;  De  Pauw  «.  New 
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Seo.  512.  piffionlty  attending  taxation  of  railroad  property  and  inter- 
ests.—  Some  difficulty  has  been  experienced,  relating  to  the  taxa- 
tion of  corporate  property,  and  especially  the  property  of  railroad 
corporations.  The  operation  of  railroads  usually  requires  the  use 
and  ownership  of  property  in  various  localities,  not  only  within 
the  territory  of  the  sovereignty  of  its  creation,  but  frequently 
in  different  states.  Besides,  the  capital  stock  of  such  corporations 
may  be  held  not  only  by  the  corporation  itself,  but  by  its  numer- 
ous members,  having  a  residence  and  domicile  in  various  locali- 
ties, not  only  within  the  state  where  the  corporation  is  created, 
but  in  other  states.  Where  shall  such  property  and  interests  be 
taxed  ?  If  it  may  be  assessed  and  taxed  according  to  value  in 
more  than  one  place  for  the  same  purpose,  the  burdens  of  taxa- 
tion would  fall  unequally.  And  in  the  case  of  specific  taxation  of 
property  or  business,  the  tax  should  be  imposed  so  as  to  fall 
equally  upon  all  persons,  whether  natural  or  artificial.* 

Sec.  513.  Btatntes  regulating  taxes.  —  The  difficulty  attending 
the  imposition  of  taxes  for  various  municipal  and  state  purposes 
upon  railroads,  on  account  of  the  various  kinds  of  property  and 
interests  held  by  them  in  various  localities  and  states,  has  secured 
statutory  regulation  on  the  subject  in  most,  if  not  all,  the  states 
and  territories  of  the  Union ;  and  the  constitutions  of  various 
States  guard  the  rights  of  citizens  against  legislative  abuse,  in  this 
respect." 

But  in  the  absence  of  statutory  regulations,  how  and  where 
shall  corporate  property  of  a  railroad  company  be  valued  and 

Albany,  82  Ind.  204;  Union  Co.  «.  v.  Debolt,  1  Ohio  St.  591 ;  2  Kent's 
Bord«3loD,  7  La.  Ann.  193 ;  Williams  v.  Ck>m.  831  and  notes  ;  Cooley  on  Taxa- 
DetFoit,  2  Mich.  560;  Mechanics'  Bank    tion,  15-392  et  seq, 

'  The  tax  levied  by  a  cit^  must  not  See,  also,  State  «.  Lathrop,  10  La. 

be  oppressiTe  or  unequal.     Columbia  Ann.  898  ;  State  v.  Ogden,  id.  402;  Yeat- 

«.    Beasly,    1    Humph.    (Tenn.)    232 ;  man  v.  Grandall,  11  id.  220 ;  Jamison 

Hamilton  v.   St.  Louis  County  Court  v.  New  Orleans,    12  id.  346 ;  Selby  «. 

15  Mo.  8.    But  in  Arkansas,  where  the  Levee   Corns.,  14  id.  484 ;   Lowell  «. 

constitution  provided  for  equal  taxa-  Oliver,  8  Allen,  247;  State  v.  Warren 

tion  according  to  the  value  of  prop*  Countj,  19  Pa.  St.  258 ;  Slaughter  v. 

erty,  it  was  held  that  this  provision  re-  Commonwealth,  13  Gratt.  767 ;  Knee- 

lated  to  ordinary  state  and  county  tax-  land  «.  Milwaukee,  16  Wis.  454 ;  Fire 

ation,  and  did  not  affect  a  statute  au-  Department  v.  Helfenstein,  16  id.  136. 

thorizing    a  special  tax    on  alluvial  ^  See  2  Kent's  Con.  331  et  seq. 
lands  for  building  a  levee.    McGehee 
9.  Mathis,  21  Ark.  40. 


690  Private  Corporations. 

taxed  ?  Shall  the  land  and  improvements  thereon,  induding  the 
erections  and  fixtures,  and  rolling  stock,  be  assessed  and  taxed  as 
an  entirety  or  separately  ?  Should  they  be  taxed  at  the  location 
of  the  general  office  or  place  of  business  of  the  corporation,  or 
in  the  various  places  where  they  may  be  located  or  used  ? 

As  to  the  mode  of  taxing  the  property  of  railroad  companies, 
it  has  been  ably  maintained,  that  the  only  just  and  equitable  way 
is  that  based  upon  profits.  In  the  case  of  Paine  v.  Wright  and 
The  Indianapolis  <&  BeUefontaine  R.  Co,y^  the  court  say : 

"Railroads  have  contributed  more  to  the  facilities  of  inter- 
course, the  interest  of  agriculture,  to  build  up  towns  and  extend 
our  inland  commerce,  than  all  other  improvements.  But  in  the 
construction  of  these  works,  heavy  expenditures  have  been  in- 
curred, and  large  debts  contracted  by  way  of  loans  of  money  and 
otherwise,  so  that  the  companies  are  ill  able  to  bear  the  pressure 
of  a  heavy  taxation.  The  expense  of  running  the  cars,  making 
repairs  and  meeting  contingencies  is  very  great ;  and  when  to 
this  shall  be  added  the  interest  on  debts  incurred,  little  or  no 
profit  can  be  realized  to  the  stockholders  for  some  years  after  the 
road  is  in  operation.  Lands,  of  necessity,  are  often  received  in 
payment  of  stock.  These  lands  are  taxed  the  same  as  lands  held  by 
an.  individual,  on  the  plausible  ground  that  the  lands  of  a  corpora- 
tion should  be  taxed  the  same  as  the  lands  of  an  individual.  But 
these  lands  are  never  held  by  the  corporation  for  the  purposes  of 
culture,  but  to  be  converted  into  money,  or  for  the  occupancy  of 
the  road.  They  do  not,  in  general,  as  the  lands  of  an  agri- 
culturist, afford  a  profit  by  an  increase  of  value.  But  the  cor- 
poration is  taxed  for  the  lands,  and  also  for  the  structures  made 
by  borrowed  capital.  This,  in  effect,  is  a  taxation  on  borrowed 
money,  and  is  an  addition  to  the  interest.  In  all  enterprises  in- 
timately connoted  with  the  public  interest,  such  as  railroads, 
banks,  etc.,  which  require  a  large  investment  of  capital,  there  is 
no  mode  of  taxation  so  equal  or  just  as  a  tax  upon  the  profits. 
Such  investments  are  subject  to  many  contingencies  which  do  not 
affect  real  estate.  No  estimate  can  show  the  expenditure  required 
on  a  railroad,  nor  the  losses  of  a  bank.  As  common  carriers,  the 
railroad  is  responsible  for  injuries  done  to  persons  and  property, 

>  6  McLean,  395.    See,  also,  People  «.  Mayor  of  Brookljn,  6  Barb.  209. 
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through  the  neglect  or  want  of  skill  in  its  agents ;  and  experience 
has  shown  that  juries  are  inclined  inost  liberally  to  compensate 
all  who  suffer  by  finding  liberal  if  not  extravagant  damages. 
Banks  are  liable  to  imposition  and  losses,  through  the  failures  of 
borrowers,  and  counterfeit  notes  and  dralTts,  which  no  one  can  fore- 
tell. These  casualties  place  at  greater  hazard  the  moneys  invested 
in  railroads  and  banks  than  in  real  estate ;  and  although  these  estab- 
lishments may  be  owned  by  individuals,  yet  they  are  so  intimately 
connected  with  the  public  interest  and  welfare,  that  stockholders 
are  distinguishable  from  the  owners  of  other  property." 

Sec.  514.  The  statutes  of  the  various  states  usually  provide 
for  the  levy  of  general  taxes  on  personalty  at  the  place  of  resi- 
dence of  the  owner,  and  of  real  estate  in  the  city  or  county  where 
located.  In  the  case  of  ownership  of  railroad  corporations,  the 
place  of  residence  of  the  corporation  within  the  state,  sometimes 
becomes  an  important  question  for  the  purposes  of  taxation.  For 
such  purposes  what  is  the  situs  of  the  company  ?  The  same 
question  is  frequently  presented  in  relation  to  the  jurisdiction  of 
the  courts,  based  upon  the  residence  of  the  corporate  person.  In 
the  case  of  the  Connecticut  and  Pdssumpsic  Rivers  Railroad 
Compam^y  v.  Cooper^  the  Supreme  Court  of  Vermont,  by  Red- 
field,  J.,  in  discussing  the  question  of  the  situs  of  the  company, 
observe  :  "  We  think  it  safe,  as  a  general  rule,  to  say  that  a  rail- 
way company,  if  it  have  any  place  of  residence,  must  be  limited 
to  the  range  of  its  legally  defined  route.  This  is  certainly  in  an- 
alogy to  all  other  corporate  companies.  They  are  held  to  have 
their  situs  or  residence  where  their  principal  business  is  trans- 
acted. This  is  so  in  the  case  of  banks,  manufacturing  companies, 
and  many  others ;  and,  although  these  companies  may,  for  some 
purposes,  transact  business  out  of  the  range  of  their  ordinary  lo- 
cality, as  they  sometimes  do  even  in  other  states  and  countries, 
they  are  still  regarded  as  having  a  fixed  situs  at  the  place  where 
their  principal  business  is  done." 

1 80  Vt.  476.  See,    also,    Sangamon  &  Morg.   R. 

See,  also.  The  People  «.  Peirce,  81  Co.  u.  County  of  Morgan,  14  Ul.  168; 

Barb.    138;    Southwestern  R.  Co.   «.  State  «.  niinois  Cent.  R  Co..  27  id,  64 ; 

Paulk,  24  Oa.  856;  and  the   English  Mohawk  &  Hud.  R.  Co.  o.  Clute,  4 

doctrine  in   Garton  v.  Great  Western  Paige,  884. 
R.  Co.,  E.  B.  &  E.  887. 
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And  in  New  Hampshire  it  has  been  held,  that  if  a  railroad  cor 
poration  is  located  in  another  State,  and  all  its  property  is  taxed 
in  such  State,  the  same  as  the  property  of  natural  persons,  a  stock- 
holder in  New  Hampshire  would  not  be  liable  to  be  taxed  for  his 
stock  in  the  company.* 

Seo.  515.  What  oozporate  property  ia    taxable ;   double   taxation^— 

The  real  estate  of  a  corporation  is,  as  we  have  seen,  generally 
taxable  in  the  localities  where  it  is  located,  but  the  personal 
property  at  the  place  of  the  location  of  its  principal  place  of 
business.*  This  is  in  accordance  with  the  doctrine  of  general 
application  to  natural  persons.  Natural  persons  are  generally 
subject  to  taxation  on  personalty,  at  the  place  of  their  domicile. 
But  it  has  been  maintained  that  the  capital  stock  of  a  corporation 
cannot  be  assessed  and  taxed,  and  also  the  real  and  personal 
property  in  which  the  capital  or  its  proceeds  have  been  invested, 
unless  expressly  so  provided  by  statute,  as  this  would  be  a  double 
taxation.     Mr.  Cooley,  on  this  subject,  observes : 

"But  the  general  principle  would  undoubtedly  be  that  all 
the  property  of  a  corporation,  like  that  of  a  natural  person,  would 
be  liable  to  an  a/i  valorem  tax,  imposed  upon  property,  and  that 
where  the  term  *  citizen '  or  ^  inhabitant,'  is  used  in  the  revenue 
laws  of  the  various  states,  it  includes  private  corporations  for 
pecuniary  gain." " 

.  Sec.  51 6.     Corporate  property  and  intereats  snbject  to,  and  exempt  from 

tax.  —  It  is  perhaps  a  general  rule,  that  the  capital  stock  of  a  corpo- 
ration, if  taxable  at  all,  is  taxable  at  the  place  where  the  principal 
oflSce  or  place  of  business  is  located ;  *  and  its  real  estate,  where  it 

^ Smiths.  Exeter,  87  N.  H.  556.  where  the  jarisdiction  of   the  ooart 

Rails,    sleepers,    bridges,     etc.,   of  over  the  person  depends   npon    the 

a  railroad  corporation,  together  with  question  of  residence.     See  Andros- 

the  easement  Id  the  lands,  within  the  co^gin,etc.,  R.  Co.  o.  Stevens,  28  Me. 

limits  of  a  railroad,  are  real  estate.  434  ;    Bristol «.  Chicago,  etc.,  R,  Co., 

Providence,  etc.,  R.  Co.  t>.  Wright,  2  15  111.  436  ;  Rhodes  «.  Salem  T.,  etc., 

R.  I.  459.  R.  Co. ,  98  Mass.  95. 

See,  also,  Louisville,  etc.,  R  Co.  v.  *  Cooly  on  Tax  ;  Bangor,  etc.,  R.  Co. 

Commonwealth,  7  B.  Monr.  160;  «.  Harris,  21  Me.  583.     But  see  Cum- 

*  Sangamon,  etc.,  R.  Co.  tj.  County,  berland,  etc.,  R.  Co.  v.  Portland,  87 

14  111.  168;  State  t).  111.  Cent.  R.  Co.,  id.  444. 

27  id.  64;  Mohawk,  etc.,  R.  Co.f).  ante,  *  Mohawk,  etc.,  R.  Co.  u.  Clute,  4 

4  Paige,  884.  The  principle  is  the  same  Paige,  384;  imte,  §     ,  and  note  3. 
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is  located/  In  Conwell  v.  Town  of  ConnersvUUj^  the  supreme 
court  of  Indiana  held,  that  a  corporation  can  be  taxed  in  the  place 
where  the  corporation  is  located,  only  upon  the  corporate  property 
as  distinguished  from  the  interests  of  the  individual  stockholders 
therein  ;  and  that,  as  to  these  interests,  they  were  taxable  in  the 
places  where  the  stockholders  respectively  resided.'  And  it  has 
been  held  in  New  Hampshire,  that  wood,  timber,  logs  and  lum- 
ber, and  other  articles  or  materials,  distributed  along  the  line  of  a 
railway,  for  use  in  the  construction  and  operation  of  the  road, 
should  be  treated  as  a  part  of  the  road,  and  taxed  in  the  same 
manner.* 

But,  as  before  observed,  corporate  taxation,  and  the  place  and 
parties  to  be  taxed,  are  now  usually  matters  of  statutory  reg- 
ulation subject  to  constitutional  provisions,  and  the  decisions 
in  reference  to  these  questions  in  the  various  states,  are  gene- 
rally on  the  construction  of  these  statutes  and  constitutional 
provisions. 

Thus,  it  has  been  held,  that  a  general  statutory  provision, 
exempting  corporate  property  from  taxation,  embraced  only  such 
property  as  was  essential  in  the  execution  of  its  purposes,  and 
did  not  cover  property  held  by  the  corporation,  as  a  mere  conven- 
ience ;*  that  the  statute  or  charter  of  a  railway  corporation, 
exempting  its  stock  from  taxation,  covers  gross  income ; "  that 
where  a  specific  mode  of  taxation  is  provided  in  the  charter,  this 
is  exclusive  of  all  other  modes ; '  that  where  there  is  a  provision 
for  the  payment  of  a  tax  on  condition,  as  that  the  corporation 
shall  pay  a  certain  tax  when  their  net  profits  shall  reach  a  ceitain 
amount,  it  is  exclusive  of  liability  for  taxes  under  other  circum- 

*  Carbon  Iron  CJo.  ©.  Carbon  County,  *In  Penn^lvania,  see  Lehigh  Co.  v. 

39  Pa.  St.  251.      In  this  case  it  was  Northampton,  8  W.  &  S.  834;  Railway 

held  that  the  tax  for  state  purposes  v.   Berks  Co.,  6  Pa.  St.  70  ;  Carbon 

required  to  be  paid  at   the  auditor-  Iron  Co.  t>.  Carbon  County,  39  id.  251  ; 

general's  office,  was  a  tax  on  the  cor-  Lackawanna    Iron    Co.    v.    Luzerne 

porate  franchise,  and  not  intended  as  County,    42    id .    424.     Masmchuseit^, 

an   exemption    from    ordinary    taxar  Worcester  t>.  Western  R.  Co.,  4  Mete, 

tion.  564;  Meeting  House  «.  Lowell,  1  id. 

»  15  Ind.  150.  538. 

•See,  also,   McEeen  v.   County  of  New   Jersey,  State  v,  Mansfield,  3 

Northampton,  49  Pa.  St.  519  ;  White-  N.  J.  510;  Gardners.  State,  1   id. 

sell  V.  Same,  id.  526  ;    Bridgeport  v.  557. 

Bishop,  33  Conn.  187  ;  Union  Bank  «.  •  State  t>.  Hood,  15  Rich.  L.  177. 

State,  9  Yerg.  490.  'New    York   and  Erie   R.   Co.   v. 

*Pitchburg  R.  Co.  «.  Prescott,  47  Sabln,  26  Pa.  St.  242;  Iron  Bank  v. 

N.  H.  62.  Pittsburgh,  37  id.  340. 

76 


594 


Private  Coepoeahons. 


stances,  and  that  taxes  can  only  be  imposed  when  the  condition  is 
fulfilled ;  *  that  a  general  exemption  of  property  of  the  corporation, 
but  subjecting  the  stock  in  the  hands  of  stockholders  to  taxa- 
tion, exempts  the  surplus  funds  and  lands  of  the  corporation ;  * 
that  exemption  of  capital  stock,  exempts  property  of  the  com- 
pany, necessary  to  carry  on  business ; '  that  where  the  charter  of 
a  railroad  corporation  subjects  it  to  certain  specified  taxation,  but 
exempts  it  from  all  further  or  other  taxes  or  imposts,  this  exempts 
the  company  perpetually  from  all  taxation  except  that  specified ;  * 
that  where  a  railroad  corporation,  exempt  from  taxation,  consoli- 
dates with  another  not  enjoying  that  immunity,  such  property  of 
the  consolidated  corporation  is  subject  to  taxation ;  *  and  that, 
where  statute  provided  that  a  railroad  corporation  should  be 
exempt  from  taxation,  except  that  portion  of  the  permanent  and 
fixed  works  of  the  company  as  is  within  the  state,  and  that  as 
regards  such  works  no  greater  tax  should  be  levied  than  in  pro- 
portion to  the  general  taxes  throughout  the  state  at  the  same 
time,  it  was  held,  that  such  portion  of  the  fixed  works  of  the 
company  as  was  within  the  state  was  still  subject  to  general 
taxation  for  state  and  county  taxes.*  But  in  all  such  cases  the 
exemption  may  be  repealed  by  the  legislature,  under  a  special 
reservation  of  the  right  so  to  do,  or  under  a  general  statutory  right, 
to  alter  or  amend  charters/ 

Under  the  statute  of  New  York,  of  1855,  which  provided  that 
all  persons  and  associations  doing  business  in  the  state  and  non- 
resident thereof,  should  be  assessed  and  taxed  on  all  sums  invested 
in  any  manner  in  said  business,  the  same  as  if  they  were  residents, 
it  was  held  that  the  statute  applied  to  corporations,  and  that  a 
foreign  insurance  company  was  liable  on  securities,  deposited  un- 
der the  requirements  of  a  statute  with  the  comptroller  of  the  state^ 
for  the  security  of  the  policy-holders  of  the  insurance  company.* 


1  State  9.  Minton.  8  Zabr.  529. 

^  State  D.  Tunis,  3  Zabr.  546. 

»  The  Rome  R.  Co.  v.  Rome,  14  Qa. 
275. 

*  State  Bank  v.  Knoop,  16  How. 
386 ;  Woolsey  9.  Dodge,  6  McLean  (C. 
C),  142. 

•>  PhUadelphia  &  Wilmington  R. 
Co.  «.  State  of  Md.,  10  How.  (U.S.) 
376;  Baltimore  «.  Baltimore  &0.  R. 
Co.,  6  QiU.    288.     See,  also,  In  the 


Delaware    Railroad    Tax,    18    WaU. 
206. 

•  Philadelphia,  etc,  R.  Co.  «.  Bay- 
less.  2  GiU.  355. 

'  Morris,  etc.,  R.  Co.  v.  Miller,  2 
Vroom,  521;  Jersey  City,  etc..  R  Co. 
V.  Jersey  City,  id.  575;  Common- 
wealth V.  Fayette  Coanty  R.  Co.,  55 
Pa.  St.  452. 

*  International  Life  Ins.  Co.  o.  Com- 
missioners of  Taxes,  10  Barr,  442. 
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Aud  under  a  statute  of  Massachusetts  it  was  held,  that  a  manu- 
facturing corporation  was  taxable  for  its  real  estate  in  the  place 
where  it  was  located,  but  that  its  personal  property  about  its 
manufactory  should  be  assessed  to  the  several  individual  mem- 
bers, they  being  liable  to  be  taxed  for  their  several  shares  in  such 
property.* 

The  decisions  in  these  cases  are  perhaps  important  only  as  re- 
cognizing the  general  doctrine  that  parties  should  not  be  twice 
taxed  on  the  same  property ;  that  it  cannot  be  assessed  first  as  the 
property  of  the  corporation,  and,  secondly,  as  the  property  of  the 
member.' 

On  the  subject  of  taxes  on  corporations  Mr.  Cooley  observes : 
"  These  are  imposed  in  so  many  forms  that  an  enumeration  is 
difficult  The  following  may  be  mentioned :  1.  A  specific  tax 
on  the  franchise.  2.  A  tax  on  the  property  by  valuation.  3.  A 
tax  on  the  capital  stock.  4.  A  tax  on  the  business  done.  5.  A 
tax  on  dividends  or  on  profits.  Sometimes  the  franchise  is  taxed 
and  also  the  capital  stock  or  the  property,  but  to  tax  the  capital 
stock  and  also  the  property  in  which  the  capital  is  invested  would 
be  imposing  the  burden  twice  on  the  same  property,  and,  conse- 
quently, unjust,  if  not  illegal."  * 

Sec.  517.  Zfacempticm  gtatntes  siutained.  —  Notwithstanding  pub. 
lie  policy  would  seem  to  disfavor  exemption  from  taxation,  stat- 
utes providing  therefor  are,  perhaps,  generally,  held  to  be  legal  by 
the  courts. 

And  if  a  compensation  has  been  paid  to  the  state  for  the  fran- 
chise of  a  corporation  and  in  lieu  of  taxes  on  the  franchise,  this 
exempts  the  franchise  from  future  taxation  by  the  state,  but  it 
would  not  exempt  the  corporate  property  from  taxation. 

On  this  question  the  supreme  court  of  the  United  States  say : 
"A  franchise  for  banking  is  in  every  state  of  the  Union  recognized 

^  Salem  Iron  Factory  v.  Danvers,  10  g  6),  it  was  lield  tliat  a  corporation  for 
Mass.  514;  Amesbury  Wollen  Man.  making  and  supplying  gas  may  be 
Co.  V.  Inhabitants  of  Amesbury,  17  taxed  in  the  town  or  city  where  it  car- 
Mass.  461.  ries  on  its  business,  for  all  excess  of 

'  See,  also.  Smith  v,  Burley,  9  N.  H.  the  value  of  its  stock  over  the  value 

423 ;  Bank  of  Cape  Fear  v.  Edwards,  5  of  its  real  estate  and  machinery  other- 

Ired.  516  ;  Gordon  v.  Baltimore,  5  Gill,  wise     taxable.       Commonwealth     v. 

231 ;  Cases  of  Taxation,  12  G.  &  J.  117.  Lowell    Gas-light  Co..  12  Allen,   75. 

*  Cooley  on  Taxation,  392.    Under  a  dee,  also,  Same  «.  Hamilton  Man.  Co., 

statute  of  Massachusetts  (1864,  ch.  208,  id.  298. 
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as  property.  The  banking  capital  attached  to  the  franchise  is  an- 
other property,  owned  in  its  parts  by  persons,  corporate  or  natural, 
for  which  they  are  liable  to  be  taxed  as  they  are  for  all  other 
property,  for  the  support  of  the  government."  * 

The  general  rule  is,  that  a  legislative  body  cannot  Ihnit  the  legis- 
lative powers  of  its  successors,  and  that  all  laws  passed  by  the  one, 
may  be  changed  or  abolished  by  another ;  and  it  is  only  when  the 
revenue  acts  of  such  a  body  rise  to  the  character  of  a  contract, 
as  where  stipulations  are  made  in  the  charter  of  a  corporation,  in 
relation  to  taxation  of  the  corporate  franchise  or  property,  and 
which  charter  is  accepted,  that  the  state  can  be  bound  thereby. 
In  such  cases  the  provision  would  constitute  a  part  of  the  coutract, 
and  the  corporation  would  be  protected  against  the  imposition  of 
more  taxes,  under  the  provision  of  the  constitution  of  the  United 
States,  inhibiting  the  states  from  passing  any  law  impairing  the 
obligation  of  contracts. 

Thus,  where  the  incorporating  act  of  a  bank  required  the  pay- 
ment of  a  tax  of  twenty-five  cents  annually,  on  each  share  of 
stock,  in  lieu  of  all  tax  and  bonus,  this  was  held  to  be  a  contract 
between  the  state  and  the  stockholders,  and  that  such  stock  in 
the  hands  of  a  stockholder  was  exempt  from  other  taxation.  * 

Taxation,  being  essential  to  the  maintenance  of  a  government, 
tJie  right  of  the  legislature  as  its  representative  to  levy  taxes,  it 
has  been  held  by  some  of  the  state  courts,  cannot  with  safety  be 
abridged  or  taken  away  by  any  stipulation  or  contract  on  its 
part.' 

But  the  general  doctrine  we  have  stated,  is  supported  by  the 
current  of  judicial  decisions  in  the  states,  and  by  the  uniform 

^  Gordon  v.    Appeal    Tax   Court,  3  doctrine  in  EUink  of  111.  v.  The  People, 

How.  133.     But  see,   qualification  or  4  Scam.  304;  Home  of  the  Friendlesa 

limitation    of    the    doctrine,     Balti-  «.  Rouse,  8  Wall.  430;  McGeeo.MatMs. 

more  tJ.  Baltimore  R.  Co.,  6  Gill,  288  ;  4  id.  143 ;  Gordon  v.  The  Appeal  Tax 

Cases  of  Taxation,  12  Gill  &  J.  117;  Court,  3  How.  (U.  S.)  138;  Pacific  R.O0. 

State  V.  Powers,  4  N.  J.  400;  Gordon  v.  Ma^uire,  20  id.  36.    But  see  Trask 

P.  The  Appeal  Tax  Court,  and  Cheston  v.  Maguire,  18  id.  391. 

V.  Same,   3  How.  (U.  S.)  183;  Branch  'Brewster  v.  Hough,  10  N.  H.  13S, 

State  Bank   v.  Kn6op,  16  id.  386 ;  Jef-  Mott  v.  Penn.   R.  Co..  30  Pa.  St  9 ; 

ferpon,  etc..  Bank  d.  Skellv,  1  Slack,  Sanduskv  Bank  v.  Wilbor,  7  Ohio  St. 

436  ;  Hardy  v.  Waltham,  7  Pick.  108.  481 ;  Skelly  v.  Jefferson  Branch  Bank, 

-  Johnson  v.  Commonwealth  of  Ky.,  9  Ohio   St.    606.     But   see  Iron  Citv 

7  Dana,  338  ;  Central  R.,  etc.,  v.  Geor-  Bank  v.  Pittsburg,  37  Pa.  St.  340. 
gia,  2  Otto  (U.  S.),  665.  See,  also,  same 
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decisions  of  the  Federal  courts.*  In  Home  of  the  Friendless 
V.  Rouse^  the  question  presented  to  the  supreme  court  of  the 
United  States  was,  whether  a  statute  to  incorporate  a  charitable 
institution,  and  declaring  that  the  property  of  the  corporation 
should  be  exempt  from  taxation,  and  that  a  statutory  provision 
existing  at  the  time,  that  every  charter  of  incorporation  should 
be  subject  to  alteration,  suspension,  or  repeal,  at  the  discretion  of 
the  legislature,  should  not  *  apply  to  such  corporation,  became, 
after  the  corporation  had  organized  under  such  act,  such  a  con- 
tract as  prevented  the  state  from  subsequently  imposing  taxes 
upon  it,  and  whether  a  statute,  afterward  passed  by  the  legislature 
taxing  its  corporate  property,  was  a  violation  of  the  contract,  and, 
therefore,  void. 

The  court  say  :  — 

"  The  validity  of  this  contract  is  questioned  at  the  bar,  on  the 
ground  that  the  legislature  had  no  authority  to  grant  away  the 
power  of  taxation.  The  answer  to  this  position  is,  that  the  ques- 
tion is  no  longer  open  for  argument  here,  for  it  is  settled  by  the 
repeated  adjudications  of  this  court  that  a  state  may,  by  contract 
based  upon  a  consideration,  exempt  the  property  of  an  individual 
or  corporation  from  taxation  either  for  a  specified  period  or  per- 
manently. And  it  is  equally  well  settled  that  the  exemption  is 
presumed  to  be  on  sufficient  consideration,  and  binds  the  state  if 
the  charter  containing  it  is  accepted."  * 

The  doctrine  of  exemption  by  virtue  of  provisions  contained  in 
a  charter,  was  extended  by  the  supreme  court  of  the  United  States 
in   Washington  University  v.  Rcuse.*^    In  this  case,  a  charter  was 

»  But  in  McCulloch  tJ.  State  of  Mary-  'S  WaU.  430. 

land,  4  Wheat.  316,  Marshall,  C.  J.,  '  See,  also,  New  Jersey  tJ.  Wilson,  7 

in    his    opinion,   maintains  that   the  Cranch,   164;    Gordon  x'.  Appeal   Tax 

general  doctrine  of  exemption  did  not  Court,   3   How.    133 ;    Piqua   Bank  v. 

prohibit  states    from  taxing  the  real  Enoop,  16  id.  369  ;  Ohio  L.  &T.  Co.  d. 

property  of  the  Bank   of  the  United  Debolt,   id.  416 ;  Dodge  v.  Woolsey, 

States,   in   common   with    other    real  18  id.    331;    Mechanics  and   Traders' 

property  within  the  state,  nor  the  in-  Bank  v.  Thomas,  id.  384 ;  Mechanics 

terests  which  a  citizen   of  the   state  and  Traders'  Bank  9.  Debolt,  id.  380; 

may   hold   in  the   bank,  in   common  McGee  v.  Mathis,  4  Wall.  143. 

with  other  property  of  the  same  char-  *  8  Wall.  439. 

acter  through  the  state.     But  it  was  See,  also,  Jefferson  r.Skelly.l  Black, 

subsequently  held  in  Weston  v.  The  436;  Illinois  Cent.  R.  Co.  v.  County,  17 

City  of  Charleston,  2  Pet.  (U.  S.)  449,  Dl.  291 ;  O'Donnell  t;.  Bailey,  24  Miss 

that  owners  of  government  stock   of  386;  Seymour  v.  Hartford,  21  Conn, 

the  United  States  were  not  liable  to  481. 

state  taxation  upon  the  stock.  But     exemptions    are    temporary 
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granted  by  the  legislature  of  Miesouri  to  the  Washington  Uni- 
versity, as  an  institution  of  learning.  The  court  was  divided  in 
this  case  as  well  as  the  case  from  which  we  have  just  quoted  from 
the  opinion.  Mr.  Justice  Davis,  in  delivering  the  opinion,  refers  to 
the  two  cases,  and  says :  "  The  object  of  the  charter  in  the  one 
case  was  to  promote  a  charity,  in  the  other,  to  encourage  learning. 
Both  were  public  objects  of  advantage  to  the  country,  and  which 
every  government  is  desirous  of  prbiiioting.  Whether  the  en- 
dowment of  a  charity  is  of  more  concern  to  the  state  than  the 
endowment  of  a  university  for  learning,  is  within  the  power  of  the 
legislature  to  determine.  If  the  legislature  has  acted  in  a  man- 
ner to  show  that  it  considered  the  objects  equally  worthy  of  favor, 
it  is  not  the  province  of  this  court  to  pass  on  the  wisdom  of  the 
measure." 

But  these  cases  were  decided  by  a  divided  court.  Chase,  C.  J., 
and  Miller  and  Field,  JJ.,  dissenting.*  The  dissenting  opinion 
by  Mr.  Justice  Millee  maintains  the  general  doctrine  of  the 
inviolability  of  contracts  made  between  a  state  and  its  citizens, 
where  it  is  within  the  scope  of  the  power  of  the  state  to  act  in 
the  matter,  and  the  contract  is  not  against  general  public  policy. 
But  he  held  that  a  legislative  body,  sitting  under  a  state  constitu- 
tion of  the  usual  character,  had  no  right  to  sell,  give,  or  barg^iin 
away  forever,  the  taxing  power  of  the  state ;  that  this  power  is 
absolutely  essential  to  the  perpetuity  of  the  government ;  that  no 
civilized  government  has  ever  existed  that  did  not  depend  upon 
taxation  in  some  form  for  the  continuance  of  its  existence ;  and 
that  to  allow  legislators  to  deprive  the  state  forever,  of  the  power 
of  taxation,  would  render  it  possible  for  them  to  destroy  the 
government  they  were  appointed  to  serve.' 

unless  contained  in  tbe  charter.  South-  of    stockholders     is    exempt.      Gor- 

em  R.  Co.  v.  City  of  Jackson,  38  Miss,  don  v.  Appeal  Tax  Court,  3   How.  (U. 

384  ;  Ohio  Trust  Co.  ©.  Debolt,  16  How.  S.)  133.   So  is  the  franchise.  Wilming- 

(U.  S.)  416;  Christ's   Church  v.  Phil-  ton  R.  Co.  v.  Reid,  13  Wall.  264.  And 

adelphia,  24  id.  300.     Under  a  general  an  exemption   for  a  term  of  years  is 

exemption  of  corporate  property  from  valid.     Raleigh,  etc.,  R.   Go.   v.  Reid, 

taxation,  corporate  stock  in  the  hands  id.  269. 

^  And  in  the  Delaware  Railroad  Tax,  to  a  contract  so  as  to  prevent  a  subse- 
ts Wall.  206,  it  was  held  that  an  act  quent  legislature  from  imposing  a 
of  the  legislature,  cons^olidating  two  further  and  a  different  tax. 
railroads,  which  provided  that  the  new  *  The  argument  against  the  power  of 
corporation  should  pay  a  certain  tax  the  legislatures  to  exempt  property 
annually  to  the  state,  did  not  amount  perpetually  from  taxation,  in  any  ca^, 
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If  the  question  was  an  open  one,  there  would  be  little  doubt 

that  the    enlightened  judicial  mind,  seeing  the  danger   to  the 

permanency    of    governments,  by  conti-acts,  which    take    from 
them  the  right  of  taxation,  would  declare  such  contracts  void  as 

IB  BO   weU  presented  bv  the  learned  of    states,  and    by    those  municipal 

judge    that    I    insert  it  in  this  note,  bodies  to  whom,  in  a  limited  measure, 

He  says  :    *'  It  is  the  settled  doctrine  some  of  the  legislative  function  has 

of  this  court  that   it    will,  in   every  been  confided. 

case  affecting  personal  rights,  where,  "  In  all  such  ca8es,where  the  validity 

by  the  course  of  judicial  proceedings,  of  the  contract  has  been  denied,  the 

the  matter  is  properly  presented,  decide  question  of  the  power  of  the  legisla- 

whether  a  state   law  impairs  the  obli-  ti  ve  body  to  make  it,  necessarily  arises ; 

gation  of  contracts ;  and  if  it  does,  will  for  such  bodies  are  but  the  agents  and 

declare  such  law  ineffectual  for  that  representatives  of  the  greater  political 

purpose.    And  it  is  also  settled  beyond  body — the   people,  who  are  benefited 

controversy  that  the  state  legislatures  or  injured  by  such  contracts,  and  who 

may,  by   the  enactment  of    statutes,  must  pay,  when  any  thing  is  to  be  paid , 

make  contracts  which  they  cannot  im-  in  such  cases, 

pair  by  any  subsequent  statutes.  '*That  every   contract  fairly  made 

**  It  may  be  conceded  that  such  con-  ought  to  be  performed  is  a  proposition 
tracts  are  so  far  protected  by  the  pro-  which  lies  at  the  basis  of  judicial  edu- 
visions  of  the  federal  constitution  that  cation,  and  is  one  of  the  strong  desires 
even  a  change  in  the  fundamental  law  of  every  well-organized  judicial  mind. 
of  the  state,  by  the  adoption  of  a  new  That,  under  the  influence  of  this  feel- 
constitution,  cannot  impair  them,  ing,  this  court  may  have  failed  in  some 
though  provisions  to  that  effect  are  instances  to  examine,  with  a  judgment 
incorporated  in  the  new  constitution,  fully  open  to  the  question,  into  the 
We  are  also  free  to  admit  that  one  of  power  of  such  agents,  is  to  be  re- 
the  most  beneficial  provisions  of  the  gretted,  but  the  error  must  be  at- 
Federal  constitution,  intended  to  secure  tributed  to  one  of  those  failings  which 
private  rights,  is  the  one  which  pro-  leans  to  virtue's  side, 
tects  contracts  from  the  invasion  of  "  In  our  judgment,  the  decisions  of 
state  legislation.  And  that  the  manner  this  court,  relied  upon  as  conclusive  of 
in  which  this  court  has  sustained  the  these  cases,  belong  to  the  class  of 
contracts  of  individuals,  has  done  errors  which  we  have  described, 
much  to  restrain  the  state  legislatures,  "  We  do  not  believe  that  any  legis- 
when  urged  by  the  pressure  of  popu-  lative  body,  sitting  under  a  state  con- 
lar  discontent,  under  the  sufferings  of  stitution  of  the  usual  character,  has  a 
great  financial  disturbances,  from  un-  right  to  sell,  to  give,  or  to  bargain 
wise  as  well  as  unjust  legislation.  away  forever,  the  taxing  power  of  the 

"  In  this  class  of  cases,  when  the  state.  This  is  a  power  which,  in 
validity  of  the  contract  is  clear,  and  modern  and  political  societies,  is  abso- 
the  infringement  of  it  by  the  lutely  necessary  to  the  continued  ex- 
legislature  of  a  state  is  also  clear,  istence  of  every  such  society.  While 
the  duty  of  this  court  is  equally  under  such  forms  of  government  the 
plain.  ancient  chiefs  or  heads  of  the  govern- 

*'  But  we  must  be  permitted  to  say  ment  might  carry  it  on  by  revenues 
that  in  deciding  the  first.of  these  prop-  owned  by  them  personally,  and  by  the 
ositions,  namely,  the  validity  of  the  exaction  of  personal  services  from 
contract,  this  court  has  in  our  judg-  their  subjects,  no  civilized  govern- 
ment been  at  times  quick  to  discover  ment  has  ever  existed  that  did  not  do- 
a  contract  that  might  be  protected,  pend  upon  taxation  in  some  form  for 
and  slow  to  perceive  that  what  are  the  continuance  of  that  existence.  To 
claimed  to  be  contracts  were  not  so,  by  hold,  then,  that  any  one  of  the  an- 
reason  of  the  want  of  authority  in  nual  legislatures  can,  by  contract,  de- 
those  who  profess  to  bind  others.  This  prive  the  state  forever  of  the  power  of 
has  been  especially  apparent  in  regard  taxation,  is  to  hold  that  they  can  de- 
to  contracts  made  by  the  legislatures  atroy  the  government  which  they  are 
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against  public  policy,  and  the  security  and  existence  of  the  gov- 
ernment, which  is  paramount  to  every  other  political  or  social 
object.  No  agent  or  representative  of  the  sovereign  authority 
should  be  permitted,  in  any  manner,  to  contract  or  stipulate  to 
suspend  perpetually  so  important  a  function  of  government.  If 
the  power  is  recognized  in  any  case,  it  may  be  extended  to  di- 
vest the  government  of  all  power  in  this  respect ;  and  this  pos- 
sibility is  a  sufldcient  reason  fbr  denying  the  power  in  any  case. 

Sec.  518.     Indications  that  the  doctrine  will  not  be  extended.  —  After 

the  many  protests,  against  the  doctrine  of  exemption  of  corpora- 
tions for  pecuniary  gain  from  taxation,  based  upon  the  stipula- 
tions contained  in  charters,  or  general  statutes  providing  for  their 
incorporation,  there  seems  to  be  a  disposition  of  some  of  the 
courts  to  limit  rather  than  extend  it. 

In  a  recent  case  in  the  supreme  court  of  the  United  States  the 
facts  were  as  follows :  — 

The  act  of  incorporation  of  a  railroad  company  exempted  the 
capital  stock  of  the  company,  and  further  provided  that  the  works, 
fixtures,  workshops,  wareiiouses,  vehicles  of  transportation  and 
other  appurtenances  of  the  company,  should  be  exempt  from  tax- 

R]i pointed  to  serve,    and    that    their  empt  the  rich  from  taxation,  and  cast 

action  in  that  regard  is  strictly  lawful,  all  the  burden  of  the  support  of  the 

'*  It  cannot  be  maintained  that  this  government,  and  the  payment  of 
power  to  bargain  away  for  an  un-  its  debts,  on  those  who  are  too  poor  or 
limited  time  the  right  of  taxation,  if  too  honest  to  purchase  such  immunity. 
it  exists  at  all,  is  limited  in  reference  "  With  as  full  respect  for  the  au- 
to the  subjects  of  taxation.  In  all  the  thority  of  former  decisions,  as  belongs 
discussions  of  this  question,  in  this  from  teaching  and  habit  to  judges 
court  and  elsewhere,  no  such  limita-  trained  in  the  common-law  system  of 
tion  has  been  claimed.  If  thelegislsr  iurisprudence.wethink  that  there  may 
ture  can  exempt  in  perpetuity  one  be  questions  touching  the  powers  of 
piece  of  land,  it  can  exempt  all  land,  legislative  bodies,  which  can  never  be 
If  it  can  exempt  all  land,  it  can  exempt  iBnally  closed  by  the  decisions  of  a 
all  other  property.  It  can  as  well  ex-  court,  and  that  the  one  we  have  here 
empt  persons  as  corporations.  And  considered  is  of  this  character.  We  are 
no  hindrance  can  be  seen,  in  the  prin-  strengthened,  in  this  view  of  the  sub- 
ciple  adopted  by  the  court,  to  rich  cor-  ject,  by  the  fact  that  a  series  of  dis- 
pofHtions,  as  railroads  and  express  sents  from  this  doctrine,  by  some  of 
companies,  or  rich  men,  making  con-  our  predecessors,  shows  that  it  has 
tracts  with  legislatures,  as  they  best  never  received  the  full  assent  of  this 
may,  and  with  such  appliances  as  it  is  court;  and  referring  to  those  dissents 
known  they  do  use,  for  perpetual  ex-  for  more  elaborate  defense  of  our 
emption  from  the  burdens  of  support-  views,  we  content  ourselves  with  thus 
ing  the  government.  renewing  the  protest  against  a  doc- 

"  The  result  of  such  a  principle,  trine  which  we  think  moat  finally  be 

under  the  growing  tendency  to  special  abandoned.'* 
and  partial  legislation,  would  be  to  ex- 
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ation  for  ten  years  after  the  completion  of  the  road  within  the 
limits  of  the  state.  The  company  was  also  authorized  to  borrow, 
from  time  to  time,  such  sums  of  money  as  might  be  required  to 
construct  the  road,  and  to  execute  bonds  and  mortgages  therefor  on 
the  property  and  franchise  of  the  road.  By  virtue  of  such  author- 
ity money  was  borrowed  and  mortgage  bonds  given  therefor; 
and  the  company  having  failed  to  pay  its  bonds,  held  by  the 
plaintiff,  judgment  was  obtained  thereon,  and  a  foreclosure  of  the 
mortgage  was  had,  and  the  property  and  franchise  were  sold  to  sat- 
isfy the  same,  and  purchased  by  the  plaintiff  in  error.  This  action 
was  brought  by  the  state  of  Louisiana  against  the  purcliaser  to  re- 
cover certain  taxes. 

The  question  presented  was,  whether,  under  the  circum- 
stances, the  property  and  franchise  was  exempt  from  taxation. 
The  court  held,  that  immunity  from  taxation  did  not  accompany 
the  property  in  its  transfer  to  the  purchaser ;  that  exemption  in 
such  cases  was  a  personal  privilege ;  that  the  franchises  of  a  rail- 
road corporation  are  rights  or  privileges  which  are  essential  to  the 
operations  of  the  corporation,  such  as  to  run  cars,  to  take  tolls,  to 
appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for 
its  engines,  and  without  which  its  road  and  works  would  be  of 
little  value ;  but,  that  immunity  from  taxation  was  not  itself  a 
franchise  of  a  railroad  corporation  which  passes  as  such  to  a  pur- 
chaser of  its  property.*  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  observes :  "  The  question  presented  is, 
whether,  under  the  designation  of  franchise,  the  immunity  from 
taxation  upon  its  property  possessed  by  the  railroad  company  ac- 
companied the  property,  in  its  transfer  to  the  defendant,  and 
whether  that  immunity  was  a  mere  personal  privilege  of  the  com- 
pany, and,  therefore,  not  transferable  to  othei's  ?  The  supreme 
court  of  the  state  took  the  latter  view,  and  held  that  the  exemp- 
tion did  not  attach  to  the  property  of  the  corporation  so  as  to  fol- 
low it  into  the  hands  of  third  parties.  In  this  view  we  agree  with 
the  state  court.  The  greater  part  of  the  property  outside  of  the 
capital  stock  was  liable  to  constant  waste,  deterioration  and  destruc- 
tion, and,  according  to  the  ordinary  course  of  business,  would  be 
disposed  of  by  the  company  as  new  works  were  required.     It  can 

1  Morgan  o.  Louisiana,  3  Otto  (U.  9.),  217. 
76 
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hardly  be  supposed  that  the  legislature  intended  that  the  exemp- 
tion should  follow  the  fixtures  and  vehicles  of  the  company  after 
they  had  passed  out  of  its  control,  so  that,  wherever  found,  the 
power  of  taxation  could  not  touch  them  ;  or  that  workshops  and 
warehouses,  ceasing  to  be  the  property  of  the  company,  should 
carry  to  its  subsequent  possessors  a  privilege  intended  only  for  tlie 
benefit  of  the  corporation.  The  language  of  the  statute  requires 
no  such  construction,  and  intendments  will  not  be  indulged  to 
enlarge  the  operation  of  a  clause  restraining  the  exercise  ot  a  sov- 
ereign attribute  of  a  state."  * 

In  Illinois,  where  it  was  provided,  in  a  general  act  for  the  incor- 
poration of  banks,  for  the  assessment  of  taxes  in  a  certain  way, 
this  was  held  not  to  be  a  contract  on  the  part  of  the  government 
with  the  corporations  organized  under  it,  so  as  to  prevent  the 
mode  of  assessment  from  being  changed  by  subsequent  legisla 
tion." 

So,  where  the  legislature  of  South  Carolina,  in  1851,  chartered 
a  railroad  company,  but  did  not  exempt  its  property  from  taxation, 
but  in  1855  amended  the  charter,  in  which  it  exempted  its  prop- 
erty from  taxation,  and  in  1863  it  passed  an  act,  conferring  all 
the  powers,  rights,  and  privileges  formerly  granted  to  such  com- 
pany, to  another  corporation,  which  had  been  incorporated  in  1849 
to  build  a  railroad,  it  was  held  by  the  supreme  court  of  the  United 
States,  that  the  act  of  1863  exempted  the  last-named  road  from 
taxation,  and  that  the  legislature  could  not  repeal  such  act  so  as  to 
subject  it  to  taxation." 

In  this  case  the  court  observed :  — 

'•  It  is  said  that  the  power  of  taxation  is  among  the  highest 
powers  of  a  sovereign  state ;  that  its  exercise  is  a  political  necessitVj 

'  See,  also,  The  Delaware  Railroad  offered   a   premium    of    ten    cents  a 

Tax,  18  Wall.  206.  bushel  on  every  bushel  of  salt,  made 

*  Bank  of  the  Republic  v.  County  of  from  water  obtained  by  boring  with- 
Hamilton,  21  111.  53.  in    the    state,    and    exemption    from 

•  Humphrey  tJ.  Pegues,  16  Wall.  244.  taxation  of  the  land  used  for  such 
But  where  an  act  of  the  legislature  pro-  purposes,  it  was  held,  that  it  was 
vided  that  the  real  property  of  an  not  an  irrevocable  contract,  but  a  mere 
existing  hospital  should  be  thereafter  act  of  general  legislation,  and  that  it 
exempt  from  taxes,  and  this  was  re-  could  be  repealed  at  the  will  of  the 
pealed  by  a  subsequent  act,  the  last  legislature,  even  after  parties  lelyiug 
act  was  held  to  be  constitutional,  upon  the  provisions  of  the  act  had 
Chrisf  s  Church  v.  Philadelphia,  24  entered  upon  the  business,  which  it 
How.  800 ;  24  Pa.  Bt.  229.  was  the  purpose  of  the  act  to  encourage. 

And   where    the   statute  of  a  state    Salt  Co.  o.  Ea«t  Saginaw,  13  Wall.  373. 
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withont  which  the  state  must  cease  to  exist ;  and  that  it  is  not 
competent  for  one  legislature,  by  binding  its  successors,  to  com- 
pass the  death  of  the  state.  It  is  too  late  to  raise  this  question  in 
this  court.  It  has  been  held  that  the  l^islature  has  power  to 
bind  the  state  in  relinquishing  its  power  to  tax  a  corporation.  It 
has  been  held  that  such  a  provision  in  the  charter  of  a  incorpom- 
tion  constitutes  a  contract,  which  the  state  may  not  subsequently 

•  •     5i  1 

unpair. 

Sec.  519.  Where  corporate  property  ia  used  in  di£ferent  states. — ^It 
is  common  for  corporate  property  to  be  used  for  corporate  pur- 
poses, in  two  or  more  states,  and  the  question  has  arisen  in  such 
cases  as  to  the  place  where  it  should  be  assessed  and  taxes  be 
levied  and  collected.  If  it  is  subject  to  taxation  for  general  pur- 
poses in  more  than  one  place,  the  corporation  owning  it  would  be 
subject  to  an  unequal  and  unjust  burden,  which  the  law  should 
not  allow.  This  question  Was  recently  presented  to  the  supreme 
court  of  the  United  States,  in  the  case  of  St.  Louis  v.  The  Ferry 
Co.'' 

The  defendants  were  a  corporation  organized  under  the  laws  of 
Illinois,  and  their  ferry  boats  ran  from  that  state  across  the  Miss- 
issippi river  to  St.  Louis,  remaining  there  only  a  short  time  each 
trip  ;  and  the  question  was  whether  the  city  of  St.  Louis,  by  vir- 
tue of  a  statute  of  the  state,  authorizing  the  city  to  tax  all  property 
within  it,  could  tax  such  property.  The  supreme  court  of  the 
United  States  held,  that  the  defendants  were  not  liable  to  taxation 
in  St.  Louis,  although  the  boats  were  enrolled  in  that  city  in  pur- 
suance of  the  navigation  acts,  and  the  company  had  an  office  there, 
and  the  principal  officers  lived  there,  and  the  directors  held  their 
meetings  there,  and  the  corporate  seal  was  kept  there.  The 
court  say :  — 

"  In  the  jurisprudence  of  the  United  States,  a  corporation  is  re- 
garded as  in  effect  a  citizen  of  the  state  which  created  it.  It  has 
no  faculty  to  migrate.  It  can  exercise  its  franchises  extra-terri- 
torially,  only,  so  far  as  may  be  permitted  by  the  policy  or  comity 
of  other  states.     *     *     *     When  there  is  jurisdiction  of  neither 

»  See,  also,  Providence  Bank  «.  Bil-    Woodward.  4  Wheat.  518  ;  The  Bing- 
lings,  4  Pet.  514 ;  Dartmouth  College  v.    hamton  Bridge,  3  Wall.  51. 

« 11  Wan.  423. 
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the  person  nor  property,  the  imposition  of  a  tax  would  be  ultra 
vires  and  void.  If  the  legislature  of  a  state  should  enact  that 
the  citizens  or  the  property  of  another  state  or  country  should  be 
taxed  in  the  same  manner  as  the  persons  and  property  within  its 
own  limits,  and  subject  to  its  authority,  or  in  any  other  manner 
whatsoever,  such  a  law  would  be  as  much  a  nullity,  as  if  in  con- 
flict with  the  most  explicit  constitutional  inhibition.  Jurisdiction 
is  as  necessary  to  valid  legislation,  as  to  valid  judicial  action." 

S  EC.  520.  Bxemptlon  of  United  States  stocks,  etc.  — ^Within  the  scope 
of  the  powers  conferred  upon  congress,  by  the  provisions  of  the 
Federal  constitution,  the  acts  of  congress  are  the  supreme  law 
of  the  land,  and  with  the  exercise  of  such  express  powers  as 
are  conferred  upon  that  body,  or  such  as  are  incidental  to  the 
proper  execution  of  such  powers,  the  legislatures  of  the  several 
states  have  no  right  to  interfere.  Under  the  powers  thus  con- 
ferred upon  congress  they  possess  the  exclusive  right  of  legisla- 
tion in  relation  to  various  matters  within  even  the  territorial 
limits  of  the  states. 

In  McCulloch  v.  State  of  Marylamd^  it  was  observed  by  Chief 
Justice  Mabshall,  in  relation  to  this  subject,  as  follows : 

"  If  any  one  proposition  could  command  the  universal  assent 
of  mankind,  we  might  expect  it  would  be  this,  that  the  govern- 
ment of  the  Union,  though  limited  in  its  powers,  is  supreme  with- 
in its  sphere  of  action.  This  would  seem  to  result  necessarily 
from  its  nature.  It  is  the  government  of  all ;  its  powers  are 
delegated  by  all ;  it  represents  all,  and  acts  for  all.  Though  any 
one  state  may  be  willing  to  control  its  operations,  no  state  is  will- 
ing to  allow  others  to  do  so. 

"  But  the  question  is  not  left  to  mere  reason ;  the  people  have  in 
express  terms  decided  it,  by  saying :  ^  the  constitution  and  laws  of 
the  United  States  made  in  pursuance  thereof  shaU  be  the  supreme 
law  of  the  land,'  and  by  requiring  that  the  members  of  the  state 
legislatures  and  the  officers  of  the  executive  and  legislative  de- 
partments of  the  states  shall  take  the  oath  of  fidelity  to  it.  The 
government  of  the  United  States,  then,  though  limited  in  its  pow- 
ers, is  supreme,  and  its  laws  when  made  in  pursuance  of  the  oon- 

»  4  Wheat.  816. 


Taxation.  606 

stitution  form  the  supreme  law  of  the  land,  *  any  thing  in  the 
conatitntions  or  laws  of  the  states  to  the  contrary  notwith- 
standing.' 

"Among  the  enumerated  powers  we  do  not  find  that  of  establish- 
ing a  bank  or  creating  a  corporation.  But  there  is  no  phrase  in 
the  instrument,  which,  like  the  articles  of  confederation,  excludes 
incidental  or  implied  powers,  and  which  requires  that  every  thing 
granted  shall  be  expressly  and  minutely  described.  *  *  *  It  can- 
not be  denied  that  the  powers  given  to  the  government  imply  the 
ordinary  means  of  execution.  That,  for  example,  the  power  of  rais- 
ing revenue,  and  applying  it  to  national  purposes,  is  admitted  to 
imply  the  power  of  conveying  money  from  place  to  place,  as  the 
exigencies  of  the  nation  may  require,  and  of  employing  the  usual 
means  of  conveyance.  *  *  *  The  government  which  has  a 
right  to  do  an  act  and  has  had  imposed  on  it  the  duty  of  perform- 
ing that  act,  must,  according  tp  the  dictates  of  reason,  be  allowed 
to  select  the  means ;  and  those  who  contend  that  it  may  not  select 
any  appropriate  means,  that  one  particular  mode  of  effecting  the 
object  is  excepted,  take  upon  themselves  the  burden  of  establishing 
that  exception.     *    *     * 

"After  the  most  deliberate  consideration  it  is  the  unanimous 
and  decided  opinion  of  the  court  that  the  act  to  incorporate  the 
bank  of  the  United  States  is  a  law  made  in  pursuance  of  the  con- 
stitution and  is  a  part  of  the  supreme  law  of  the  land.  The 
branches,  proceeding  from  the  same  stock,  and  being  conducive 
to  the  complete  accomplishment  of  the  object  are  equally  consti- 
tutional. *  *  *  That  the  power  of  taxation  is  one  of  vital 
importance ;  that  it  is  retained  by  the  states ;  that  it  is  not 
abridged  by  the  grant  of  a  similar  power  to  the  government  of 
the  Union ;  that  it  is  to  be  concurrfently  exercised  by  the  two 
governments,  are  truths  which  have  never  been  denied.  But 
such  is  the  pai*ahiount  character  of  the  constitution,  that  its  capac- 
ity to  withdraw  any  subject  from  tlve  action  of  even  this  power 
is  admitted.  The  states  are  expressly  forbidden  to  lay  any  duty 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  their  inspection  laws.  If  the  obligation  of  this 
prohibition  must  be  conceded  —  if  it  may  restrain  a  state  from  the 
exercise  of  its  taxing  power  on  imports  and  exports,  the  same  par- 
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amount  character  would  seem  to  restrain,  as  it  certainly  may  re- 
strain, a  state  from  such  other  exercise  of  this  power,  as  in  its 
nature  incompatible  with,  and  repugnant  to,  the  constitutional  laws 
of  the  Union.     *     *     * 

"  That  the  power  of  taxing  it  [the  bank]  by  the  states  may  be 
so  exercised  as  to  destroy  it,  is  too  obvious  to  be  denied.  But 
taxation  is  said  to  be  an  absolute  power,  which  acknowledges  no 
other  limits  than  those  expressly  prescribed  in  the  constitution, 
and,  like  sovereign  power  of  every  other  description,  is  trusted  to 
the  discretion  of  those  who  use  it. 

"  But  the  very  terms  of  this  argument  admit  that  the  sover- 
eignty of  the  state,  in  the  article  of  taxation  itseK,  is  subordinate 
to,  and  may  be  controlled  by,  the  constitution  of  the  United  States. 
How  far  it  has  been  controlled  by  that  instrument  is  a  question 
of  construction.  In  making  this  construction  no  principle,  not 
declared,  can  be  admissible,  which  would  defeat  the  legitimate 
operations  of  the  supreme  government.  It  is  of  the  very  essence 
of  supremacy,  to  remove  all  obstacles  to  its  action  within  its  own 
sphere,  and  so  to  modify  every  power  vested  in  subordinate  gov- 
ernments, as  to  exempt  its  own  operations  from  their  own  in- 
jluence.     *     *     * 

"  The  people  of  a  state  give  to  their  government  a  right  of  tax- 
ing themselves  and  their  property,  and  as  the  exigencies  of  govern- 
ment cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of 
this  right,  resting  confidently  on  the  interest  of  the  legislator 
and  on  the  influence  of  the  constituents  over  their  representatives 
to  guard  them  against  its  abuse. 

"  But  the  means  employed  by  the  government  of  the  Union 
have  no  such  security,  nor  is  the  right  of  a  state  to  tax  them  sus- 
tained by  the  same  theory.  Those  means  are  not  given  by  the 
people  of  a  particular  state,  not  given  by  the  constituents  of  the 
legislature,'  which  claim  the  right  to  tax  them,  but  by  the  people 
of  all  the  states.  They  are  given  by  all  for  the  benefit  of  all,  and 
upon  theory,  should  be  subjected  to  that  government  only,  which 
belongs  to  all."  ^ 

VSee,  also, Weston  «. City  of  Charles-    Bank.  9   Wheat.  732;  Bank  of  Corn- 
ton,  2  Pet.  449;  Osborn  «.  United  States    merce  o.  New  York  City,  2  Black.  620. 
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In  the  case  of  Bank  of  Commerce  v.  Nev^  York  City^  the 
question  involved  was  whether  the  stock  of  the  United  States, 
constituting  most  of  the  capital  stock  of  the  bank,  incorporated 
under  the  laws  of  New  York,  was  subject  to  a  tax  according  to 
its  value,  under  the  revenue  laws  of  that  state.  On  this  question 
Mr.  Justice  Nelson,  after  referring  to  various  authorities  bear- 
ing upon  the  question  and  sustaining  exemption  in  such  cases, 
observes : 

"  The  conclusive  answer  to  the  attempted  exercise  of  state 
authority  in  all  these  cases  is,  that  the  exercise  is  in  derogation 
of  the  powers  granted  to  the  general  government,  within  which 
it  is  admitted,  it  is  supreme.  That  government  whose  powers, 
executive,  legislative  or  judicial,  whether  it  is  a  government  of 
enumerated  powers  like  this  one  or  not,  are  subject  to  another 
distinct  government,  cannot  be  sovereign  or  supreme,  but  subor- 
dinate and  inferior  to  the  other.  This  is  so  palpable  a  truth  that 
argument  would  be  superfluous.  Its  functions  and  means  essen- 
tial to  the  administration  of  the  government,  and  the  employment 
of  them,  are  liable  to  constant  interruption  and  possible  annihil- 
ation. The  case  in  hand  is  an  illustration.  The  power  to  borrow 
money  on  the  credit  of  the  United  States  is  admitted.  It  is  one 
of  the  most  important  and  vital  functions  of  the  general  gov- 
ernment, and  its  exercise  a  means  of  supplying  the  necessary 
resources  to  meet  exigencies  in  times  of  peace  or  war.  But  what 
avail  is  the  function  or  the  means,  if  another  government  may  tax 
it  at  discretion.  It  is  apparent  that  the  power,  function,  or  means, 
however  important  and  vital,  are  at  the  mercy  of  that  govern- 
ment. And  it  must  be  always  remembered,  if  the  right  to  im- 
pose a  tax  at  all  exists  on  the  part  of  the  other  government,  ^  it 
is  a  right  which  in  its  nature  acknowledges  no  limits.'  And  the 
principle  is  equally  true  of  every  power  or  function  of  a  gov- 
ernment subject  to  the  power  or  control  of  another." 

It  will  be  apparent  that  it  is  difficult,  in  the  somewhat  com- 
plicated structure  of  our  state  and  national  governments,  to  fix 
the  exact  boundary  line  between  the  two ;  and  this  question  of 
taxation  has  been  one  of  the  prolific  sources  of  embarrassment 
in   this  respect.     Their  powers  are  so  closely  and   intimately 

»  2  Black.  (U.  S.)  620. 
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related,  that  where  the  limits  of  the  one  is  fixed  the  other  ends, 
and  the  whole  complicated  stnicture  may  become  harmonioue, 
only,  by  application  of  the  fundamental  principle  that  each  is  sov- 
ereign and  independent  within  the  proper  sphere  and  scope  of 
its  powers,  and  may  exercise  the  functions  of  sovereignty  as 
provided  by  the  Federal  constitution,  in  the  one  case,  and  sub- 
ject only  to  the  limitations  of  the  constitutions  of  the  respective 
states,  and  of  the  Federal  constitution,  in  the  other. 

Sec.  521.  Bxemption  from  taxation  xmdee  the  National  '"•"^"g  Law.— 

The  National  Banking  Law,  on  the  subject  of  taxation,  provides 
as  follows :  — 

*'  Sec.  5214.  In  lieu  of  all  existing  taxes,  every  association 
shall  pay  to  the  treasurer  of  the  United  States,  in  the  months  of 
January  and  July,  a  duty  of  one-half  of  one  per  centum  each 
half-year  upon  the  average  amount  of  notes  in  circulation,  and  a 
duty  of  one-quarter  of  one  per  centum,  each  half-year,  upon  the 
average  amount  of  its  deposits,  and  a  duty  of  one-quarter  of 
one  per  centum,  each  half-year,  on  the  average  amount  of 
its  capital  stock,  beyond  the  amount  invested  in  United  States 
bonds.     *     *     * 

"  Seo.  5219.  Nothing  herein  shall  prevent  all  the  shares  in 
any  association  from  being  included  in  the  valuation  of  the 
personal  property  of  the  owner  or  holder  of  such  shares,  in 
assessing  taxes  imposed  by  authority  of  the  state  within  wliich 
the  association  is  located ;  but  the  legislature  of  each  state  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  the  state, 
subject  only  to  the  two  restrictions,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  snch  state,  and  that  the  shares 
of  any  national  banking  associations  owned  by  non-residents  of 
any  state,  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere. 

Nothing  herein  contained  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  state,  county,  or  muni- 
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cipal  taxes,  to  the  same  extent,  according  to  its  value,  as  other  real 
property  is  taxed."  * 

Under  the  foregoing  provisions  it  was  held,  in  Van  AU'&ti  v. 
The  A%%e%BOT%^  that  the  shares  of  banking  associations,  organized 
under  said  act  and  in  the  hands  of  the  shareholders,  were  subject 
to  taxation  by  the  state  in  which  the  association  is  formed,  sub- 
ject to  the  restrictions  mentioned,  although  the  whole  capital  of 
such  association  may  be  vested  in  national  securities,  which  are 
declared  by  an  act  of  Congress  to  be  "  exempt  from  taxation  by 
or  under  state  authority." " 

Sec.  522.  Municipal  snbscriptloxiB  in  aid  of  corporate  enterpiifles  and 
taxation  therefor.  —  According  to  many  authorities,  the  public  inter- 
est is  so  much  identified  with  railroad  and  other  corporate  enter- 
prises, as  to  authorize  a  subscription  of  towns,  cities  or  counties, 
to  the  corporate  stock,  by  virtue  of  a  power  conferred  upon  them 
by  statute,  especially  where  such  roads  are  constructed  through,  or 
such  enterprises  are  organized  and  carried  on  within,  such  towns, 
cities  or  counties.*  Subscriptions  made  by  the  proper  agents  of 
such  towns,  cities  or  counties,  duly  authorized  therefor,  have, 
perhaps,  usually  been  held  binding  upon  the  municipal  corpora- 
tions whom  they  represent ;  and  if  the  authority  to  make  such 
subscriptions  on  the  part  of  such  corporations  exists,  it  would  be 
the  manifest  duty  of  the  proper  authorities,  in  the  absence  of 
other  provisions,  to  levy  and  collect  a  special  tax  for  the  purpose 

»  Rev.  Stat.  U.  S.  1874;  Act  June  8,  delphia.  21  Pa.  St.  147;  Moera  tj.  The 

1864.  City,  of  Reading,  id.  188  ;  Cincinnati, 

*  3  Wall.  578.  etc.,  R.  Co.  «.  Commissioners,  1  Ohio 

•See,  also,  the  same   doctrine   in  (N.  8.),  77;  Cass  «.  Dillon,  2  id.  607; 

Lionberger  v.  Rouse,  9  id.  468;  Na-  New  Orleans,  etc.,  R.  Co.  i;.  Succession, 

tional   Sank    v.    Commonwealth,    id.  etc.,  8  La.  Ann.  841 ;  Slack  v.  Mays- 

858;  Mintzer  v.  County  of  Montgom-  ville,  etc.,  R.  Co.,  18  B.  Monr.  1 ;  Cov- 

ery,  54  Pa.  St.  189;  Monroe  Co.  Sav.  ington,  etc.,  R.  Co.  o.  Kenton  Co.  Ct., 

Bank  «.  Rochester,  37  N.  Y.  865;  So-  12  id.  144;  Talbot  a.  Dent,  9  id.  626; 

cjety,  etc..  «>.  Coite,  6  Wall.  594;  Prov-  Justices,  etc.,-©.  Turnpike  Co.,  11  id. 

ident  Inst.  d.  Massachusetts,  id.  611.  145;   Shaw  t).   Dennis,  5  Gilm.  405; 

But  see  Bank  Tax  Case.  2  Wall.  200.  People  «.  Mayor,  etc..  4  N.  Y.  419; 

United  States  certificates  of  indebted-  Bridgeport    «.    Housatonlc     R.    Co. , 

ness,  under  the  act  of  March  1, 1862,  15  Conn.  475 ;  Stein  'o.  City  of  Mobile, 

are  not  exempt  from  taxation.     Peo-  24  Ala.  591 ;  Nichol  v.  Nashville,  9 

pie  17.  Hoffman,  87  N.  H.  9.  And  under  Hunlph.  252 ;    Augusta  Bank  v.  Au- 

the  act  of  February  25,  1862,  legal  ffusta,49Me.507;  Parker  «>.  Scogin,  11 

tender  notes  are  not  exempt.    People  La.  Ann.  629;  Dill,  on  Mun.  Corp., 

fj.  Board  of  Supervisors,  87  N.  Y.  21.  §  104. 

^Sharpless  d.  The  Mayor  of  Phila- 
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of  meeting  such  obligations.  But,  on  this  subject,  there  has  been 
a  great  diversity  of  views  and  decisions,  and  in  the  same  states, 
the  decisions  have  fluctuated/ 

Mr.  Redfield,  on  this  subject,  observes :  "  It  is  not  now  import- 
ant to  discuss  the  principle  of  these  conflicting  decisions,  since  the 
tide  of  judicial  opinion  is  almost  all  in  one  direction  and  not  in 
concurrence  with  the  latter  determinations.  For  ourselves,  we 
are  free  to  confess  that  we  could  never  comprehend  the  basis  upon 
which  so  many  able  jurists  in  this  country  have  professed  to  per- 
ceive clearly,  the  reason  for  giving  municipal  corporations  the 
power  to  become  stockholders  in  railway  companies.  We  have 
always  felt  that  it  was  one  of  those  cases  in  jurisprudence,  where 
the  wish  was  father  to  the  thouglit."  * 

And  Mr.  Dillon  says:  "The  most  noted  of  extraordinary 
powers  conferred  upon  municipal  corporations  is  the  authority  to 
aid  in  the  construction  of  railways  by  subscription  to  their  stock, 
and  taxing  the  inhabitants  or  the  property  within  their  limits  to 
pay  the  indebtedness  thereby  incurred.  Legislation  of  this  kind 
had  its  origin  within  a  period  comparatively  recent,  and  has  been 
more  or  less  resorted  to,  at  times,  by  almost  every  state  in  the 
Union.  As  it  is  the  author's  duty,  in  a  work  of  this  character,  to 
state  what  the  law  is,  rather  than  what,  in  his  judgment,  it  ought 
to  be,  he  feels  constrained  to  admit  that  a  long  and  almost 
unbroken  line  of  judicial  decisions  in  the  courts  of  most  of  the 
states,  has  established  the  principle  that,  in  the  absence  of  special 
restrictive  constitutional  provisions,  it  is  competent  for  the  legi^- 
lature  to  authorize  a  municipal  or  public  corporation  to  aid,  in  the 
manner  above  indicated,  the  construction  of  railways  nmning 
near,  or  to,  or  through  them.  *  *  *  Notwithstanding  the 
opinion  of  so  many  learned  and  eminent  judges,  there  remain  seri- 
ous doubts  as  to  the  soundness  of  the  principle,  viewed  simply  as 
one  of  constitutional  law.  Begarded  in  the  light  of  its  effects, 
however,  there  is  little  hesitation  in  affirming  that  this  invention 

1  See,  against  this  doctrine,  Stokes  St.  Louis  «.  Alexander,  28  Mo.  483 : 

V.  County  of  Scott,  10  la.  166 ;  State  Thorpe  v.  Rutland,  etc.,  R  Co.,  27  Vt. 

of  Iowa  t).  County  of  Wapello,  18  id.  140;   Thomson  v.  Lee  County,  8  Wail. 

388  ;  Griffith  d.  Commissioners,  etc.,  827.    The  contrary  authorities  will  be 

20  Ohio,  609 ;  Pennsylvania  R.  Co.  9.  cited  hereafter. 

City  of  Philadelphia,  47  Pa.  St.  189 ;  *1  Redf.  on  RaU.,  §  280,  note  1. 
Taylor  v.  Newberne,  2  Jones'  Eq.  141 ; 
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to  aid  the  enterprises  of  private  corporations,  has  proved  itself 
baneful  in  the  last  degree."  * 

Notwithstanding  the  reasons  adduced  against  the  doctrine,  based 
upon  fundamental  principles  of  the  law,  the  authorities  have 
constantly  been  multiplying  in  support  of  the  right  of  municipal 
corporations  to  subscribe  for  the  stock,  and  thereby  aid  in  the 
construction  of  railroads  and  other  corporate  enterprises. 

"  The  tide  rolls  on  with  the  general  approbation,  and  the  only 
hope  now  is  to  be  able  to  fix  such  limits  to  railway  extension,  by 
means  of  municipal  aid,  that  the  entire  property  of  the  country 
may  not  be  thrown  into  public  and  official  administration  by 
means  of  the  unlimited  power  of  extension  of  taxation."  ' 

Where  there  is  no  special  constitutional  limitation  on  the  sub- 
ject, and  authority  is  conferred  for  this  purpose,  on  the  town,  city, 
or  county,  it  seems  settled  by  at  least  the  greatest  number  of 
authorities,  that  they  may  subscribe  for  railroad  or  other  corporate 
stock,  borrow  money  to  pay  for  the  same,  and  levy  a  tax  to  pay 
the  subscription  or  repay  the  loan ;  and  that  this  authority  may  be 
exercised  without  .a  submission  of  the  matter  to  the  citizens,  or 
an  approval  of  the  same  by  a  popular  vote.* 

The  consideration  of  this  question  in  this  connection,  is  pertinent 
and  important  only,  as  it  involves  the  question  of  taxation.  It  is 
evident  that  if  a  municipal  corporation  may  subscribe  for,  or  bor- 
row money  to  pay  a  subscription  to,  a  railroad  or  other  private 

^  Dill  on  Mun.  Corp.,  §  104.  qaiescence  in  the  validity  of  bonds 

*  1  Hedf .  on  Railw.,  ^  280.  issued    by  a    municipal    corporation. 

See,  however,  recent  decisions  against  would  raise  a  presumption  that  there 

the  legality  of  municipal  aid  in  such  was  a  compliance  with  the  requisite 

cases.   Fisk  v.  City  of  Kenosha,  26  V7is.  formalities  in  issuing  them. 


23  ;  English  v.  Chicot  Co.,  26  Ark.  454 


Hanson  v.  Vernon,  27  la.  26 ;  Whiting    New  York.   People  v.  Mitchell,  35  N.  Y. 


V.   Sheboygan  R.    Co.,  25   Wis.  167 


V.  Rutland,  etc.,  R.  Co.,  27  Vt.  140 
State  V.  Conlin,  id.  318;  Lincoln  v 
Smith,  id.  328  ;  State  «.  Parker,  26  id 


See,  also,  the  same  general  doctrine  in 


551;  White  v.  Syracuse  &  U.  Q.  Co.,  14 


People  V,  Salem,  20  Mich.  452 ;  Thorpe    Barb.  559  ;  Copes  v.  Charlestown,  10 


Rich.  (S.  C.)  491 ;  Clark  v.  City  of  Ro- 
chester, 24  Barb.  446 ;  Grant  9.  Court- 
er,  24  id.  232  ;  Benson  v.  Mayor  of  Al- 


357 ;  Walker  v.  City  of  Cincinnati,  21  bany,  24  id.  248  ;  Starin  v.  Genoa,  23 

Ohio  St.  14;  Beckel  v.  Union  Tp.,  15  N.  Y.    439;  Winn  v.    Macon,  21  Ga. 

Ohio  St.  437.  275,  where  it  was  held  that  the  legis- 

*  In   addition  to  the  authorities  al-  lature    might    ratify    a    subscription 

ready  cited  in   support  of  this  view,  made    without    authority.     And    the 

see,  also,  Thomson  v.  Lee  County,  3  same  doctrine  was  held  in  Butler  v. 

Wall.  327  :  Buty  v.  City  of  Muscatine,  Dunham,  27   111.  474,  and  Common- 

8  id.  575 ;  Pendleton  v.  Amy,  13  id.  297,  wealth  «.  Perkins.  43  Pa.  St.  400. 
where  it  was  also  held,  that  long  ac- 
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corporation,  the  money  requisite  to  liquidate  such  indebtedness 
must  be  raised  in  the  usual  way,  by  a  levy  and  collection  of  taxes, 
therefor.  And  such  levy  and  collection  would  not  only  be  a 
duty  imposed  upon  the  proper  officers  of  the  corporation,  but  the 
obligation  in  this  respect  could  be  enforced  by  mandamufi.* 

1  State  V.  City  of  Davenport,  12  la.  6  id.  705  ;  Butz  v.  City  of  Muscatine,  8 

836 ;  Von  Hoffman  v.  City  of  Quincy,  4  id.  575  :  Mayor  v.  Lord,  9  id.  409.    See 

Wall.    585;    Sapervisora    o.    United  Mandapius. 
States,  id.  485 ;  City  of  Galena  «.  Amy, 
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Sec.  524.  Corporate  liability  for  negligenoe  and  wrongfol  acta  of  agents 
or  servants. —  A  corporation  being  an  artificial  person  must  neces- 
sarily  discharge  its  functions  through  agents  and  servants,  and  as  a 
result,  is  necessarily  and  justly  held  chargeable  for  the  manner  in 
which  their  duties  are  discharged.  It  is  liable  for  the  negligent  or 
tortious  acts  of  its  servants  or  agents  within  the  scope  of  their 
authority,  upon  the  same  grounds,  in  the  same  manner  and  to  the 
same  extent  as  an  individual,  and  that,  too,  without  any  reference 
to  the  objects  or  purposes  for  which  it  was  established  or  the 
powers  conferred  or  restrictions  imposed  upon  it  by  law.  The 
defense  of  ultra  vires  does  not  generally  apply  in  cases  of  tort.' 
The  law  never  authorizes  an  unlawful  act.  A  corporation  has  no 
authority  from  its  charter  or  from  the  general  law  to  publish 


'  "  Corporations,"  says  the  court  in  (U.  8.  C.  C.)  9 ;  Goodspeed  ©.  East 
Bissell  t.  Southern,  etc.,  R.  R.  Co., 22  N.  Haddam  Bank,  22  Conn.  530.  The 
Y.  258,  '^like  natural  persons  have  ground  upon  which  this  liability  la 
the  capacity  to  do  wrong  ;  and  vken^  predicated  is,  that,  as  a  corporation 
in  their  dealings^  they  break  over  the  re-  necessarily  acts  by  agents,  by  com- 
straint  imposed  upon  them,  an  exempt-  mitting  any  authority  to  them,  it  must 
ion  from  liability  cannot  be  claimed  on  '  be  made  chargeable  for  any  abuse  of 
the  mere  grownd  thcU  they  have  no  the  power  so  intrusted  to  them, 
power  to  act.''*  Green  «.  London,  etc.,  rather  than  an  innocent  party,  nowise 
Omnibus  Co.,  7  C.  B.  (N.  S.)  290 ;  Lim-  in  fault.  Thus,  where  the  officers 
pus  v.  General  Omnibus  Co.,  1  H.  &  of  a  corporation  issue  fraudulent 
C.  528.  Where  a  corporation  intrusts  stock  and  permit  its  transfer,  it  is 
an  agent  with  a  duty  that  does  or  may  liable  to  the  party  receiving  such 
involve  the  use  of  force  and  personal  stock,  precisely  the  sams  as  it  would 
violence  to  others,  if  the  servant,  in  be  if  the  stock  was  genuine.  The 
the  discharge  of  such  duty,  goes  traneaetion  is  fraudulent  and  is  the 
beyond  the  proper  limits  in  its  use,  cause  of  the  injury  and  the  basis  of 
the  corporation  is  answerable  for  the  recovery.  The  court  under  such  cir- 
consequences.  Hewett  v.  Swift,  8  cumstances  will  not  hear  the  party 
Allen  (Mass.),  420  ;  Moore  v.  Fitch-  upon  its  assertion  that  the  act  is  ultra 
burgh  It.  Co.,  ante.  So  where  the  vires.  N.  Y.  &  N.  H.  R.  Co.  tr. 
act  m^y  result  in  a  nuisance.  Rex  v.  Schuyler,  ante;  Aldrich  v.  Press  Print- 
Medley ,  an£«;  Ellis  v.  Sheffield  Gas  Co.,  ingCo.,  9  Minn.  183;  Whitfield  v.  S. 
18  Jur.  146.  The  liability  of  a  corpo-  E.  R.  Co.,  81  L.  T.  113  ;  Terre  Haute 
ration  for  the  wrongful  acts  of  its  Gas  Co.  v.  Teel,  20  Ind.  181 :  Taylor  «. 
agents  stands  upon  the  same  ground  Boston  Water  Power  Co.,  12  Gray 
as  that  of  a  natural  person,  and  it  is  (Mass.),  415  ;  Moore  v.  B^tchburgh  R. 
liable  for  the  consequences  of  wrong-  Co.,  4  id.  465  ;  St.  Louis,  etc.,  R.  Co.  t, 
ful  acts  committed  by  them,  within  Dalby,  19  111.  353  :  Foote  v.  Cincinnati, 
the  scope  of  their  authority,  however  9  Ohio,  31 ;  Duncan  v.  Surrey  Canal,  3 
foreign  to  its  nature,  or  however  much  Starkie,  50 ;  Stevens  c.  Boston,  etc.,  R. 
the    same  may  be  in    excess  of    its  Co.,  1  Gray  (Mass.),  277;  Rot  t.  Med- 

§  ranted  powers.    N.  Y.  &  New  Haven  ley,  6  C.  &  P.  292 ;  State  v.  Vt.  Cent. 

.    Co.    V.    Schuyler,    84  N.   Y.    30  ;  R.  Co.,  27  Vt.  108 ;  Hewett  «.  Swift,  3 

Kneass  v.  Schuylkill  Bank,  4  Wash.  Allen  (Mass.),  420 ;  Thayer  o.  Boston. 
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a  libel,  to  commit  an  assault,  or  to  erect  or  maintain  a  nuisance, 
yet  it  may,  through  its  servants  or  agents,  commit  these,  as 
well  as  other  ofEenses,  and  be  answerable  therefor,  either  civilly 
or  criminally,  the  same  as  an  individual  would  be/  They 
are  liable  for  the  torts  of  their  agents  as  well  as  for  their  con- 
tracts,' but  in  order  to  establish  a  ground  of  recovery  the  act 
must  be  one  that  was  within  the  scope  of  the  authority  of  such 
agent  or  servant.' 

Sec.  525.  Illustration  of  the  rule.  —  Thus,  if  an  agent  of  the 
corporation  commits  an  assault,  unless  it  was  fairly  within  the 
scope  of  his  duty,  the  corporation  cannot  be  held  chargeable 
therefor,  as  where  an  oflBcer  of  a  bank  assaults  a  person  who 
goes  there  upon  business ;  *  but  if  the  duty  committed  to  the 
agent  was  such  that  the  assault  was  an  incident  thereof,  that  is,  if 
it  was  committed  in  the  discharge  of  such  duty  and  in  further- 
ance thereof,  the  corporation  is  Kable  therefor  the  same  as  an 
individual  would  be.  Thus,  a  railroad  company,  by  placing  a 
conductor  in  charge  of  a  train  of  cars  to  coUect  fares,  is  liable 
for  an  assault  committed  by  him  or  by  his  direction  in  discharg- 
ing that  duty,  even  though  the  act  is  ill-advised,  unnecessary 
and  entirely  unlawful.* 

19  Pick.  (Mass.)  511  ;  Thatcher  «.  Lyman  d.  White  River  Bridge  Co.,  2 
Bank.  5  Sandf.  (N.  Y.)  121 ;  Beach  v,  Aiken  (Vt.),  255  ;  Whiteman  v.  R.  Co., 
Fulton  Bank,  7  Cow.  (N.  Y.)  485;  2  Harr.  (Del.)  514;  Underwood  t).  New- 
Edwards  «.  Union  Bank,  1  Fla.  136  ;  port  Lyceum,  5  B.  Monr.  (Ky.)  129. 

'  First  Baptist  Church  «.   Schenec-  ^  Wood's  Law  of  Master  and  Serv- 

tady,  etc.,  R.  R.  Co.,5  Barb.  (N.  Y.)  ant,  548-^580.    In  Ramsden  v,  Boston 

79 ;  Rhodes  v,  Cleveland,  10  Ohio,  169 ;  &  Albany  R.  Co.,  104  Mass.  117;  6  Am. 

Thompson  o.  New  Orleans  &  Carrolton  Rep.  117,  the  female   plaintiff  was  a 

Co.,  10  La.  Ann.  403;  Little  Miami  passenger  upon  the  defendants'  rail- 

R.  R.  Co.  V,  Stevens,  20  Ohio,  415.  road,  and  upon  being  called  upon  for 

'  Beach  «.  Fulton  Bank,  7  Cow.  (N.  her  fare    paid    it  to  the  conductor. 

Y.)  485  ;    Hawkins  v.  Dutchess,  etc.,  Soon  after  he  called  upon  her  again 

Steamboat  Co.,  2  Wend.  (N.  Y.)  452;  for  her  fare,  and  she  declined  to  pay 

Lyman  v.  White  River  Bridge  Co.,  2  him,  informing  him  that  she  had   al- 

Aik.  (Vt.)  255;  Moore  0.  FitchburghR.  ready  paid  it  to  him.    This  the  con- 

R.  Co.,  5  Gray  (Mass.),  465.  ductor  denied,  and  used  very  abusive 

^Orr  V.  Bank  of  United  States,  1  and  ins  j1  ting  language  to  her,  and  de- 
Ohio,  36.  mande<l  that  she  should  give  him  her 

*  Orr  9.  Bank,  ante,  parasol  to  keep  as  security  for  her 
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Sec.  526.     The  miodm,  qui  fauoit  per  alium  fnoit  per  fe,  fpecially  appU- 

oable  to  ooiporatioiui,  —  The  rule  is,  that  ^^when  a  person  puts 
another  in  his  place  to  do  certain  acts  in  his  absence,  he  necessarily 
leaves  him  to  determine  for  himself,  according  to  his  judgment 
and  discretion,  according  to  circumstances  and  exigencies  that  may 
arise,  when  and  how  the  act  is  to  be  done,  and  trusts  him 
for  its  proper  executiou;  consequently  he  is  liable  for  the 
wrongful  execution  of  the  act,  both  in  the  manner  and  occasion  of 
doing  it,  provided  it  is  done  bona  fide  in  the  prosecution  of  his 
business  and  within  the  scope  of  the  servant's  express  or  implied 
authority,  and  not  from  mere  caprice  and  wantonness,  and  wholly 

fare,  which  she  refused  to  do,  and  the  train,  and,  after  it  had  started,  the 
conductor  thereupon  took  hold  of  the  conductor  told  him  to  ^et  off.  The 
parasol  and  forcibly  wrenched  it  from  plaintiff  offered  to  pay  nis  fare,  but 
her  possession.  The  lower  court  held,  the  conductor  declined  to  receive  it, 
as  a  matter  of  law,  that  no  recovery  and,  while  the  train  was  in  motion, 
could  be  had,  because  no  authority,  gave  him  a  push,  so  that  to  save  him- 
express  or  implied,  existed  on  the  part  self  he  had  to  jump,  and  thus  was  seri- 
of  the  conductor  to  seize  the  property  ously  injured.  It  appeared  that  the 
of  a  passenger  for  the  payment  of  company  had  issued  printed  instruc- 
fare.  But,  upon  appeal,  this  ruling  tions  as  follows  :  *'  The  conductor  will 
was  reversed,  Gray,  J.,  remarking:  not  allow  any  person  to  ride  in  any 
"  The  use  of  unwarrantable  violence  freight  car  attached  to  their  train."  of 
in  attempting  to  collect  fare  of  the  which  instruction  the  conductor  was 
plaintiff  was  as  much  within  the  scope  aware  ;  and  this  was  the  only  authori- 
of  the  conductor's  employment  as  the  ty  or  instruction  under  which  the  con- 
exercise  or  threat  of  unjustifiable  ductor  acted.  The  court  held  that  the 
force  in  ejecting  a  passenger  from  the  company  were  liable  for  the  injury, 
cars.  Neither  the  corporation  nor  the  In  an  Indiana  case  (Jeffersonville  R. 
conductor  has  any  more  lawful  au-  Co.  9.  Rogers,  38  Ind.  116)  it  appeared 
thority  to  needlessly  kick  a  passenger  that,  by  a  regulation  of  the  defend- 
or  make  him  jump  from  the  cars  when  ant  —  a  railroad  company  —  an  addi- 
in  motion  than  to  wrest  from  the  tlonal  sum  was  charged  of  passengers 
hands  of  a  passenger  an  article  of  who  had  not  procured  tickets  before 
apparel  or  personal  use,  for  the  pur-  entering  the  cars.  The  plaintiff  ap- 
pose of  compelling  payment  of  fare,  plied  at  the  ticket  office  of  defendant 
Either  is  au  unlawful  assault ;  but,  if  for  a  ticket  to  C,  but,  without  fault 
committed  in  the  exercise  of  the  gen-  on  his  part,  failed  to  procure  it.  On 
eral  power  vested  by  the  corporation  the  cars  he  informed  the  conductor  of 
in  the  conductor^  the  corporation  as  his  attempt  to  procure  a  ticket,  and 
well  as  the  conductor  is  liable  to  the  tendered  the  sum  required  to  purchase 
party  injured."  a  ticket.  The  conductor  demanded 
In  another  case.  Holmes  «.  Wake-  an  additional  sum,  which  the  plaintiff 
field  et  cU.,  12  Allen  (Mass.),  580,  it  refused  to  pay.  The  conductor  there- 
was  held  that  even  though  the  plain-  upon  ejected  him  from  the  car,  and 
tiff  was  a  trespasser  at  the  time  when  the  court  held  that  the  defendants 
the  injury  was  inflicted,  yet,  if  in  were  not  only  liable  for  the  injury, 
ejecting  him  from  the  train  the  con-  but  that,  if  the  jury  found  that  the 
ductor  uses  more  force  than  is  reasona-  act  was  done  through  "  oppressive 
ble  or  necessary  to  accomplish  his  re-  malice  or  wantonness/'  exemplary 
moval,  or  removes  him  under  improper  damages  might  be  given,  and  a  ver- 
circumstances,  the  company  would  be  diet  for  $1,000,  under  the  dream- 
liable  for  the  injury.  Thus,  in  this  stances,  was  held  not  excessive, 
case,  the  plaintiff  got  upon  a  freight 
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outside  the  duties  imposed  upon  him  by  the  master.''  *  And  this 
rule  applies  with  equal,  even  more  force,  to  corporations  that  in 
the  very  nature  of  things  must  act  through  employees,  and  ex- 
tends to  every  agent  employed,'  from  the  highest  to  the  lowest, 
the  simple  test  of  liability  being,  whether  the  act  was  done  in  the 
discharge  of  a  duty  committed  to  such  agent  by  the  corporation 
and  within  the  scope  of  his  authority,  express  or  implied.* 

Seo.  527.  Oasei  muBtrating  the  maxim.  —  In  Limpu8  V.  General 
Omnibus  Company ^  it  was  held,  that  the  driver  of  an  omnibus, 
employed  to  pick  up  passengers  for  a  corporation,  who  drove  his 
horses  against  a  rival  coach  in  order  to  obtain  passengers,  was 
treated  as  doing  an  act  within  the  scope  of  his  authority,  although 
he  had  been  expressly  directed  not  to  do  such  an  a^t*  The 
defendants  had  given  instructions  to  their  driver  not  to  ob- 
struct any  omnibus.  It  was  contended  upon  the  hearing  in 
the  Exchequer  Chamber  that  no  recovery  could  be  had,  because 
the  act  was  wiUfvlly  am^d  purposely  done  by  the  servant  in  di- 
rect disobedience  of  the  master's  orders,  and  Mellish,  in  his  argu- 
ment for  the  defendants,  contended,  upon  the  authority  of  Croft 
v.  Alison  (4  B.  &  Aid.  590),  that  no  recovery  could  be  had  be- 
cause the  driver  was  pursuing  a  purpose  of  his  own,  and  not  his 
master's  business,  when  he  did  the  act  complained  of,  and  cited 
the  rule  laid  down  in  the  case  last  referred  to,  viz. :  "  If  a  servant 
driving  a  carriage,  in  order  to  efEect  some  purpose  of  his  own, 
wantonly  strikes  the  horses  of  another  and  produces  the  accident, 
the  master  will  not  be  liable.  But  if,  in  order  to  perform  his 
master's  orders,  he  strikes,  but  injudiciously,  and  in  order  to  ex- 
tricate himself  from  a  difficulty,  that  will  be  negligent  and  care- 
less conduct,  for  which  the  master  will  be  liable,  being  an  act 
done  in  pursuance  of  the  servant's  employment."  Williams,  J., 
interrupting  the  counsel,  said :  "  If  a  driver,  in  a  moment  of  pas- 
sion, vindictively  strikes  a  horse  with  a  whip,  that  would  not  be 
an  act  done  in  the  course  of  his  employment ;   but  in   this  case 

'  Wood's  Law  of  Master  and  Serv-  H.  &  C.  528.    See,  also,  S.  P.  Green  c. 

ant,  562 ;  Weed  v.  Panama  R.  Co.  London  Omnibus  Co.,  7  C.  B.  (N.  S.) 

«  Wood's  Law  of  Master  and  Ser-  290;  Gofft>.  Great  Northern  R.  Co.,  8 

yant,  562  et  uq.  El.  &  El.  672. 

*  Limpas  «.  General  Omnibus  Co.,  1 

78 
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the  servant  was  purauing  the  purpose  for  which  he  was  employed, 
viz.,  to  drive  the  master's  omnibus.  Suppose  a  master  told  his 
coachman  not  to  drive  when  he  was  drunk,  but  he  nevertheless 
did  so,  would  not  the  master  be  responsible  ?  "  To  which  Mr. 
Mellish  responded :  "  Here  the  defendants'  driver  recklessly  and 
purposely  obstructed  the  plaintiff's  omnibus.  That  was  not  an 
act  within  the  scope  of  his  employment,  and  was  contrary  to  the 
orders  given  to  him  by  his  master."  Crompton,  J.,  said  :  "  Was 
not  the  driver  carrying  out  his  master's  purposes  in  attempting  to 
get  before  the  other  omnibus  and  pick  up  passengers  ? "  Wil- 
liams, J.,  said :  "  Suppose  the  driver  of  an  omnibus  saw  a  passen- 
ger waiting  at  a  distance,  and,  in  order  to  reach  him  before  an- 
other omnibus,  drove  at  full  speed  and  thereby  drove  over  a  per- 
son, would  not  the  master  be  liable  ? "  It  was  held  by  the  court 
(WiGHTMAN,  J.,  dissenting)  that  the  defendants  were  liable,  and 
the  doctrine  of  Lyons  v.  Martin  (8  Ad.  &  El.  515),  that,  in 
order  to  render  the  master  liable,  the  act  done  by  the  servant 
must  be  lawful,  was  directly  impugned  by  Crompton,  J.,  in  the 
course  of  his  opinion,  and  it  may  be  regarded  as  settled,  beyond 
question,  that  the  question  of  the  lawfulness  or  unlawfulness  of 
the  servant's  act  does  not  affect  the  question  of  the  master's  lia- 
bility ;  but  if  the  act  was  done  in  the  course  of  his  employment, 
and  in  furtherance  of  the  master's  business,  and  is  within  the 
authority  of  the  servant,  express  or  implied,  the  master  is  liable, 
even  though  the  act  is  unlawful,  willful,  wanton  or  malicious.  * 
On  the  trial  of  t;he  action  Martin,  B.,  instructed  the  jury  that,  if 
the  defendants'  driver,  being  irrit-ated,  acted  carelessly^  recklessly , 
wcmtonly,  or  improperly^  hut  in  the  course  of  his  emplotjment^ 
and  in  doing  that  which  he  believed  to  be  for  the  interest  of  the 
defendants,  then  the  defendants  were  responsible,  and  that  the 
instructions  given  by  them  to  the  driver  not  to  obstruct  other 
omnibuses,  if  he  did  not  observe  them,  were  immaterial  as  to  the 

»Howe    t>.    Newraarch,     13     Allen  Bush  (Ky.),   147;    8   Am.   Rep.  451; 

(Mass.),  49 ;    Ramsden  o.  Boston  and  Goddard  «.  Qrand  Trunk  R.  R.  Co.,  57 

Albany  R.  R.   Co.,  ante  ;   Holmes  «.  Me.  203 ;  2  Am.  Rep.  89 ;    Jactson  c. 

Wake'field,  arde ;    Rounds  ©.  Del.  and  The  Second  Av.  R.  R.  Co.,  47  N.  T. 

Lackawanna  R  R.  Co.,  «»<« ;    Moore  274;    7    Am.    Rep.    448;    Hiffgins  t». 

D.  Pitchburff  R.  R.  Co.,  4  Gray  (Mass.),  Watervliet  Turnpike  Co.. 46  N.  Y.  S3 ; 

465 ;  Hewett  ©.  Swift,  3  Allen  (Mass.),  7  Am.  Rep.  293 ;   Duggins  «.  Watson. 

420 ;  Bryant  f>.  Rich,  106  Mass.  180  ;  8  15  Ark.  118. 
Am.  Rep.  311 ;    Sherley  «.  Billings,  8 
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question  of  the  master  s  liability,  but  that  if  the  true  character  of 
the  driver's  act  was,  that  it  was  an  act  of  his  own,  and  in  order 
to  effect  a  purpose  of  his  own,  then   the  defendants  were  not  re- 
sponsible.    Upon  this  direction  being  excepted  to,  the  Exchequer 
Chamber  held  that  it  was  correct.     In  the  course  of  his  judgment, 
Willes,  J.,  said :  "It  appears  clearly  to  me  that  this  was  (and  it 
was  treated  by  my  brother  Martin  as)  a  case  of  improper  driving, 
and  not  a  case  in  which  the  servant  did  any  thing  altogether  in- 
consistent with  the  discharge  of  his  duty  to  his  master,  and  out 
of  the  course  of  his  employment,  a  fact  upon  which  it  appears  to 
me  that  the  case  turns.     This  omnibus  of  the  defendants  was 
driven  in  before  the  omnibus  of  the  plaintiff.     Now,  of  course, 
one  may  say   that  it  is  no  part  of  the  duty  of  a  servant  to  ob- 
struct another  omnibus,  and  that  in  this  case  the  servant  had  dis- 
tinct orders  not  to  obstruct  the  other  omnibus.     I  beg  to  say,  in 
my  opinion,  those  instructions  were"  perfectly  immaterial.     If 
they  were  disregarded,  the  law  casts  upon  the  master  the  liability 
for  the  acts  of  his  servants,  in  the  course  of  liis  employment,  and 
the  law  is  not  so  futile  as  to  allow  the  master,  by  giving  secret 
instructions  to  a  servant,  to  set  aside  his  liability.     I  hold  it  to 
be  pcirfectly  immaterial  that  the  master  directed  the  servant  not 
to  do  the  act  which  he  did.     As  well  might  it  be  said  that  if  a 
master,  employing  a  servant,  told  him  that  he  should  never  break 
the  law,  he  might  thus  absolve  himself  from  all  liability  for  any 
act  of  the  servant,  though  in  the  course  of  the  employment." 
Byles,  J.,  puts  the  case  very  pertinently.     He  says :  "  I  am  also 
of  opinion  that  my  brother  Mabtin's  direction  in   this  case  was 
correct.     He  uses  the  words  ^  in  the  course  of  his  employment,' 
which,  as  my  brother  Willes  has  pointed  out,  are  expressions  di- 
rectly justified  by  the  decisions.     His  direction,  as  I  understand 
it,  amounts  to  this,  that  if  a  servant  acts  in  the  prosecution  of  his 
master's  business,  with  the  intention  of  benefiting  his  master,  and 
not  to  benefit  or  gratify  himself,  then  the  master  is  responsible, 
although   it  were  in  one  sense  a  willful  act  on  the  part  of  the 
servant.     Now,  it  is  said  that  this  was  contrary  to  the  master's  in- 
structions.    That  might  be  said  in  ninety-nine  cases  out  of  a 
hundred,  where  actions  are  brought  against  the  master  to  recover 
damages  for  the  reckless  driving  of  a  servant.     It  is  said  that  it 
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was  an  illegal  act.  So,  in  almost  every  case  of  an  action  against 
the  master  for  the  negligent  driving  of  a  servant,  an  illegal  act  is 
imputed  to  the  servant." 

Seo.  528.  In  Rounds  v.  Delaware  cfe  Lackawanna  Railroad 
Oompa/ny^  a  New  York  case,  the  question  of  the  implied  powers  of 
a  servant  was  ably  discussed  and  considered,  and  what  we  conceive 
to  be  the  true  rule  announced.  In  that  case,*  the  plaintiff,  a  boy 
twelve  years  old,  jumped  on  the  baggage-car  of  the  defendants' 
passenger  train,  to  ride  down  to  the  round-house.  A  quantity  of 
wood  was  pitched  along  the  track.  While  the  train  was  being 
backed  down,  and  when  it  arrived  at  the  wood-pile,  the  baggage- 
man in  charge  of  the  train  discovered  the  boy  on  the  car  and  or- 
dered him  off.  The  boy  responded  that  he  could  not,  because 
the  wood  was  right  there.  The  baggage-master,  with  an  oath, 
kicked  the  plaintiff  off  the  car,  and,  falling  against  the  wood,  one 
of  liis  legs  was  thrown  under  the  car  and  crushed.  A  notice,  as 
follows,  was  posted  in  the  baggage  car :  "  No  person  will  be 
allowed  to  ride  in  this  baggage  car  except  the  regular  train  men 
employed  thereon.  Conductors  and  baggagemen  must  see  this 
order  strictly  enforced."  Still  another  notice  was  printed  in  the 
posted  time  cards,  as  follows:  "  Train  baggagemen  must  not 
permit  any  person  to  ride  in  the  baggage  car  except  the  conduc- 
tor and  news  agent  connected  with  the  train.  Conductors  and 
baggagemen  will  be  held  alike  accoimtable  for  a  rigid  enforce- 
ment of  this  rule."  In  an  action  to  recover  for  the  damages 
inflicted  by  the  injury,  the  court  held  that  the  defendants  were 
liable.  Countryman,  J.,  in  a  very  able  and  carefully-considered 
opinion,  reviewed  the  cases  bearing  upon  these  questions,  and, 
among  other  things,  said :  "  The  servant,  in  thus  removing  the 
plaintiff,  was  engaged  in  the  line  of  his  duty  and  obeying  the 
instructions  of  the  defendant,  and  to  shield  it  from  liability  the 
instructions  must  have  been  reasonable  and  proper  with  refer- 
ence to  the  rights  of  plaintiff,  and  must  have  been  executed, 
under  all  the  circumstances,  in  a  reasonable  and  proper  manner. 
Having  made  suitable  regulations,  the  defendant  was  also  bound 

1  Rounds  r).  Del.  &  Lackawanna  R.  R.  Co.,  5  T.  &  C.  (N.  Y.)  475,  affirmed  bj 
court  of  appeals. 
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to  see  that  they  were  properly  executed.  The  principal  must 
necessarily  be  answerable  within  reasonable  limitations  for  the 
manner  in  which  his  instructions  are  carried  into  effect.  *  * 
*  And  the  principal  must  necessarily  be  bound  by  any  lack  of 
judgment  or  discretion  of  the  agent,  whereby  he  acts  improperly 
and  inflicts  imnecessary  injury."  * 

Sec.  529.  In  Lovett  v.  Salem^  etc,y  Railroad  Company^  it  was 
held,  that  a  driver  of  horse  cars,  whose  duty  it  is  to  keep  trespassers 
from  riding  on  the  platform,  would  naturally  be  expected  to  exe- 
cute the  order  in  a  proper  and  lawful  manner,  but  if  he  in 
fact  executes  it  in  an  improper  and  unlawful  manner,  the  mas- 
ter is  liable  therefor,  because  he  takes  the  risk  upon  himself, 
by  reposing  any  authority  at  all  in  the  servant  to  do  an  act 
which,  if  improperly  done,  may  result  in  injury  to  others.  In 
a  case  of  this  character"  the  plaintiff,  a  boy  of  ten  years  of 
age,  wrongfully  got  upon  the  defendants'  street  railway  car 
while  it  was  in  motion,  and  was  permitted  to  ride  some  dis- 
tance, when,  while  the  car  was  running  at  such  a  rate  of  speed 
as  to  make  it  unsafe  for  him  to  do  so,  he  was  ordered  by  the 
driver  to  jump  off,  which  he  did,  and  in  doing  so  was  thrown 
down,  and  his  right  arm  being  thrown  under  the  car  was  run 
over  and  crushed,  so  that  amputation  was  rendered  necessary, 
and  the  court  held  that  the  defendant  was  responsible  for  the 

^  Lovett  o.  Salem, etc.,  R.  R.  Co.,  9  the  orders  of  the  station  master,  etc., 

Allen  (Mass.),  557;  Holmes  d.   Wake-  and  do  all  in  their  power  to  promote 

field,  ante;  .Kline  o.  Central  Pacific  R.  the  comfort  of  the  passengers  and  the 

R.  Co.,  37  Cal.  400;  Sanford  v.  Eighth  interests  of  the  company.     It  was  held 

Ave.  R.  R.  Co.,  28  N.  Y.  343.  bj  the  coart  that  the  act  of  the  porter, 

A  doctrine  similar  to  this  was  held  in  pulling  the  passenger  oat  of  the 

in  Bajley  «.   The  Manchester,  etc.,  carriage,  was  an  act  within  the  coarse 

Railway  Co.,L.R.,7C.  P.  415.     In  of  his  employment  as  the  defendants' 

that  case  the  plaintiff  was  a  passenger  servant  for  which  they  were  responsi- 

npon  the  defendants'  train,  and  sus-  ble.    In  another  case  (Walkers.  The 

tained  injuries  in  consequence  of  being.  South-Ejastem  Railway  Co.,  89  L.  J.  C. 

violently  pulled  out  of  a  railway  car-  P.  346),  the  plaintiff,  on  arriving  at  the 

riage  by  one  of  the  defendants*  porters,  defendants'  station,  took  part  in  a  dis- 

who  acted  under  an  erroneous  imp  res-  pute  going  on  between  some   other 

sion  that  the  plaintiff  was  in  the  wrong  passengers  and  the  defendants'    ser- 

carriage.   The  defendants'  by-laws  did  vants    relative  to  a    railway    ticket, 

not  expressly  authorize  the  company's  whereupon  the  defendants'   servants 

servants  to  remove  any  person  being  seized  him,  ran  him  down  an  incline, 

in  a  wrong  carriage,  but  they  provided  pushed  him  out  of  the  station,  and  as 

that  no  person  should  be  allowed  to  he  passed  through  the  door,  gave  him 

enter  any  carriage  or  to  travel  therein  a  kick.    In  an  action  for  the  assault, 

without  having  first  paid  his  fare  and  the  defendants  were  held  liable, 

taken  a  ticket.    They  likewise  pro-  '  Lovett  o.  Salem,  etc..  R.  R.  Co., 9 

vided  that  the  porters  should  act  under  Allen  (Mass. ),  557 . 
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injury,  the  order  of  the  driver  to  "  jump  oflE,"  considering 
the  age  of  the  plaintiff,  being  equivalent  to  a  forcible  ejec- 
tion/ 

Seo.  530.  In  Garretzen  v.  Duenckel^  a  Missouri  case/  the 
application  of  this  rule  wajs  well  illustrated.  In  that  case  the 
defendant  was  the  proprietor  of  a  gun  store,  and  his  clerk 
upon  one  occasion,  when  showing  a  gun  to  a  customer,  at 
his  request,  and  being  informed  by  the  purchaser  that  he 
would  not  purchase  the  gun  unless  it  was  loaded,  loaded  the 
gun,  and,  while  being  examined  by  the  customer,  it  was  acci- 
dentally discharged  and  injured  the  plaintiff,  who  was  sitting 
at  a  window  on  the  opposite  side  of  the  street,  the  master 
had  expressly  instructed  the  servant  not  to  load  any  of  the 
fire-arms,  and  it  was  urged  in  defense  that  the  act  of  the  ser- 
vant being  in  conflict  with  and  contrary  to  the  master's  orders, 
was  not  an  act  within  the  scope  of  the  servant's  authority,  and 
the  master  could  not  be  held  liable  therefor.  But  the  court  held 
that,  notwithstanding  the  express  order  of  the  defendant,  the  act 
was  one  done  in  the  prosecution  of  his  business  and  in  furtherance 
thereof,  and  was  within  the  scope  of  the  servant's  employment. 

Seo.  531.  Real  test  of  liability*  —  It  is  of  no  account  that  the 
master  did  not  direct  the  doing  of  the  act,'  or  even  that  it  was 
done  contrary  to  his  instructions,  or  without  his  knowledge; 
the  simple  question  is,  whether  it  was  done  in  the  prosecution 
of  his  business  and  as  an  incident  thereto.*  It  is  of  no  impor- 
tance whether  the  act  is  necessary  to  the  prosecution  of  the 
master's  business  or  not.     Liability  attaches  if  it  was  done  in 

1  In  Shea  v.  Sixth  Av.  R.  R.Co.,  02  <  Garretzen  v.  Duenckel,  50  Mo.  104; 

N.    Y.    180»  one  of   the  defendants'  11  Am.  Rep.  405. 

horse  cars  was  standing  at  the  corner  '  Storey   9.    Ash  ton,  L.    R.,4  Q.  B. 

of  a  street  in  New  York,  so  as  to  pre-  476 ;  Barwick «.  Joint-Stock  Go. ,  L.  R., 

vent  persons  from  passing  across  the  2  Exch.  265;  Seymour  v.  Greenwood, 

street  on  the  walk.    The  plaintiff,  be-  ante ;  Tuberville    v.  Stamp,    Raym. 

ing  desirous  of  passing,  stepped  upon  266;  Filliter  «.  Phlppard,  11  Ad.  &  EL 

the  platform  of  the  car  for  that  pur-  847. 

pose,  when  the  driver  pushed  her  off,  *  Hamilton  «.  Third  Av.  R.  R.  Co., 

and  in  falling  she  broke  her  arm.  The  53  N.  Y.  25;    Barwick  9.  Joint-Stock 

court  held  that,  inasmuch  as  it  was  the  Co.,  ante  ;  Howe  v.  Newmarch,  ante  ; 

duty  of  the  driver  to  keep  trespassers  Ramsden  «.  Bost.  &  Alb.   R.  R.  Co., 

off  the  platform,  he  was  acting  in  the  ante  ;  Goff  v.  Gt.  Northern   R,  R.  Co. 

scope  of  his  employment,  and   that  3  El.  &  El.  672;  Ewbank  d.  Nutting,  7 

the  defendants  were  liable  for  the  as-  C.  B.  797. 
sault. 
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the  prosecution  of  the  work,  and  in  furtherance  thereof,  even 
though  the  act  was  ill-advised  and  contrary  to  the  master's 
orders.  The  test  is,  whether  the  act  was  done  in  the  course  of 
the  master's  business  and  in  furtherance  of  it.  If  so,  the  master 
is  responsible  for  the  consequences,  without  any  reference  to  the 
manner  of  the  execution  of  the  work.* 

The  fact  that  the  order  is  proper  and  only  contemplates  a 
proper  execution  on  the  part  of  the  servant  does  not  change  the 
nile  of  liability.  Having  clothed  the  servant  with  authority  to 
do  the  act  at  all,  the  employer  is  hounds  at  his  perils  to  see  that 
it  is  properly  executed^  and  is  liable  alike  for  mistakes  of  judg- 
ment, or  infirmity  of  temper  on  the  part  of  his  servant.' 

The  fact  that  he  has  expressly  directed  the  servant  how  to  do 
the  act ^  or  not  to  do  a  particular  thing ^  is  in  no  measure  a  defense. 
If  the  act  is  within  the  scope  of  the  servants  employment^  liability 
attaches  for  the  consequences  of  a  wrongful  execution  of  the 
duty,  without  any  reference  to  the  degree  of  care  exercised  by 
the  master  to  prevent  it.  It  is  not  the  instructions  of  the  master 
that  determine  the  extent  and  limit  of  the  agent's  authority, 
but  the  nature  of  the  employment,  the  character  of  the  service  re- 
quired, and  the  character  of  the  act  done,  and  the  circumstances 
under,  and  the  purpose  for  which  it  was  done.  Gjbover,  J.,  illus- 
trated the  matter  thus :  *  '^  If,"  said  he,  "  the  owner  of  a  building 
employs  a  servant  to  remove  the  roof  from  his  house,  and  directs 
him  to  throw  the  materials  upon  his  lot  where  no  one  would  be 
endangered,  and  the  servant,  disregarding  this  direction,  should 
carelessly  throw  them  into  the  street,  causing  an  injury  to  a  pas- 
senger, the  master  would  be  responsible  therefor,  although  done 
in  violation  of  his  instructions,  because  done  in  the  business  of 
the  master.  But  should  the  servant,  for  some  purpose  of  his  own, 
intentiorudly  throw  materials  upon  a  passenger,  the  master  would 
not  be  responsible  for  the  injury,  because  it  would  not  be  an  act 
done  in  his  business,  but  a  departure  therefrom  by  the  servant  to 
serve  some  purpose  of  his  own."  In  determining  the  question  of 
authority,  we  must  regard  the  object,  purpose  and  end  of  the  em- 
ployment.    When  a  person  employs  another  to  drive  his  carriage, 

»  Minter  t>.  Pacific  R.  R.  Co.,  41  Mo.        « Wood's    Law  of  Master  and  Sei^ 
508 ;  Croft  «.  Alison,  4  B.   &  Aid.  590.     vant,  566. 

•Cosgrove  t>.  Ogden,  49  N.  Y  255. 
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it  is  not  to  be  presumed  that  he  employs  him  to  drive  it  purposely 
and  intentionally  against  the  carriage  of  another  when  such  act  is 
wholly  unnecessary  to  carry  out  any  purpose  of  his  master ;  but 
if  the  servant,  in  driving  the  carriage,  finds  himself  involved  in 
a  position  of  danger,  either  to  himself  or  the  team,  and  in  extri- 
cating himself  purposely  drives  against  the  carriage  of  another 
and  overturns  it,  this  is  most  certainly  within  the  line  of  his  duty, 
and  is  within  the  scope  of  his  authority,  because  he  is  presumed  to 
be  clothed  with  authority  to  do  every  thing  essential  to  effectuate 
the  purpose  and  ends  of  his  employment/  Blackbubn,  J.,  in  a 
recent  case  heard  in  the  Queen's  Bench,*  very  aptly  illustrated  the 
rule  thus :  "  The  question  is,"  said  he,  "  whether  there  is  any 
evidence  of  an  authority  given  by  the  defendants  to  the  booking 
clerk  to  arrest  the  plaintiif ,  under  the  circumstances  of  this  case. 
It  is  quite  clear  that  there  was  no  evidence  of  an  express  author- 
ity. Then  can  such  authority  be  implied  ?  The  facts  from  which 
an  authority  can  be  implied  are,  that  the  person  who  arrested  the 
plaintiff  is  a  ticket  distributor  in  the  employ  of  the  defendants ; 
that  he  gives  out  tickets  to  persons  intending  to  travel  by  the 
railway,  and  receives  the  money,  and  that  the  money  received  on 
behalf  of  the  defendants  is  put  into  a  till,  of  which  he  has  the 
charge  and  custody.  On  these  facts  it  may  be  fairly  said  that 
the  booking  clerk  has  an  implied  authority  to  do  all  acts  which 
are  necessary  for  the  protection  of  the  money  intrusted  to  him. 
I  am  inclined  to  think  that  if  a  man  in  charge  of  a  till  should 
find  a  man  attempting  to  rob  it,  and  he  could  not  prevent  it 
otherwise  than  by  taking  him  into  custody,  the  person  in  charge 
of  the  till  might  have  an  implied  authority  to  arrest  the  offender ; 
or  if  the  clerk  had  reason  to  believe  that  the  money  had  been 
actually  stolen  and  he  could  not  get  it  back  except  by  taking  the 
thief  into  custody,  and  he  took  him  into  custody  with  a  view  to 
a  recovery  of  the  money  taken  away,  it  might  be  that  that  also 
might  be  within  the  authority  of  a  person  in  charge  of  the  till. 
*  *  *  There  is  an  implied  authority  to  do  all  those 
things  that  are  necessary  for  the  protection  of  property  intrusted 
to  a  person,  or  for  fulfilling  a  duty  which  the  person  haa  to  per- 

>  LlmpDS  V.  General  OmnibaB  Co.,        '  AHen  «.  London  and  Soath  West 
ante  ;  Seymour  tj.  Greenwood.  6  H.  &    em  Railway  Co.,  L.  R,  6  Q.  B.  68. 
N.  869. 
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form.  *  *  *  Pqj.  instance,  where  a  company  have, 
under  a  by-law,  a  power  to  arrest  a  man  if  he  does  not  pay  his 
fare,  the  primary  object  of  the  by-law  is  to  enforce  the  payment 
of  fares  to  the  company  and  to  protect  their  interest,  and  it  has 
been  rightly  held  that  when  a  company  leaves  a  servant  in  charge 
of  a  station  he  has  an  implied  authority  to  decide  that  the  by-law 
shall  or  shall  not  be  enforced  ;  but  if  the  servant  in  charge  of  the 
station  does  an  act  in  no  way  connected  with  the  business  of  the 
company,  there  would  be  no  implied  authority  for  the  act,  and 
the  company  would  not  be  liable."  *  In  Edwards  v.  The  Lmidon 
<&  South  Western  Rail/way  Co,^  ante.  Smith,  J.,  enunciated  the 
rule  of  liability  from  an  implied  authority,  thus :  "  No  doubt  if, 
in  furtherance  of  the  particular  business  of  the  company,  it  is 
necessary  to  arrest  a  person,  the  servants  of  the  company  have  an 
implied  authority  to  do  it.  Thus,  if  there  is  a  by-law  of  the  com- 
pany, and  authority  is  given  to  arrest  any  person  infringing  it,  it 
must  be  presumed  that  the  company  give  authority  to  any  one  they 
put  in  charge  of  the  station  so  to  enforce  it,  since  this  can  only 
be  done  by  the  company's  servants  on  the  spot."  In  Seymour  v. 
Greenwood,  6  H.  &  N.  369,  Baron  Pollock  said :  "  Suppose  a 
servant,  in  driving  along  a  road,  in  order  to  avoid  danger,  inten- 
tionally drove  against  the  carriage  of  another,  would  not  the 
master  be  liable  ? "  Without  stopping  to  give  further  illustra- 
tions from  the  modem  cases,  it  may  be  said  to  be  well  settled 
that  the  master  is  not  only  responsible  for  the  negligence  or  mis- 
feasance or  malfeasance  of  the  servant  in  respect  of  the  discharge 
of  duties  expressly  imposed  upon  him,  but  also  in  all  cases  whei'e 
the  act  of  the  servant  is  within  the  scope  of  his  impHed  author- 
ity, and  in  detennining  this,  the  nature  of  the  employment  and 
the  ends  and  purposes  sought  to  be  attained  are  material  elements, 
and  the  real  test  of  liability.*  Prima  facie,  when  the  act  is  one 
which  the  master  himself  might  have  done,  it  will  be  presumed 
that  it  was  an  act  within  the  scope  of  the  servant's  authority,  and 
the  burden  of  proving  want  of  authority  rests  upon  the  defend- 

*  Poulton  «.  Railway  Co.,  ante;  Ed-  Shea  «.  Hailroad  Co.,  ante;  Qoddard 
wards  ©.  Railway  Co.,  L.  R.,  5  C.  P.  f>.  Grand  Trunk  R.  Co.,  57  Me.  202 ; 
445.  Rounds  v.  Lackawanna,  etc.,  R.  Co., 

*  Ramsden  «.  Boston  &  Albany  R.  ante;  Peck  v.  H.  R.  h  N.  Y.  C.  R.  Co., 
Co.,  an^^y   Howe  i).  Newmarch,  ante;  ante. 
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ant.*  In  the  first  case  cited  in  the  last  note  the  plaintiff  brought 
an  action  for  an  assault  committed  upon  him  by  the  defendants' 
servant,  a  brakeraan,  in  forcibly  ejecting  him  from  one  of  their 
passenger  cars.  It  appeared  that  tlie  defendants  set  apart  a  car 
for  ladies  and  gentlemen  accompanied  with  ladies.  The  servant 
was  stationed  at  the  entrance  of  the  cars  to  direct  passengers  what 
cars  to  take.  The  plaintiflE,  not  being  accompanied  by  a  lady, 
entered  the  car  reserved  for  ladies,  and  the  servant  directed  him 
to  get  into  another  car.  This  the  plaintiflE  refused  to  do,  and  the 
assault  complained  of  was  committed  in  forcibly  removing  him. 
In  defense  it  was  urged  that  the  servant  exceeded  his  powere,  and 
was  not  authorized  to  remove  the  plaintiflE  from  the  car,  but  only 
to  direct  him  what  car  to  take.  Upon  this  question  Jambs,  J., 
said :  "  That  a  master  is  not  liable  for  the  wrongfid  acts  of 
his  servant,  unless  done  in  his  service  and  witliin  the  scope  of 
his  employment,  will  not  be  disputed.  If  the  employee  who 
removed  the  plaintiflE  is  to  be  regarded  as  a  brakeman,  unauthor- 
ized to  perform  any  duties  other  than  such  as  pertained  to  that 
-office,  and  volunteered  the  act  in  question  without  other  authority 
or  direction,  then  the  defendant  was  not  liable  in  this  case.  But 
as  brakeman  he  was  an  employee  of  the  company,  subject  to  its 
authority  and  the  direction  of  its  oflicers,  and  as  such  employee 
he  was  directed,  by  the  person  in  charge,  to  see  that  gentlemen 
without  ladies  did  not  enter  that  car,  and  it  was  in  the  perform- 
ance of  that  service  he  did  the  act  complained  of.  It  is  true  he 
was  not  ordered  to  remove  persons  from  the  car ;  his  orders  were 
to  notify  gentlemen  not  in  charge  of  ladies  that  such  car  was 
reserved,  and  direct  them  to  cars  forward ;  so  that  in  removing 
plaintiflE  he  clearly  exceeded  the  orders  given  him.  But  this  fact 
the  plaintiflE  could  not  know ;  as  between  him  and  the  company 
it  was  enough  that  the  act  was  done  in  the  prosecution  of  his 
master's  business,  and  if  he  deviated  from  or  exceeded  his  instruc- 
tions, that  fact  did  not  excuse  the  master  from  responsibility. 
The  order  to  the  brakeman,  and  his  performance,  warrants  the 
conclusion,  even  as  a  matter  of  law,  that  he  was  acting  within  the 
scope  of  tlie  employment  he  was  then  set  to  perform,  if  per- 

»  Peck  v.  H.  R.  R.  Co.,  6  T.  &  C.  (N.     Tarnpike  Co.,  46  id.  23;  Cosgrove  9- 
Y.)  436;  Jackson  f>.  Second  Av.  R.  Co.,    Ogden,  49  id.  225. 
47  N.  Y.  274 ;  Higgins  c.   WatervUet 
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sons  disregarded  his  directions  and  persisted  in  entering  that  car. 
The  defendant  had  the  right  to  set  apart  a  car  for  lady  passengers, 
and  exclude  other  persons  from  it ;  if  other  persons,  after  notice, 
persisted  in  entering  it,  the  defendant  had  the  right  to  enforce 
their  removal,  using  no  more  force  than  necessary  for  that  pur- 
pose. The  brakeman  did  no  more  than  the  master  had  the  right 
to  do  under  the  circumstances,  and  the  presumption  is  that  in 
doing  it  he  was  acting  within  the  scope  of  his  then  employment."  * 

Sec.  532.  implied  powen  of  agents.  —  It  is  not  necessary,  in  order 
to  fix  the  liability  of  the  corporation,  that  the  agent  should,  at  the 
time  of  the  injury,  have  been  acting  under  its  orders  or  directions, 
or  that  the  officers  of  the  corporation  should  know  that  the  serv- 
ant was  to  do  the  particular  act  that  produced  the  injury  in  ques- 
tion. It  is  enough  if  the  act  was  within  the  scope  of  his  e^m- 
ployment^  and  if  sOj  it  is  liable,  even  though  the  agent  acted  wiUr 
fvUy  amd  in  direct  violation  of  his  orders. 

This  is  upon  the  principle  that  a  master  cannot  screen  himself 
from  liability  for  an  injury  committed  by  his  servant  within  the 
line  of  his  employment,  by  setting  up  private  instructions  or  orders 
given  by  him,  and  their  violation  by  the  servant.  "  By  putting 
the  servant  in  his  place,"  says  Mr.  Wood  in  his  work  up^n  The 
Law  of  Master  and  Servant,  p.  585,  "  he  becomes  responsible  for 
all  his  acts  within  the  line  of  his  employment,  even  though  they 
are  willful  and  directly  antagonistical  to  his  orders.  The  simple 
test  is,  whether  they  were  acts  within  the  scope  of  his  employ- 
ment;  not  whether  they  were  done  while  prosecuting  the  master's 
business ;  hut  whether  they  were  done  hy  the  servant  in  further- 
a/nce  thereof  and  were  such  as  may  fairly  he  said  to  have  heen 
authorized  hy  himP  By  amthorized  is  not  meant  authority  ex- 
pressly conferred,  but  whether  the  act  was  such  as  was  incident 
to  the  performance  of  the  duties  intrusted  to  him  by  the  master, 
even  though  in  opposition  to  his  express  and  positive  orders. 
Thus,  to  illustrate:  where  a  horse-car  conductor  who  forcibly 
and  violently  pushes  a  passenger  from  a  car  which  is  being  run 
by  him,  because  the  passenger  refuses  to  leave  the  car  until  it  comes 
to  a  full  stop,  it  being  no  part  of  his  duty  to  assist  passengers  in 

> Isaacs  V.  Third  Ave.  R.  Co.,  47  N.  Y.  133. 
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getting  on  and  off  the  cars,  the  company  is  held  not  liable  for 
the  injuries  resulting  from  the  act,  beccmse  it  is  not  within  the 
scope  of  the  conductor's  duties  or  employment^  and  is  not  sudi 
as  can  be  said  to  have  been  within  the  centemplation  of  the  em- 
ployer, or  as  to  have  been  authorized  by  him.  But,  if  the  assist- 
ing of  passengers  on  or  off  of  the  cars  had  been  a  part  of  his  duty, 
either  by  the  express  direction  of  the  master,  or  by  a  well-estab- 
lished usage,  the  act,  although  willful  and  wanton,  would  have  been 
within  the  scope  of  his  employment,  and  the  master  would  have 
been  liable  therefor.  Thus,  when  a  horse  railroad  company, 
among  other  things,  requires  its  drivers  to  keep  trespassers  off 
from  the  platform,  it  is  liable  for  the  act  of  the  driver  in  expelling 
a  person  therefrom,  even  though  his  act  is  wiUfvl  and  wanton^ 
and  although  the  person  expelled  by  him  is  not  a  trespasser.* 

The  master  can  never  escape  liability  for  an  (d>use  of  authority 
by  the  servant ; '  therefore,  the  question  always  is,  whether  there 
was  any  authority,  express  or  implied,  on  the  part  of  the  servant 
to  do  the  act.*  If  so,  the  master  is  liable  ;  if  not,  he  is  not  lia- 
ble, even  though  the  act  was  done  by  the  servant  while  perform- 
ing his  master's  service.*  In  ascertaining  this  fact,  the  nature  oi 
the  service,  its  character  and  incidents,  as  well  as  the  orders  of  the 
master,  if  any,  are  all  to  be  considered.  To  illustrate :  a  person 
employed  as  a  conductor  upon  a  railroad,  whose  duty  it  is  to  col- 
lect the  fares  of  passengers,  is,  even  though  not  specially  directed 
so  to  do  by  his  employment  and  the  very  nature  of  his  duties, 
impliedly  clothed  with  authority  to  eject  a  person  from  the  cars, 

>  Shea  «.  Sixth  Ave.  R.  Co.,  62  N.  firing  of  the  gun.     The    court  held 

T.  180.  that,  inasmuch    as  the    servant  was 

*  Higgins  «.  Watervliet  Turn.  Co.,  authorized  to  discharge  the  gun  by 
46  N.  Y.  23  ;  Shea  «.  Sixth  Ave.  R.  the  defendants,  thev  were  liable  for 
Co.,  ante;  Phila.  &  Read.  R.  Go.  f>.  the  maw?i«r  in  whic\i  he  discharged  it, 
Derby,  14  How.  (U.  S.)  468 ;  Phila.,  whether  in  violation  of  their  instmc^ 
etc.,  R.  Co.,  t>.  Steam  Tow  Boat  Co.  tions  or  not.  Enos  v.  Hamilton,  24 
23  id.  209.  Wis.  658 ;  Horner  c.   Lawrence,  87  N. 

'  Shea  t>.  Sixth  Ave.   R.    Co.,  ante;  J.  L.  46  ;  Case  «.  Mechanics' B&nk,  4 

Baldwin  v.  Casella,  21  W.  R.  16.  N.  Y.  166  ;  Hynes  «.  Jungren,  8  Kan. 

*  In  Oliver  «.  Northern  Transporta-  391  ;  Cosgrove  «.  Ogden,  49  N.  Y. 
tion  Co.,  8  Oregon,  84,  the  defendants'  255 ;  Tucker  «.  Woolsey,  64  Barb.  (N. 
servant  injured  the  plaintiff  by  the  Y.)  142;  Ryan  «.  H.  R.  R.  Co.,  33 
careless  discharge  of  a  signal  gun.  N.  Y.  Sup.  Ct.  187  ;  North  River  Bank 
The  defendants  claimed  that  they  tJ.  Aymar,  8  Hill  (N.  Y.),  262 ;  Mc- 
were  not  liable,  because  the  servant  Clanathan  v.  R.  Co.,  1  T.  &  C.  (N.  Y.) 
disobeyed  their  instructions  as  to  the  501. 
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who  shall  neglect  or  refuse  to  pay  his  fare,  and  it  is  one  of  his 
duties,  implied  from  the  very  nature  of  the  employment  and  the 
character  of  the  service ;  therefore,  if  in  the  performance  of  this 
duty,  he  uses  more  force  than  is  necessary  ;  *  or  if  he  assaults  or 
insults  a  person  who  has  in  fact  paid  his  fare,  and  is  lawfully  en- 
titled to  be  upon  the  train  ; "  or  if  he  ejects  a  person  from  the 
train  at  a  place  where,  by  law,  he  has  no  right  to  eject  him,  the 
corporation  is  liable  for  his  acts  as  much  as  though  the  act  had 
been  specially  directed  and  authorized  by  it. 

Sec.  533.  Matters  to  be  considered  is  determining  whether  the  act 
Is  within  the  scope  of  the  agent's  anthority.  —  In  determining  whether 
the  act  was  one  within  the  scope  of  the  agent's  authority,  the  char- 
acter of  the  business  and  its  probable  consequences  are  to  be  looked 
to.  Thus,  if  a  canal  company  eipploys  a  person  to  attend  a  draw- 
bridge,' it  is  liable  for  injuries  inflicted  by  him  in  raising  the  draw. 
So,  if  a  person  is  employed  to  blast  in  a  quarry,  the  principal  is  liable 
for  injuries  resulting  from  the  agent's  failure  to  adopt  proper  precau- 
tions.* So,  where  a  person  is  employed  to  drive  an  omnibus  and 
pick  up  passengers,  the  employer  is  liable  for  injuries  inflicted  by 
him  either  upon  individuals  or  the  property  of  rival  companies 
by  improper  driving.*  So,  where  a  railway  company  employs  a 
conductor  to  run  a  train  and  collect  fares,  it  is  liable  for  an  assault 
committed  by  the  conductor  upon  a  pssenger  in  a  wrongful 
attempt  to  collect  or  secure  the  fare,*  or  where  a  brakeman  is 
posted  at  the  entrance  to  cars  to  direct  passengers  which  car  to 
take,  for  an  assault  committed  by  him  upon  a  passenger  in  remov- 
ing him  from  a  car ; '  or  where  a  station  agent  commits  an  assault 
upon  a  person  in  attempting  to  eject  him  from  the  station  ;  *  and 
so,  generally,  where  the  act  is  one  done  in  doing  that  which  the 
servant  or  agent  was  authorized  to  do,  and  is  within  the  scope  of  his 
authority,  the  principal  is  answerable  for  the  consequences.*     In 

1  Jackson  «.  Second  Ave.  R.  Co.,  47  ^Limpus  o.  General  OmnibnsCo.,  1 

N,  T.  274  ;  7  Am.  Rep.  448 ;  Higgina  H.  &  C.  626. 

V.  Watervllet  Turnpike  Co.,  46  N.  T.  •  Ramsden  v.  Boston  &  Albany  R. 

23  ;  7  Am.  Rep.  298.  Co.,  104  Mass.  104. 

« Goddard  v.  Grand  Trunk  R.  Co.,  '  Peck  v.  R.  Co. ,  6  T.  &  C.  (N.  Y.)  436. 

57  Me.  203  ;  2  Am.  Rep.  39.  •  Hewett  v.  Swift,  3  Allen  (MasB.),423. 

•  Hunter  v.  Glasgow,  etc..  Canal  Co.,  •  Brown  v,  McGregor,  17  F.  C.  (Sc.) 
14  8.  (Sc.)  717.  232  ;  Baird  v.  Graham,  1  Stuart  (Sc), 

*  Sword  0.  Cameron,  1  D.  (Sc.)  439.  678 ;  Green  v.  Loudon,  etc..  Omnibus 
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order,  however,  to  impute  liability  to  the  corporation,  the  relation 
of  master  and  servant  must  have  existed,  that  is,  the  servant  or 
agent  must  either  have  been  employed  or  controlled  by  the  cor- 
poration, or  the  right  of  control  must  have  existed  in  it,  or  it 
must  have  assented  to  the  performance  of  the  service  by  him,  or 
have  been  notified  of  it  after  it  was  performed/ 

Seo.  534.  Contractor's  and  contraotee'i  liability.  —  If  the  service  was 
performed  by  an  independent  contractor,  who  performed  it  in  his 
own  way  without  being  subject  to  the  direction  of  the  corpora- 
tion, liability  does  not  exist,  unless  the  injury  is  a  necessary  result 
of  doing  the  work  at  all." 

In  a  Connecticut  case  *  a  railroad  company  undertook  to  remove 
a  cargo  or  coal  from  a  vessel  to  its  freight  cars,  and,  having  had 
some  difficulty  with  the  gang  of  sliovelers  wlio  were  on  a  strike, 
made  an  arrangement  with  its  weigh-master  to  allow  him  a  certain 
sum  per  ton  for  shoveling  and  dumping  the  coal,  and  that  he 
should  employ  the  sliovelers,  and  if  he  could  employ  them  for 
less  than  the  sum  allowed  him,  the  difference  should  be  his  per- 
quisite, independent  of  his  regular  wages  as  weigh-master.  The 
weigh-master  then  hired  a  gang  of  shovelers,  made  his  returns 
weekly  to  the  company  of  the  number  of  tons  shoveled,  received 
the  amount  allowed  liini  and  paid  the  shovelers.  The  regular 
pay-rolls  of  the  employees  of  the  company,  including  tlie  weigh- 
master,  did  not  embrace  the  shovelers.  It  was  held  that  the 
shovelere  were  not  the  servants  of  the  company. 

So,  where  certain  persons  were  authorized  to  construct  a  public 
sewer  at  their  own  expense,  and  they  employed  a  person  to  do 
the  work  at  an  agreed  price,  it  was  held,  in  an  action  for  injuries 

Co.,  7  C.  B.  (N.  S.)  290;  Garretzen  Wbatman  t).  Pearson,  L.  R..  8C.  P. 

«.  Duenckel,  50  Mo.  104;  Goff  «.  Gt.  423. 

Western    R.    Co.,  3  El.  &  El.    672;  "Hunt  tJ.   R.   Co.,  51  Pa.  St  475; 

Moore  t).   Fitchbur^    R.  Co.,  4  Gray  Hilliard  d.  Richardson,  3  Gray  (Mass.). 

(Mass.),  465;    Ramsden  9.   Boston  &  349;    Scbular  «.    Hudson  R.  Co.,  88 

Albany  R.  Co.,  104  Mass.  117 ;   Adams  Barb.  (N.  Y.)  653 ;  Potter  f>.  Seymour. 

«.  Cole,  1  Daly  (N.  Y.  C.  P.),  147 ;  Cor-  4  Bosw.  (N.  Y.)  140;  Painter  «.  Fiits- 

rigan  u.  Union  Sugar  Refinery  Co.,  98  burg,  46    Pa.    St.   213 ;    Brackctt  ». 

Mass.  577 ;  Cosgrove  «.  Ogden ;  Hill  t>.  Lubke,  4  Allen  (Mass.),  138. 

Morey,  26  Vt.  178.  »  Burke  o.  Norwich,  etc.,  R.  Co.,  34 

»  McGuire  v.  Grant,  26  N.  J.  356;  Conn.  474;  Murphy  ©.  Caralli,  8  H.  & 

Kimball  9.  Cushman,  103  Mass.  194 ;  C.  462 ;  Murray  «.  Currie,  L.  R.,  6  C.  P. 

24. 
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received  by  reason  of  the  negligent  manner  in  which  the  sewer 
was  left  at  night,  that  the  contractor  could  not  be  held  responsi- 
ble therefor.*  The  rule  is  that  where  an  employee  is  exercising 
a  distinct,  an  independent  employnient,  and  is  not  under  the  imme- 
diate control,  direction  or  supervision  of  the  employer,  the  latter 
is  not  responsible  for  the  negligence  or  carelessness  of  the  em- 
ployee. Thus,  where  a  public  licensed  drayman  was  employed  to 
haul  a  quantity  of  salt  from  a  warehouse,  and  deliver  it  at  the 
store  of  the  employer  at  so  much  per  barrel,  and  while  in  the  act 
of  delivering  the  salt  one  of  the  barrels,  through  the  carelessness 
of  the  drayman,  rolled  against  and  injured  a  person  passing  on 
the  sidewalk,  it  was  held  that  the  employer  was  not  liable  for  the 
injury.' 

Where  an  employer  made  a  bargain  with  his  employee  to  cut 
all  the  logs  the  employer  had  on  certain  land,  and  to  deliver  them 
to  the  employer  at  a  place  named,  the  employer  having  no  inter- 
est in  the  running  of  the  logs  until  they  reached  the  point  of  de- 
livery, nor  was  he  to  render  any  assistance,  pecuniary  or  otherwise, 
in  the  cutting  or  running  of  the  logs, —  it  was  held,  that  the  relation 
of  master  and  servant  did  not  exist,  and  that  the  employee  alone 
was  liable  for  any  injury  occasioned  to  others  by  his  conduct  in 
perfonning  his  contract."  So,  where  the  plaintiff  was  injured  by 
being  thrown  from  his  wagon  by  collision  with  a  car  owned  by  the 
defendant,  but  drawn  by  horses  owned  by  a  contractor  with  whom 
they  had  contracted  to  draw  their  cars  and  furnish  horses  and 
drivers,  the  horses  at  the  time  of  the  injury  being  driven  by  a  man 
employed  by  the  latter,  it  was  held,  that  the  contractor  alone  was 
liable.*  In  a  case  where  a  railway  company,  by  agreement  under 
seal,  engaged  a  contractor  to  build  the  railway,  reserving  power  to 
the  company  to  watch  the  progress  of  the  work,  and  to  dismiss  any 
incompetent  workmen  employed  by  the  contractor.  In  construct- 
ing a  viaduct  on  parts  of  the  railway  over  a  public  highway,  a 
stone,  through  tiie  negligence  of  the  workmen,  fell  upon  the 
plaintiff's  husband,  who  was  passing  along  the  road  underneath, 
and  caused  his  death, — it  was  held,  that  the  company  was  not 

>  Blake  v.  Ferris.  5  N.  Y.  48.  '  Moore  v.  Sanborne,  2  Mich.  519. 

*  De  Forrest  «.  Wright,  3  Mich.  ^  Weyant  v.  New  York  &  Harlem 
868.  Railroaid,  3  Duer  (N.  Y.) ,  360. 


632  Private  Coepobationb, 

liable  for  the  datnages/  and  that  a  mere  reservation  of  the  right  to 
discharge  any  of  the  workmen  did  not  affect  their  liability,  unless 
the  defendant  also  reserved  and  exercised  control  over  the  work 
itself.  And  this  is  held  to  be  the  rule  even  as  to  municipal  cor- 
porations, unless  they  have  the  exclusive  control  and  care  over 
the  subject-matter  of  the  contract.  In  a  Pennsylvania  case,* 
Judge  Strong,  in  commenting  upon  the  policy  of  the  rule,  said  : 
"  It  is  difficult  to  discover  any  substantial  reason  or  good  policy 
for  holding  the  present  defendants  responsible.  The  negligence 
complained  of  was  not  theirs.  It  does  not  appear  that  they  knew 
of  it.  The  verdict  determines  that  the  fault  was  on  the  contract- 
ors. Over  them  the  defendants  had  no  more  control  than  the 
plaintiff's  husband  had.  They  were  not  in  a  subordinate  relation 
to  the  defendants,  neither  were  they  his  agents.  They  were  in  an 
independent  employment,  and  sound  policy  requires  that  in  such 
a  case  the  contractor  alone  should  be  held  liable.  In  making  a 
sewer  he  has  necessarily  the  temporary  occupancy  of  the  street  in 
which  the  work  was  done,  and  it  must  be  exclusive." 

A  railroad  corporation  is  not  liable  for  injuries  to  buildings  in 
the  vicinity  of  its  road  caused  by  blasting  done  by  those  who  have 
contracted  to  grade  the  road  or  persons  in  their  employ,  although, 
under  the  contract,  the  corporation  reserves  the  right  to  retain  in 
its  hands  sums  sufficient  to  pay  all  damages  that  are  not  adjusted 
within  thirty  days  from  the  time  they  are  inflicted.* 

So,  where  A  contracted  with  B  and  C  to  build  her  a  house,  to 
be  finished  complete,  B  and  C  employed  D,  a  blacksmith,  to  make 
and  place  a  grating  in  the  area.  The  hole,  over  which  the  grating 
was  to  be  placed,  was  left  uncovered,  and  E  fell  into  it  and  broke 
his  leg.  It  was  held  that  B  and  C,  the  first  contractors,  were  lia- 
ble to  E.* 

Where  work  was  done  for  a  railroad  company  under  a  contract, 
it  was  held  that  the  company  were  not  responsible  for  injury  re- 
sulting to  a  third  person  from  the  negligent  manner  of  doing  the 

^  Reedie  «.  London  &  Northwestern  '  Tibbets  f>.   Knox  &  Linooln  R.  B. 

R'way  Co.,  6  Railw.  Cas.  184 ;  20  L.  J.  Ck)..  62  Me.  437. 

Exch.   65;  4  Exch.  244;    Hobbitt  v.  *  McOleary  v,  Kent,  3  Daer(N.  Y.), 

Same,  id.  244  27. 

*  Painter  v.  Mayor  of  Pittaburg,  46 
Pa.  St.  218. 


Negligence  and  Wkongful  Acts  of  Agents,  etc.      633 

work,  though  they  employed  their  own  surveyor  to  superintend 
it,  and  to  direct  what  should  be  done/ 

Generally,  a  sub-contractor  is  not,  in  law,  regarded  as  the  serv- 
ant of  the  person  employing  him.  Thus,  where  the  defendant,  a 
builder,  was  employed  by  the  committee  of  a  club  to  execute  cer- 
tain alterations  at  the  club-house,  including  the  preparation  and 
fixing  of  gas-fittings,  he  made  a  sub-contract  with  B,  a  gas-fitter,  to 
execute  this  part  of  the  work.  In  the  course  of  doing  it,  through 
B's  negligence,  the  gas  exploded  and  injured  the  plaintiff.  It  was 
held  that  the  defendant  was  not  liable  for  the  injury.'  In  a 
Scotch  case,'  it  was  held  that  the  same  rule  applies  as  between  a 
contractor  and  sub-contractor,  as  applies  between  the  original  con- 
tractee  and  contractor,  the  court  remarking,  that  where  a  person 
contracts  with  one  man  to  do  a  piece  of  work,  and  the  latter  sub- 
contracts with  another,  the  sub-contractor  alone  is  liable  for  any 
damage  committed  in  the  course  of  the  work  by  him.* 

In  a  recent  English  case '  an  interesting  question  was  raised  as 
to  the  liability  of  a  sub-contractor  for  the  act  of  his  servant,  to  a 
third  person,  between  whom  and  the  master  there  was  no  privity, 
when  the  liability  in  any  measure  depends  upon  a  contract.  In 
that  case,  by  an  agreement  between  the  Smithfield  Club  and  the 
defendants,  who  were  proprietors  of  a  building  and  premises  at 
Islington,  called  the  Agricultural  Hall,  the  club  were  to  have  the 
exclusive  use  of  the  hall  during  the  period  of  their  annual  show 
of  stock,  etc.,  the  defendants  providing  and  paying  a  suificient 
staff  (who  were  to  be  under  the  sole  control  of  the  secretary  and 
stewards  of  the  club),  to  receive,  take  care  of,  and  redeliver  the 
stock,  etc.,  exhibited,  and  also  paying  the  club  £1,000,  in  consid- 
eration of  which  the  defendants  were  to  receive  certain  fees  or 
admission  money  from  the  visitors.  The  stock  and  articles  to  be 
exhibited  were  received  at  the  gate  of  the  defendants'  premises  by 
one  Sharman  (upon  orders  signed  by  the  secretary  of  the  Smith- 
field  Club),  who  contracted  with  the  defendants  for  a  lump  sum, 
amongst  other  things,  to  receive  them  and  to  re-deliver  them  at 

'  Steel  V,  Southeastern  RVay   Co.,  'McLean  v.  Russell,  32  Jur.  394. 

82  Eng.  L.  &  Eg.  366.  *  Shield  r.  Edinburgh  &  Glasgow  R. 

«  Rapson  v.  Cubitt,  9  M.  &  W.  710  ;  R.  Co.,  28  Jur.  539  ;  Richmond  «.  Rus- 

1  Car.  &  M.  64 :  6  Jur.  606.      But  see  sell,  22  Sc.  Jur.  394. 

McCleary  v.  Kent,  3  Duer  (N.  Y.),  27,  ^  Goslin  t).  Agricultural  Hall  Co.,  L. 

contra.  R.,  1  C.  P.  D.  ^C.  A.)  482. 
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the  end  of  the  show  upon  like  orders,  the  defendants  in  no  way 
interfering.  One  Stilgoe,  who  exhibited  a  pen  of  three  sheep  at 
the  show  in  1873,  sold  them  to  the  plaintifE,  and  upon  the  plain- 
tiffs drover  producing  an  order  for  their  removal  signed  by  Stil- 
goe, Sharman,  or  one  of  his  men,  delivered  him  by  mistake  sheep 
from  another  pen.  These  the  plaintifE  rejected,  and  he  brought 
an  action  against  the  defendants  for  converting  his  sheep,  and  it 
was  held  that  the  defendants  were  not  responsible  under  the  cir- 
cumstances for  the  acts  or  defaults  of  Sharman  or  his  men.  And 
this  decision  was  sustained  on  appeal,  the  court  on  appeal  holding 
that,  as  between  the  plaintiff  and  the  defendants,  there  was  no  priv- 
ity of  contract,  and  no  duty  on  the  part  of  the  latter  to  re-deliver 
the  stock,  etc.,  at  the  dose  of  the  show. 

Sec.  535.  Liability  in  case  of  a  nniflanoe  attaches  only  when  a  nui- 
sance necessarily  resnlts.— Where  a  person  lets  work  to  be  done 
by  another,  by  contract  or  job,  which  is  innocent  and  lawful 
in  itself,  but  which  may^  if  carelessly  or  negligently  done, 
result  in  injury  to  another,  he  is  not  charged  with  liability 
if  such  work  is  in  fact  carelessly  and  negligently  performed. 
He  is  only  liable  in  such  cases  when  the  work  to  be  done 
necessarily  creates  a  nuisance.  When  it  is  lawful  in  and  of 
itself  in  all  its  details  he  is  not  liable  for  the  acts  of  the  con- 
tractor or  his  servants  unless  he  retains  control  over  the  work 
and  the  instruments  of  its  performance.  He  may  personally, 
or  by  an  agent,  superintend  the  work,  or  direct  as  to  what  shall 
be  done,  provided  he  does  not  retain  control  over  the  method  and 
means  of  its  accomplishment.  Thus,  where  a  person,  in  erecting 
a  building  upon  a  public  street,  lets  out  the  stone  work  to  be  done 
by  a  contractor,  under  the  direction  and  to  the  satisfaction  of  a 
superintendent  em/ployed  hy  him^  this  reservation  is  not  such  a 
reservation  of  control  over  the  method  and  instruments  of  accom- 
plishing the  work,  as  renders  him  liable  for  an  injury  resulting 
from  the  negligent  execution  of  the  work  by  the  contractor.* 

But  when  the  work  is,  of  itself,  in  any  of  its  details,  unlawful, 
or  necessarily  results  in  the  creation  of  a  nuisance,  the  employer 

'Chambers  v.  Ohio   Life   Ins.   and    «.  Hooper,  11  Allen  (Mass.),  419 ;  Hant 
Trust  CJo.,  1  Dis.  (Ohio)  327 ;  Forsyth    «.  Penn.  R.  Co.,  61  Pa.  St.  475. 
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having  the^ower  to  abate  it,  and  it  being  his  duty  to  do  so,  he  is 
liable  if  an  injury  results  from  a  nuisance  created  by  the  contractor 
with  the  assent  of  the  employer,  express  or  implied.*  So,  too,  he  is 
liable  if  he  retains  control  over  the  method  and  means  of  doing  the 
work.  Thus,  where  the  defendant  let  a  contract  for  re-paving  the 
streets  of  a  city,but;  reserved  entire  control  over  the  manner  of  doing 
the  work,  it  was  held  that  the  relation  of  master  and  servant 
existed,  and  that  the  defendant  was  liable  for  injuries  resulting 
from  the  negligent  or  improper  execution  of  the  work,*  or  if  he 
interferes  and  directs  ?iow  the  work  shall  be  done,  and  injury 
results  to  others  while  his  orders  are  being  executed."  "  When," 
says  Appleton,  J.,*  "  the  contract  is  to  do  an  act  in  itself  lawful, 
it  is  presumed  it  is  to  be  done  in  a  lawful  manner.  Unless,  there- 
fore, the  relation  of  master  and  servant  exists,  the  party  contract- 
ing is  not  responsible  for  the  negligent  or  tortious  acts  of  the 
person  with  whom  the  contract  is  made,  especially  if  those  acts 
are  outside  of  the  contract.  If  the  injury  was  the  natural  result 
of  work  contracted  to  be  done,  and  it  could  not  be  accomplished 
without  causing  the  injury,  the  person  contracting  for  doing  it 
would  be  held  responsible." 

"  The  authority  is  implied  from  the  employment,  and  is  a  natural 
and  legitimate  incident  of  the  service.  Thus,  where  a  brakeman 
was  stationed  at  the  entrance  of  railway  cars  at  a  depot,  to  direct 
passengers  which  car  to  take,  and  one  car  was  set  apart  for  ladies, 
or  gentlemen  accompanied  with  ladies,  and  a  gentleman  without 
a  lady  entered  the  ladies'  car,  and  the  brakeman  forcibly  and  vio- 
lently ejected  him  from  the  car,  it  was  held  that  the  company  was 
liable  for  the  injury  so  inflicted,  because,  having  placed  the 
brakeman  in  that  position  to  see  that  the  rules  of  the  company 
were  observed,  he  must  be  regarded  as  being  impliedly  clothed 

with  authority  to  enforce  obedience  thereto  by  force."  * 

< 

>  Clark  «.  Fry,  8  Ohio  St.  858;  Car-  »  Peck  «.  N.  Y.  C.  R.  Co.,  6  T.  &  C. 
man  v.  SteubenviUe,  etc.,  R.  Co.,  4  (N.  Y.)  486.  James,  J.,  in  deliverinuf 
id.  399  ;  Dygert  v.  Schenck,  28  Wend,  tlie  opinion  of  the  court,  very  aptly 
(N.  Y.)  446  ;  Vanderpool  v.  Husson,  28  expressed  the  rule  thus :  *'  If  the  em- 
Barb.  (N.  Y.)  196  ;  Matheny  v.  Wolffs,  ployee,  who  removed  the  plaintiff,  is 
2  Dnr.  (Ky.)  137.  to  be  regarded  as  a  brakeman,  unau- 

*  Ciucinnati  v.  Stone,  ante,  thorized  to  perform  any  duties  other 
'Heffernan  v.  Benkard,  1  Bobt.  (N.  than  such  as  pertained  to  that  office, 

Y.)  432.  and  volunteered  the  act  in  question 

*  Eaton  V.  European  &  Northern  li.  without  other  authority  or  direction, 
Co.,  59  Me.  520  ;  8  Am.  Rep.  430.  then   the  defendant  was   not  liable. 
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Sec.  536.  Oorpontloxui  bound  to  the  flame  degree  of  oare  it  natural  pa> 
■ons  —  degree  of  care. — From  what  has  been  said  it  will  be  seen  that 
corporations  are  bound  to  the  same  degree  of  care  in  the  conduct 
of  their  business,  and  are  subject  to  the  same  rules  of  liability  for 
wrongful  acts  committed  by  them  in  the  line  of  their  duty,  as  in- 
dividuals are,  and,  being  liable  for  the  tortious  or  wrongful  acts  of 
their  servants  or  agents,  it  follows  as  a  natural  and  legitimate  result 
that  they  are  liable  for  the  manner  in  which  their  duties  are  dis- 
charged, or,  in  other  words,  for  the  negligence  of  their  officers^ 
agents  or  servants  in  the  discharge  of  their  duties,  in  whatever 
department  they  are  employed.  The  question  of  liability  for  acts 
claimed  to  be  negligent  must  depend  largely  upon  the  powers 
and  purposes  of  the  corporation  and  the  agencies  employed  in 
the  conduct  of  its  business.*  The  rule  is  that  a  degree  of  care 
must  be  observed  commensurate  with  the  character  of  the  agen- 
cies employed,  cmd  the  risk  to  others  from  their  improper  or 
negligent  employment* 

Thus,  while  a  railroad  company  is  bound  to  exercise  the  highest 
degree  of  care  in  the  selection  of  its  machinery,  cars,  servants  and 
other  appliances,  and  in  the  construction  of  its  road-bed,  and  in 
keeping  the  same  in  repair,  yet  it  is  not  liable  for  the  result  of 
an  accident  which  could  not  have  been  prevented  by  the  exercise 
of  such  care.  In  other  words,  when  om  injury  results  from 
causes  thai,  the  exercise  of  the  highest  degree  of  care  covld  not 


But,    as  brakeman,  he  was    an  em-  plaintiff  could  not  know,  as  between 

ployee  of  the  company,  lubject  to  its  him  and  the  company  it  was  enough 

authority  and  the  control  of  its  offi-  that  the  act  was  done  in  the  prosecu- 

cers,  and,  as  such  employee,  he  was  tion  of  the  master's  business ;  and  if 

directed  by  the  person  in  charge  to  Jie  defeated  from  or  exceeded  his  in- 

see  that  gentlemen  without  ladies  did  struetions,  that  fact  did  not  exeiue  the 

not  enter  that  car,  and  it  was  in  the  nMLSter  from  liability.     The  order  to 

performance  of  that  service  he  did  the  the    brakeman  and  his  performance 

act  complained  of.     It  is  true  he  was  warrants    the  conclusion,  even  as  a 

not  ordered  to  remove  persons  from  matter  of  law,  that  he    waa  acting 

the  car ;  his  orders  were  to  notify  gen-  within  the  scope  of  the  employment 

tlemen  not  in  charge  of  ladies  that  he  was  set  to  perform.'*     Limpus  c. 

such  car  was  reserved,  and  direct  them  Geul.  Omnibus  Co.,  a »t6;  Seymour  9. 

to  cars  forward ;  so  that  in  removing  Greenwood,  ante;  Moore  e.   Bailway 

the  plaintiff  he  clearly  exceeded   the  Co.,  21  W.  R.  145 :   Bayley  e.  Railway 

orders  given  him.    But  this  fact  the  Co.,  L.  R.,  7  C.  P.  415. 


*  Philadelphia,  etc,  R.  Co.  «.  Derbey,        '  Wood's  Law  of  Master  and  Ser- 
14  How.  (U.  S.)  468.  vant,  688,  788. 


NEGLiaBNOB  AND  WkONGFUL  AotS  OF   AgENTS,   ETC.      '  637 

Jiave  prevented^  it  is  not  liable,  as  such  injuries  are  the  result  of 
inevitable  accident.' 

Seo.  537.  Not  insurers  against  aU  casualties. —  A  railroad  corpora- 
tion is  not  an  insurer  against  every  possible  casualty,  but  only  for 
such  as  result  in  spite  of  the  highest  degree  of  vigilance.*  While 
it  is  bound  to  construct  its  road-bed  and  maintain  it  and  its 
bridges  in  a  safe  condition  for  the  use  of  its  passengers,*  yet,  it  is 
not  liable  for  injuries  resulting  from  defects  therein  that  no  de- 
gree of  care  or  vigilance  could  have  detected.  Thus,  while  it  is 
undoubtedly  bound  to  construct  them  in  such  a  manner  as  to 
withstand  the  effects  of  ordinary  freshets,  or,  possibly,  extror 
ordinary  freshets,  yet  it  is  not  responsible  for  not  securing  them 
against  unprecedented  freshets,  such  as  could  not  have  been  rea- 
sonably foreseen  or  guarded  against.*  In  the  case  last  cited, 
an  action  was  brought  for  an  injury  received  by  the  plaintiff  while 
riding  over  the  defendants'  road.  The  case  disclosed  that  the 
road-bed  was  constructed  some  five  years  prior  to  the  accident,  and 
ran  through  a  marshy  country  siibject  to  floods;  that  it  was  con- 
structed on  a  low  embankment  composed  of  a  sandy  sort  of  soil 
likely  to  be  washed  away  by  water,  amd  that  the  culverts  were  in- 
sufficient to  carry  off  tlie  water.  It  was  not  shown^  however y  that 
the  soil  of  the  line  had  been  washed  away  before^  or  that  the  water 
had  ever  come  up  to  the  embankment.  It  also  appeared  that,  on  the 
day  upon  which  the  accident  occurred,  an  extraordinary  stormy 
attended  with  very  violent  rain,  had  been  raging  for  over  sixteen 
hours,  and  that  in  consequence  of  this  a  stream  near  to  the  spot  at 
which  the  accident  occurred  had  swollen  to  a  torrent  and  washed 
away  a  bridge,  and  passed  down  with  great  force  upon  the  line.  By 
midnight  the  water  had  worn  away  the  earth  under  the  sleepers, 
in  some  places  leaving  the  rails  unsupported  and  exposed,  but  it 
did  not  appear  that  the  water  had  at  any  part  of  the  line  caused 
the  evil,  or  that  the  condition  of  the  line  could  be  perceived.  The 
train  upon  which  the  plaintiff  was  injured  was  the  express,  and 
upon  the  whole  went  at  the  ordinary  rate  of  an  express  train, 

»  Kansas  Pacific  R.   Co.   c.  Miller,  »  Pittsburg    k  Fort  Wayne  R.  Co. 

2  Col.  442.  V.  Gilleland,  56  Pa.  St.  445. 

•Chicago,  etc.,  R.    Co.  «.  Stumps,  *  Withers  «.  No.  Kent.  R.  Co.,  27 

69  111.  409.  L.  X  Ex.  417. 
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although  tliere  was  some  evidence  that  it  was  being  driven  at  a 
faster  rate  at  the  time  when  the  accident  occurred,  to  make  up 
for  lost  time.  The  train  had  passed  over  the  line  safely  until 
the  accident  occurred,  by  reason  of  the  undermining  of  the 
sleepers  and  the  consequent  giving  away  or  settling  of  the  rails, 
which  threw  the  train  down  an  embankment  and  seriously  injured 
the  plaintiff.  The  jury  returned  a  verdict  for  the  plaintiff  for 
£1,500  damages,  which,  upon  hearing  in  Exchequer,  was  set  aside 
upon  the  ground  that  there  was  no  suflScient  evidence  of  negli- 
gence on  the  part  of  the  defendants  to  sustain  it.  Bkahwell,  B., 
said :  "  It  is  said  that  the  construction  of  the  line  was  such  as 
to  make  it  dangerous  in  a  flood,  and  that,  therefore,  the  defend- 
ants' servants  must  have  known  that  it  was  dangerous  to  drive  at 
an  express  rate  of  speed.  But  negligence  must  he  shown  by  the 
plaintiff.  It  is  not  enough  to  show  that  an  accident  arose  from, 
certain  extrinsic  or  eostemal  causes.  Where  is  the  evidence  of 
negligence  ?  It  is  contended  on  the  part  of  the  plaintiff  that  the 
co?npany^s  servants  were  bound  to  know  the  consequences  which 
were  likely  to  follow  from  t?ie  flood.  That  is  not  so.  They  were 
bound  only  to  know  that  which  could  be  known  by  the  exercise  of 
ordinary  skiU  and  prudence^  otherwise  they  would  be  made 
insurers  of  the  safety  of  the  passengers.  There  was  no  engineer- 
ing or  other  skilled  evidence  to  show  tliat  water  would  wash 
away  the  soil  of  which  the  embankment  was  made.  So  far  from 
there  being  any  evidence  to  show  that  there  was  negligence,  there 
was  evidence  to  negative  the  negligence  imputed.  The  very  ex- 
istence of  the  line  for  five  years,  notwithstanding  that  the  dis- 
trict was  subject  to  floods,  tended  to  negative  the  only  negligence 
that  was  set  up.  There  was  nothing  to  show  that,  until  the 
accident  occurred,  there  had  been  any  thing  to  indicate  danger, 
or  to  warn  the  company's  servants  to  cease  running  the  trains. 
The  verdict  was  whoUy  unwa^ranted.^^  '  The  track  must 
be  in  a  safe  condition  so  far  as  human  foresight  can  ac- 
complish that  result,  but  unless  negligence  in  some  respect 
contributing  to  an  injury  resulting  from  defects  therein  can  be 

>  In    Pittsburg,  Fort  Wayne,  'etc.,  Birmingham    Water  Works  Co.,    11 

R.   Co. «.    Gilleland,  56  Pa.  St.   445,  Exch.    781;     Fast  «.  Third  Av.    B. 

a  Bimilar  doctrine  was  held.      See,  Co..  1  Daly  (N.  Y.  C.  P),  148. 
also,  similar    in    principle,  Blyth  «. 
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attributed  to  the  company  it  is  not  liable.'  No  precise  rule  of 
diligence  can  be  stated,  but  the  company  is  bound  to  construct  its 
roadway  in  such  a  manner  as  to  be  able  to  resist  all  such  action 
of  the  weather,  from  floods  or  whatever  cause  arising,  that  may 
be  expected  to  occur,  although  only  at  long  intervals,  and  as  a 
necessary  sequence,  if  extraKyrdinary  or  unprecedented  floods  have 
once  occurred,  it  must  redouble  its  vigilance,  and  place  its  embank- 
ments in  such  a  condition  as  to  resist  another  of  similar  severity 
or  intensity.* 

Sec.  538.  Oare  required  of  railroad  ooxixiratioiui  is  relation  to  engines, 
cars,  track,  etc.  —  The  same  degree  of  care  is  required  in  the  selec- 
tion of  engines  and  cars,  and  other  appliances  for  the  prosecution 
of  the  business.*  The  company  is  not  exonerated  fi*om  liability 
for  injuries  resulting  from  defects  in  its  vehicles,  because  it  pur- 
chased them  from  competent  manufecturers,  but  is  responsible  for 
defects  therein  resulting  from  the  negligence  of  the  manufactur- 
ers, precisely  the  same  as  it  would  be  if  it  manufactured  them 
itself.*  It  is  not  responsible  for  all  defects  therein,  but  only  for 
such  as  could  have  been  ascertained  by  the  exercise  of  the  highest 
degree  of  vigilance,*  or,  in  other  words,  for  defects  which  could  not 
have  been  detected  by  any  degree  of  care  or  skill,  either  in  the 
course  of  manufacture  or  afterward.*  In  New  York  a  different 
rule  of  liability  has  been  held,  and  the  company  is  held  to  be 
bound  at  its  peril  to  provide  safe  cars,  and  is  responsible  for  in- 
juries resulting  from  defects  therein,  irrespective  of  the  question 
of  negligence.^ 

The  rule  in  reference  to  the  degree  of  vigilance  to  be  observed 
was  well  expressed  in  an  English  case,  previously  cited.*    In  that 

'  Toledo,  etc.,  R.   Co.  «.  Apperson,  '  Readhead  v.  Midland  R.  Ck).  Jj.  R.,  4 

49  in.   480 ;  Reed  v.  N.  Y.  Cent.  R.  Q.  B.  879. 

Co.,  56  Barb.  (N.  Y.)  493 ;    Gonzales  e.  '  Aldeu  e.  N.  Y.  Cent.  R.  Co.,  26  N. 

N.  Y.  Cent.  R.  Co.,  39  How.  Pr.  (N.  Y.)  Y.  102. 

407.  In  Hegeman  e.  Western  R.  R.  Co., 

«  Great  Western  R.  Co.  of  Canada  e.  18  N.  Y.  9,  the  plaintiff  was  injured 

Fawcett,  1  Moore's  P.  C.  C  (N.  8.)  101.  by  the  breaking  of  an  axle,  from  a 

^  Readhead  v.  Midland  R  Co.,  L.  R.  latent  defect    tr/uc/i  could    not  hate 

2  Q.  B.  412 ;  Bums  'o.  Cork,  etc.,  R.  been  diseovered  by  the  most  mgilant  «v- 

Co.,  13 1.  R.  C.  L.  548 ;  Grote  v.  Chester,  amination,  and  the  company  was  held 

etc.,  R.  Co.,  2  Exch.  251.  chargeable. 

*  Burns  v.  Cork,  etc.,  R.  Co.,  ante.  *  Manser  v.  Eastern  Counties  R.  Co., 

»  Stokes  V.  Eastern  Counties  R.  Co.,  81  L.  T.  (N.  S.)  585. 
2  F.  &  F.  691;  Manser  e.  Eastern  Coun- 
ties R.  Co.,  81  L.  T.  (N.  S.)  585. 
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case,  an  action  was  brought  by  the  plaintiflE  to  recover  damages  for 
injuries  sustained  by  him  whilst  traveling  on  the  defendants'  rail- 
way, as  he  alleged,  from  the  negligence  of  the  company.  It 
arose  from  an  imperfect  weld  in  the  formation  of  a  wheel  —  in 
this  case  the  driving-wheel.  It  appears  in  this  case,  that  driv- 
ing wheels  are  usually  formed  in  the  first  instance  with  a  thick- 
ness of  about  2i  inches.  They  are  allowed  to  run  some  time, 
and  then  ground  down  or  re-turned  for  the  purpose  of  making 
them  again  smooth ;  and  this  operation  is  performed  about  three 
times.  Ultimately  the  thickness  of  the  wheel  is  reduced  from 
about  2i  or  2i  inches  to  about  IJ.  If  it  happens  to  be  below  l\ 
it  is  considered  worn  out,  and  should  not  be  continued  in  the  use. 
About  three  times  a  wheel  may  be  re-turned  ;  or  it  may  be  re- 
turned only  twice,  but  with  three  diffei^ent  thicknesses.  Before 
it  is  used  the  first  time  it  should  be  hammered  all  round  and  all 
over  to  test  its  soundness,  and  to  ascertain,  as  far  as  it  is  possible 
to  ascertain,  if  it  be  perfect,  whether  it  will  ring,  and  is  sound 
in  every  part.  This  wheel  had  been  so  tried  before  it  was  used. 
It  had  run  many  thousands  of  miles,  and  had  been  reduced  ^  or 
i  an  inch  of  its  thickness.  But  although  the  wheel  had  been 
tested  by  the  universal  hammering  in  the  first  instance,  it  had  not 
been  subjected  to  that  test  after  it  had  been  reduced  in  thickness 
by  wear.  The  wheel  was  defective,  it  gave  way,  and  hence  the 
accident. 

The  cause  was  tried  in  London  before  the  Lord  Chief  Bnron, 
when  the  jury  returned  a  verdict  for  the  plaintiflF,  for  £2,000, 
damages. 

Channell,  B.,  said :  "  This  was  an  action  brought  to  recover 
compensation  in  damages  for  injuries  sustained  by  the  plaintiff, 
owing   to   the  alleged   negligence  of  the  defendants.     *    *    * 

"  The  Lord  Chief  Baron,  in  summing  up,  appears  to  me 
(if  I  may  take  the  liberty  of  saying  so)  to  have  left  the  case 
at  the  trial  to  the  jury  very  fairly  toward  the  company.  There 
were  certain  passages  selected  by  Mr.  Bovill,  and  strongly  com- 
mented on,  but  there  were  other  passages  in  the  summing  up  to 
which  the  attention  of  the  court  was  called,  and  to  which  it  will 
be  necessary,  I  think,  we  should  advert.  His  Lordship,  after  stat- 
ing the  nature  of  the  action,  said :  *  With  respect  to  the  law  there 
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is  really  no  doubt  whatever.  If  every  part  of  the  case  was  as  clear 
ind  undoubted  as  the  legal  questions  that  arise,  there  would  be 
very  little  difficulty  indeed  in  disposing  of  the  case,  without  any 
trouble  whatever.  There  can  be  no  doubt  that  in  point  of  law 
the  defendants  are  bound  to  provide  carriages  and  other  appli- 
ances which  shall  present  every  reasonable  prospect  of  safety. 
They  are  bound  to  guard  against  every  source  of  danger  that  they 
can  foresee.  But  if  the  case  stated  by  Mr.  Bovill  for  the  defend- 
ants be  made  out  in  point  of  fact,  as  to  which  there  is  contradict- 
ory testimony,  which  it  is  for  you  to  decide  —  if  that  case  be 
made  out  in  fact,  then  undoubtedly  the  defendants  would  be  enti- 
tled to  your  verdict.  The  defendants  are  not  liable  for  any  cause 
of  danger  that  cannot  be  foreseen  by  the  exercise  of  reasonable 
care  and  caution  in  preparing  for  the  journey ;  and  if,  therefore, 
the  entire  cause  of  accident  was  this  defective  weld,  which  was 
not  known,  and  could  not,  by  any  reasonable  skill,  care  or  pru- 
dence, be  discovered,  then  the  defendants  are  entitled  to  your  ver- 
dict.' The  law  in  that  respect  was  laid  down  as  favorably  to  the 
company  as  the  company  had  a  right  to  expect.  That  was  his 
Lordship's  obsei^vation  at  the  commencement  of  the  summing  up ;  , 
at  the  end  of  the  summing  up,  in  substance,  that  direction  is  re- 
peated, his  Lordship  saying,  it  is  important  that  every  attention 
should  be  paid  to  the  machinery,  ^  in  order  that  the  lives  of  the 
passengers  may  be  placed  in  as  much  safety  as  possible.'  He  goes 
on  to  say :  '  The  company,  however,  are  not  bound  to  do  that 
which  is  impossible ;  they  are  not  bound  to  see  that  which  is  invis- 
ible, but  they  are  bound  to  take  every  precaution.  It  is  entirely, 
gentlemen,  for  you  to  decide  whether  in  your  judgment  they 
have  done  every  thing  which  their  situation  in  providing  conven- 
iences for  passengers  required  of  them,  and  whether  there  was  any 
deficiency,  or  whether  they  entirely  and  perfectly  discharged  that 
duty.  If  they  entirely  performed  it,  I  think  they  are  entitled  to 
your  verdict.  If  they  did  not,  if  there  was  any  thing  that  might 
reasonably  be  required  of  them  under  the  circumstances  which  in 
your  judgment  they  did  not  perform,  I  think  they  would  be  lia- 
ble, and  it  would  be  entirely  for  you  to  say  what  damages  the 
plaintiff  would  be  entitled  to  in  the  event  of  your  thinking  him 
entitled  to  your  verdict.'     Now,  it  is  impossible,  I  think,  that  the 

81 
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rule  could  be  laid  down  more  correctly  than  it  was,  both  at  the 
commencement  and  the  conclusion  of  his  Lordship's  summing-up. 
But  there  were  particular  passages  in  the  course  of  the  simiming-up, 
which  were  excepted  to.  This  passage  was  except^  to.  Mr. 
Bramwell,'  an  engineer,  had  been  called  on  the  part  of  the  plain- 
tiff, and  in  the  course  of  his  cross-examination  he  said: 
'I  know  of  no  mode  of  discovering  the  defect;  if  the 
tire  be  struck  that  may  or  may  not  detect  it'  Now,  it 
is  quite  clear,  looking  at  the  cross-examination  of  Mr 
Bramwell,  and  of  all  the  other  witnesses,  what  was  meant  to  be 
stated  was  this :  there  was  no  test  that  was  absolutely  fixed  —  no 
test  that,  in  every  instance,  woul^  turn  out  to  be  sure  and  success- 
ful ;  but  it  cannot  be  contended  a  test  ought  not  to  be  adopted, 
if  it  is  a  useful  one,  and  may  reasonably  be  expected  to  bring 
about  the  result,  because  it  is  not  absolutely  fixed.  Now,  the  par- 
ticular remark  that  was  objected  to  was  this :  *  In  all  probability, 
if  this  tire  had  undergone  the  process  not  merely  of  ringing  it 
with  a  hammer  to  see  whether  it  was  sound,  but  of  hammering 
it  all  round  and  all  over,  the  defect  would  have  been  discovered, 
because  there  can  be  no  doubt,  in  regard  to  a  bell  which  is  now 
silent  (but  which  we  heard  for  some  time  as  if  the  whole  material 
of  the  clock  at  Westminster  were  perfect),  it  was  cracked,  but 
continued  to  strike ;  and  nobody  was  aware  of  it.  Somebody  ob- 
served on  a  rainy  day,  when  the  bell  was  struck  and  the  water 
trickled  down,  it  had  a  tremulous  motion  on  each  side,  and  the 
vibrations  were  not  perfectly  equal.  The  man  called  somebody 
to  watch  it,  and  then  they  discovered  that  the  bell  was  cracked. 
So  that  there  can  be  no  doubt  that  merely  going  to  a  tire  and 
striking  it  with  a  hammer  will  not  tell  you.'  That  is  the  sub- 
stance of  my  Lord's  obsei'vation.  It  was  an  observation  founded 
on  experience  —  that  the  test  of  the  hammer  upon  the  tire  would 
enable  you  to  see  whether  the  tire  would  ring  where  it  was 
cracked  in  one  part.  But  what  was  contended  for  on  the  part  of 
the  plaintiff  was,  the  tire  should  have  been  hammered  all  over ; 
and  there  was  a  body  of  evidence  and  an  important  witness  to 
that  point.  There  was  abundant  evidence  to  show,  when  the 
tire  had  been  re-turned,  as  it  is  called,  if  it  had  been  hammered 
all  over,  in  all  probability  this  defect  would  have  been  discovered. 
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It  appears  that  there  is  nothing  in  my  Lord's  observations  that 
can  wan-ant  any  objection  on  the  score  of  misdirection.  *  *  *  A 
witness  had  said :  '  It  should  have  been  hammered  all  round.' 
My  Lord  goes  on  to  explain  what  is  meant  by  that :  —  ^  What  he 
means  by  that,  I  suppose  is,  that  they  should  not  merely  strike  it 
with  a  hammer  to  see  whether  it  would  ring,  which,  no  doubt,  a 
cracked  piece  of  metal  would,  but  they  should  have  hammered 
it  all  round  to  ascertain ;  and  certainly,  as  the  iron  becomes  less 
and  less,  no  doubt  that  is  a  sort  of  care  which  should  be  taken, 
because  by  the  hammering  you  may  stumble  upon  some  particu- 
lar spot  that  is  defective.  One  of  the  witnesses  for  the  defend- 
ants told  us  to-day,  that  there  was  a  thickness  as  of  a  piece  of 
paper  —  a  thickness  over  the  imperfection  in  the  weld,  and  if  you 
came  to  hamnjer  there,  there  is  no  doubt,  I  think,  that  you  would 
discover  that.'  Now,  my  Lord  certainly  expresses  his  own  opin- 
ion. ;  if  the  weld  had  been  reduced  to  this  thinness,  as  appeared 
from  one  of  the  defendants'  witnesses,  in  his  judgment,  if  it  had 
been  hammered  all  over,  the  defect  would  have  been  discovered. 
Though  my  Lord  expresses  that  opinion,  he  does  not  withdraw  it 
froiti  the  consideration  of  the  jury,  but  he  goes  on  to  say  :  '  You 
must  judge  for  yourselves.  I  have  no  doubt,  gentlemen,  that  if 
not  all  of  you,  a  great  many  of  you,  must  have  the  means  of 
judging  upon  that  subject  quite  as  well  as  any  of  the  witnesses, 
and  probably  much. more  than  myself.'  That  was  an  opinion 
certainly  given  by  my  Lord  as  to  a  point  that  arose  in  the  course 
of  the  evidence  —  an  opinion  in  which  few  would  disagree  ;  but 
whether  it  be  right  or  wrong  is  not  the  question  we  have  to  de- 
termine. The  matter  was  not  submitted  to  the  jury  as  a  matter 
of  law — it  was  not  decisive  of  the  evidence;  but  the  question 
was  left  to  the  jury  that  they  might  exercise  fully  and  freely  their 
judgment  upon  the  subject.  Now,  the  only  other  passage  that 
was  objected  to  was  a  passage  to  this  effect :  —  'I  cannot  help 
saying,  in  passing,  that  it  appears  to  me,  before  an  old  tire  is  ever 
sent  to  be  re- turned,  and  put  in  use  for  the  purposes  of  a  leading 
wheel,  it  ought  really  to  be  hammered  all  over;  because  there 
may  be  (and  this  is  an  illustration  of  it)  a  wheel  that  has  per- 
formed thousands  of  miles  with  perfect  safety,  which  has  appar- 
ently got  the  best  character  that  a  wheel  can  have,  but  it  turns 
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out  to  have  been  ground  down  until  you  came  to  within,  accord- 
ing to  the  case  of  the  defendants,  a  surface  not  thicker  than 
paper,  that  separated  you  from  an  imperfect  weld.  You  are  quite 
as  well  able  to  judge  as  I  am.  If  that  were  accurately  tested  by 
hammering  over  every  part  of  it,  you  would  say  whether  that 
would  not  certainly  be  discovered.  If  there  was  nothing  but  the 
thickness  of  a  piece  of  paper  to  separate  you  it  might  not  be  vis- 
ible to  the  eye,  but  it  must  be  ascertainable  by  a  hammer,  which 
would  certainly  give  a  different  sound  when  you  came  to  that 
spot.'  Again :  my  Lord  expresses  an  opinion  in  which  I  entirely 
concur,  and  it  appears  to  me  to  have  been  correct  upon  the  evidence. 
But  my  Lord  did  not  express  his  opinion  at  all  to  the  contrary,  or 
fetter  the  jury  ;  the  question  was  left  fully  and  freely  to  them  to 
exercise  their  own  judgment  upon.  It  appears  to  me  there  is  no 
ground  whatever  for  saying  there  was  any  misdirection  of  which 
the  defendants  have  a  right  to  complain,  and  it  really  was  hardly 
insisted  on  that  there  was  no  evidence  to  go  to  the  jury ;  it  is 
enough  to  say,  the  evidence  of  Mr.  Bramwell,  the  evidence  of 
Sir  C.  Fox,  the  evidence  of  Mr.  Braithwaite,  and  the  evidence  of 
Mr.  May,  formed  a  strong  case  on  the  part  of  the  plaintiff  to  go 
to  the  jury,  which  my  Lord  could  not  have  refused  to  leave  to 
them.  I  am  clearly  of  opinion  that,  had  he  done  so,  the  plain- 
tiff would  have  had  good  ground  for  excepting  that  the  evidence 
had  not  been  submitted  to  the  jury  as  it* ought  to  have  been. 
Then,  as  to  the  case  of  the  verdict  being  against  the  weight  of 
evidence,  no  doubt  there  was  a  strong  body  of  evidence  on  the 
part  of  the  defendants.  No  doubt  many  witnesses  were  called, 
witnesses  of  experience  and  respectability,  and  one  would  not 
necessarily  be  dissatisfied  if  the  jury  had  found  upon  the  evidence 
a  verdict  for  the  defendants.  On  the  other  hand,  there  was 
strong  and  positive  evidence  on  the  part  of  the  plaintiff.  I  can- 
not say  the  jury  have  come  to  a  wrong  conclusion.  I  am  not 
called  on  to  say  I  should  have  found  the  same  verdict  myself.  I 
can  see  no  ground  for  expressing  any  judicial  dissatisfaction  with 
the  verdict  of  the  jury.  I  would  refer  to  one  witness  as  a  wit- 
ness of  very  considerable  importance  —  Sir  Charles  Fox  —  who 
gave  evidence  having  a  most  material  bearing  upon  the  case.  He 
was  engaged  largely  in  the  manufacture  of  wheels  of  all  descrip 
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tions,  and  he  was  asked  whether  he  adopted  any  process .  to  test 
the  tire.  He  was  asked,  '  Do  you  hammer  it  ? '  and  he  says : 
*  The  process  upon  which  I  have  manufactured  all  my  wheels 
has  been  this,  to  let  all  the  different  parts  of  the  work  be  done  by 
piecework,  so  that  if  a  n^an  found  a  defective  bar  he  did  not  get 
paid  for  bending.  If  a  man  had  to  bend  a  defective  bar,  or  bend 
a  good  bar,  and  bent  it  improperly,  we  did  not  pay  for  them,  so 
that  every  man  was  looking  back  through  the  whole  process  of 
the  manufacture  up  to  the  last ;  and  then  we  have  a  gentleman 
to  whom  we  pay  300^.  a  year  to  examine  every  wheel.'  So  that 
this  gentleman  kept  a  person  in  his  employ  at  a  considerable  sal- 
ary for  no  other  purpose  than  to  test  wheels  when  they  were 
made.  He  says  they  are  tapped  with  a  hammer,  and  when  he  is 
asked  how  tires  are  tested,  he  says  no  defect  would  be  passed  over 
with  the  hammer.  No  witness  pretended  to  say  it  was  an  abso- 
lute and  positive  test,  but  there  is  no  excuse  for  not  adopting  it, 
if  it  can  be  reasonably  expected  to  produce  a  satisfactory  result. 
This  was  the  universal  process  adopted  by  this  gentleman  at  a 
considerable  cost  and  expense.  He  is  asked  this  'question :  '  Have 
you  found  any  returned  to  you  after  being  passed  by  you  as  com- 
plete?' 'We  guaranteed  all  the  wheels  we  made  for  twelve 
months,  and  having  turned  out  20,000  wheels  for  several  years,  I 
think  the  whole  amount  of  our  guarantee  has  been  twenty-four.' 
Now,  the  wheel  in  question  had  been  reduced  a  considerable  size ; 
it  was  reduced  to  a  small  thinness  ;  it  was  blocked  and  re-turned, 
and  if  this  process  had  been  adopted,  not  to  hammer  any  one  part 
to  see  whether  it  would  ring,  but  to  hammer  it  all  over,  as  was 
the  universal  practice  on  the  part  of  Sir  Charles  Fox,  a  practice 
carried  out  at  a  considerable  expense,  it  was  for  the  jury  to  say 
whether  the  defect  might  not  have  been  discovered.  I  repudiate 
the  notion  altogether  that  a  process  ought  not  to  be  adopted,  be- 
cause of  necessity  you  would  not  arrive  at  a  positive  test.  It 
seems  to  me  there  is  no  ground  for  saying  the  verdict  is  against 
the  weight  of  evidence,  and  that  a  new  trial  should  be  granted. 
Therefore,  having  at  my  Lord's  request  gone  carefully  through 
the  evidence,  I  repeat  the  opinion  I  was  prepared  to  give  when 
the  rule  was  moved,  that  the  verdict  ought  to  stand." 

Pollock,  C.  B.,  said  :    "  I  entirely  agree  with  the  rest  of  the 
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court  on  the  subject  of  refusing  the  rule  why  there  should  not 
be  a  new  trial.  When  Mr.  Bovill  moved  this  rule,  he  certainly 
took  a  very  strong  view  of  the  case  on  the  part  of  the  defendants, 
it  appeared  to  me  it  was  desirable  that  the  matter  should  be 
looked  into  with  very  great  care,  in  order  that  no  mistake  might 
be  made.  I  am  very  much  obliged  to  my  learned  brothers  who 
have  taken  the  trouble  of  going  through  the  short-hand  writer's 
notes  which  Mr.  BoviU  furnished  us  with.  A  very  strong  state- 
ment made  by  Mr.  Bovill  I  own  rather  startled  me.  I  ceitainly 
did  not  recognize,  in  his  statement  of  the  matter,  any  thing  like 
what  I  remember  to  have  been  said  in  the  course  of  the  trial. 
According  to  his  statement,  certainly,  at  one  time,  there  was  no 
evidence  whatever  to  support  the  view  that  had  been  presented  to 
the  juiy,  as  he  said,  under  the  authority  of  the  Bench.  On  turn- 
ing to  the  evidence,  certainly  it  appeared  there  was  abundant  ma- 
terial for  the  remark  that  was  presented  to  the  jury  by  me,  but 
which  was  left  entirely  to  them,  not  at  all  pressing  my  opinion 
upon  them,  but  stating,  it  appeared  to  me,  that  any  person  con- 
versant with  machinery,  and  the  ordinary  business  connected  with 
such  matters,  would  probably  be  far  better  able  to  judge  than  I 
was  of  the  point.  There  was  much  other  important  matter  upon 
which  the  jury  might  have  decided,  and  very  likely  did  decide, 
the  case ;  but  as  far  as  this  point  was  concerned  the  question  was 
this  —  about  the  nature  of  the  accident  there  was  no  doubt  what- 
ever, it  arose  from  an  imperfect  weld  in  the  formation  of  a 
wheel  —  that  was  the  driving-wheel.  A  driving-wheel  is  formed 
in  the  first  instance  with  a  thickness  of  2 J  inches ;  it  is  allowed 
to  run  some  time,  and  is  then  ground  down,  or  re-turned,  for  tlie 
purpose  of  making  it  again  smooth,  and  this  operation  is  per- 
formed about  three  times  ;  ultimately  the  thickness  of  the  wheel 
is  reduced  from  2^  or  2J  to  IJ  ;  if  it  happens  to  be  below  1}  they 
consider  it  is  worn  out,  and  do  not  continue  it  in  the  service. 
About  three  times  is  the  number  of  times  that  a  wheel  may  be 
re-turned,  or  twice  it  may  be  re-turned,  so  that  it  is  put  into  use 
with  three  different  thicknesses.  Now,  the  first  time,  before  it  is 
used  at  all,  it  is  hammered  all  over.  I  cannot  understand  the  ex- 
pression, but  the  expression  in  the  evidence  was,  '  hanimered  all 
round ; '  which  I  apprehend  to  be  testing  with  the  hammer  not 
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merely  whether  it  will  ring,  but  whether  it  is  sound  in  eveiy 
part.  Now,  if  it  be  worth  while  to  do  that  when  the  wheel  is 
first  in  its  state  of  newness,  in  order  to  test  it  by  applying  the 
hammer  to  every  part  of  it,  to  see  whether  it  be  sound  or  not,  it 
surely  must  be  worth  while,  every  time  you  take  away  from  it  a 
quarter  or  half  an  inch  of  its  thickness,  in  order  to  prepare  it  for 
a  fresh  journey.  That  was  the  question  the  jury  had  to  decide  ; 
and  I  agree  with  my  learned  brothers  that  the  law  was  laid  down 
correctly,  and  as  favorably  *for  the  defendants  as  it  cenld  be. 
The  question  tlien  would  be —  Did  they  use  any  reasonable  pre- 
caution in  order  to  discover  whether  the  wheel  in  its  last  condi- 
tion was  fit  for  service  ?  Why  it  appeared  to  be  perfectly  clear 
upon  the  evidence  that,  though  they  had  tested  the  wheel  by  the 
universal  hammering  in  the  first  instance  of  applying  it  to  the 
purposes  of  a  locomotive,  it  had  never  been  subjected  to  it  since, 
and  an  imperfect  weld,  which  may  be  imperceptible  to  the  ham- 
mer when  the  wheel  is  2^  inches  thick,  may  be  quite  perceptible 
when  the  wheel  is  reduced  to  1^.  Therefore  it  was  a  question 
for  the  jury.  There  was  evidence  that  they  actually  applied  the 
test  when  the  wheel  was  new ;  there  was  evidence  that  they  had 
not  applied  it  when  the  wheel  was  turned  the  first  time,  and  when 
it  was  turned  the  second  time ;  and  I  think  it  is  no  answer  in 
fact  or  law  to  say  that  the  test  is  not  decisive.  It  might  have 
escaped  the  discovery,  notwithstanding  the  test  had  been  applied, 
because  at  the  time  of  the  accident  all  parties  were  perfectly 
agreed  that  it  was  an  imperfect  weld,  which  gradually  came  to 
the  surface  at  the  time  of  the  accident.  The  witnesses  for  the 
plaintiff  said  in  their  judgment  it  was  apparent  that  the  thinness 
of  paper  had  been  worn  through.  By  the  evidence  of  the  wit- 
nesses for  the  defendants,  the  thickness  was  no  more  than  the 
thickness  of  a  bit  of  paper,  and  the  question  is  whether,  if  it  had 
been  hammered,  it  would  not  have  disclosed  by  the  sound,  im- 
mediately, that  there  was  some  imperfection  below,  and  that  it 
was  not  sound.  Under  these  circumstances  I  perfectly  concur  in 
the  opinion  expressed  by  my  learned  brothers,  that  there  should 
be  no  rule  in  this  case." 

This  rule  seems  to  be  more  consistent  with  principle,  and  bet- 
ter calculated  to  subserve  pubHc  interests  than  that  adopted  in 
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New  York  ;*  particularly  when  coupled  with  another  rule,  that 
the  mere  fact  that  the  vehicle  was  defective,  priina  facie^  raises  a 
presumption  of  negligence." 

But  this  rule  seems  to  have  been  essentially  modified  by  later 
decisions  in  that  state,  and  there  would  seem  to  be  no  question 
that  some  negligence  is  now  required  to  be  shown  in  order  to 
uphold  a  recovery.' 

'  There  seems  to  be  an  inconsistency  in  holding  the  company  up 
to  such  a  rigorous  rule  of  liability  as  to  cars,  when  no  such  rule 
prevails  as  to  the  track  over  which  the  cars  are  propelled.  If  it 
be  said  that  the  reason  results  from  the  fact  that  the  cars  are 
mamifactured^  and  therefore  the  company  is  bound,  at  its  peril, 
to  know  of  the  existence  of  latent  defects,  it  may  be  answered 
that  the  same  is  true  of  the  track.  It  is  manufactured  so  to 
speak,  and  the  same  rule  should  apply  to  that,  as  applies  to  the 
cars.  Yet,  the  courts  of  New  York  hold  that  as  to  the  track  and 
its  management,  the  company  is  exonerated  from  liability,  if  it 
has  exercised  the  highest  degree  of  care  in  respect  to  it.* 

So,  it  has  been  held  that  an  accident  resulting  from  the  mis- 
placement of  a  switch,  by  "  some  evil-disposed  person,"  not 
connected  with  the  company,  the  company  being  chargeable  with 
no  fault,  is  an  inevitable  accident  for  which  the  company  is  not 
responsible.* 

In  the  selection  of  rails,  and  other  materials  of  which  its  track 
is  composed,  as  well  as  in  the  construction  of  its  roadway  and 
bridges,  it  is  bound  to  exercise  the  highest  degree  of  care,  and 
apply  all  those  tests  usually  applied  for  ascertaining  their  suitable- 
ness, and,  having  done  that,  and  keeping  up  the  same  d^ree  of 
vigilance  in  ascertaining  whether  it  subsequently  becomes  de- 
fective, it  is  not  responsible  for  injuries  resulting  from  defects,  in 
spite  of  such  vigilance^  It  is  difficult  to  conceive  how  a  person 
or  corporation  ciiii  be  held  chargeable  with  negligence,  when  he 
has  exercised  the  highest  degree  of  care  to  prevent  the  injury.' 

>  Frink  «.  Potter,  17  lU.  406  ;  IngalU  » Frink  u.  Potter,  17  IH.  406  ;  Dejo 

u.  Bills,  9  Mete.  (Mass.)  1.  «.  N.  Y.  C.  R.  Co.,  34  N.  Y.  9. 

*  Dawson  «.  Manchester,  etc.,  R.  Co.,  •  Nashville,  etc.,  R.  Co.  «.  Messino, 

5  L.  T.(N.S.)682;  Brignoli  u.  Chicago,  1  Sneed  (Tenn.),  220;  Deyo  «.  N.  Y.. 

etc.,  R.  Co.,  4  Daly  (N.  Y.  C.  P.),  182.  C.  R.  Co.,  anU, 

*Deyo  «.  N.  Y.  C.  R.  Co.,  arde.  '  In  Frink  tJ.  Potter,  anU,  where  a 

^  Keelej  c.  Erie,  etc.,  R.  Co.,  47  How.  passenger  was  injared  by  the  breaking 

Pr.  (N.  Y.)  256.  of  an  axle  from  th«  efifect  of   frost. 
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It  must  exercise  the  highest  degree  of  care  in  all  respects  involv- 
ing the  safety  of  passengers,  and  if  guilty  of  any^  even  the  slight- 
est negUgenoe,  it  is  responsible  for  all  injurious  consequences.* 

Sbo.  539.  It  is  bound  to  keep  its  stations  and  premises  in 
proper  repair,  so  as  to  prevent  injuries  to  passengers  going  to 
them  to  take,  or  arriving  there  upouj  their  trains,'  and  a  passenger 
arriving  at  the  station,  continues  to  be  a  passenger  until  he  has  left 
their  premises.  So,  to  a  person  bona  fide  at  the  station  for  the 
purpose  of  taking  passage  upon  a  train,  is  a  passenger,  although 
he  has  not  in  fact  purchased  his  ticket.* 

S  EC.  540.   Infltances  of  negligence,  where  the  corporation  was  held  liable. 

— Actions  have  been  upheld  for  injuries  sustained  from  defective 
platforms;*  from  a  failure  to  provide  suitable  lights  to  enable  pas- 

the  ooart  held  that,  if  the  defendant  time  for  it  to  leave,  and  at  a  point  some 

was  gailtj  of  any,  even  the  nlightest  distance  from   the   usual    place,    she 

negligence  in   not  providing  ae^ainst  stepped   upon  the  end  of  a  plank  in 

each  a  result,  it  was  liable.    This  is  the  platform  which,  being  loose  and 

equivalent  to  holding  that,  if  by  the  out  of  place  at  one  end,  gave  wav,  and 

exercise  of  any  reasonable  precaution  let  her  down  upon  the  track  headfore- 

the  result  could  have  been  averted,  most  under  the  train,  breaking  her  leg 

the  defendant  was  bound  to  exercise  and  otherwise  injuring  her.      It  was 

such  precaution,  and  failing  to  do  so,  so  dark  that  the  plaintiff  could  not  see 

was  liable  for  negligence.     See,  also,  the    condition    of    the    plank.      The 

Dawson  v.  Manchester,  etc.,    R.  Co.,  defendants  showed  that  the  point   at 

ante;  Toledo,  etc.,  R.  Co.  v.  Apperson,  which  the  injury  happened  was  some 

49  111.  480 ;  Reed  v.  N.  Y.  C.  R.  Co..  56  300  feet  from  the  station,  and  that  the 

Barb.  (N.  Y.)  493 ;  Gonzales  v.  N.  Y.  usual  place  for  passengers  to  get  on 

C.  R.  Ci).,  39  How.  Pr.  (N.  Y.)  407.  or  off  the  train   was  at  a  point  imme- 

^  Gaynor  v.  Old  Colony  R.  Co.,  100  diately  in  front  of  the  station. 
Mass.  208.  It  was  also  shown  by  the  defendant, 

'McPadden  «.   N.  Y.  C.  R.  Co.,  44  that  it  was  customary  when  the  train 

N.  Y.  478.  arrived,  as  in  this  instance,   from  the 

The  fact  that  the  vehicle  or  track  is  west,  to  run  back  so  as  to  bring  the 

defective  and    an  injury    results,   is  baggage  and  express  cars  to  a  point 

prima  facie  evidence  of  negligence  opposite  the   freight    depot    for    the 

Brignoli^.  Cliicago,  etc., R.  Co.,  4  Daly  purpose  of  discharging  and  receiving 

(N.  Y.  C.  P.),  182.  baggage  and  express   matter.      This 

'BuflTett  tJ.  Troy  and  Boston  R.  Co.,  movement,  on   the  evening  on  which 

40  N.  Y.  168.  the  accident   in  question    happened, 

*As  where  the  flaps  were  improperly  placed  the  passenger  coaches  west  of 

turned  back.    Brahwell,  B.,  in  Corn-  the  west  end  of  the  platform,  so  that 

man  v.    Eastern    Counties    R.    Co.,  the  nearest  passenger  car  was  about 

4  H.  &  N.  784.  one  car-length  beyond  the  steps  at  the 

In  McDonald  0.  Chicago,  etc.,  R.Co.,  west  end  of    the   platform.      It  was 

26  Iowa,  124,  the  plaintiff,  in  company  while  the  cars   were    thus  standing 

with  her  husband,  purchased  a  ticket  that  the  plaintiff,  without  waiting  for 

at  Cedar  Rapids  upon  the  defendants'  them  to  be  drawn  up  to  the  platform 

line  of    railway  to  Fulton,  111.      In  in  front  of  the  passenger  depot,  started 

attempting  to  get  aboard  the    train  for  them,  walking  the  whole  length  of 

some  twenty  minutes  before  it  was  the  platform,  and  in  descending  the 

82 
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sengers  safely  to  leave  the  premises;  *  from  defective  steps  to  plat- 
form;' from  pits  or  unfenced  holes  in  the  station  ground,'  from  the 
slipperiness  of  stairs  leading  to  the  station;*  from  allowing  articles  to 

steps  the  injary  for  which  this  action  evidence  that  the  defendant,  at  the 

was  brought  happened.  Defendant  also  time  of  the  alleg-ed  injury  at  the  sta- 

produced  evidence  to  the  eifect  "  that  lion  at  Cedar   Rapids,   was  provided 

there  was   plenty  of  room  to   get  on  with  a  safe  and   suitable  platform  in 

and  off  the  trains  from  the  platform  ;  front  of  and  adjacent  to  the  passenger 

and  that  there  was   no  necerssity  for  rooms  of  said  station,  so  that  passen- 

any  one  to  go  down  these  steps  to  get  gers   could   safely   and    conveniently 

on.  Before  leaving  trains  always  draw  pass  from  said  room  to  the  trains,  and 

up  in   front  of  the   passenger  depot  that  passenger  trains  stopped   at  said 

and  stop  to  take  on  passengers.     The  platform  for  the  purpose  of  receiving 

accident   happened   fifteen  or  twenty  passengers,  and   if  said    plaintiff,   in 

minutes     before    the    leaving     time  attempting  to  get  upon  said  train  by 

of    the     train .      Tlie    st«ps  are    not  a  different  and  unusual  way  and  at  a 

intended    or    used  for   passengers  to  different    and     unusual     place,    met 

get  on  the  trains."  with  said  accident,  then  the  plaintiff 

The    defendant    asked     the    court  is   not    entitled    to    recover    in   this 

to   give  the   following    instructions,  action, 

viz.  :  "2.  That  if   the  plaintiff,  Margaret 

"1.   If  the  jury    believe  from  the  McI>onald,    attempted   to   enter   said 

^  Patten  v.  Chicago,  etc.,  R.  Co.,  32  opinion  of  the  court  in  this  case,  said: 
Wis.  524;  Nicholson  v.  Lane.  &  "  The  hackman,  conveying  passengers 
Yorkshire  R.  Co.,  31  L.  J.  (Exch.)  to  a  railroad  depot  for  transportation, 
84;  Birkett  t).  Whitehaven  June,  4  H.&  and  aiding  them  to  alight  upon  the 
N.  730;  Martin  v.  Qt.  Northern  R.  platform  of  the  corporation,  is  as 
Co.,  16  C.  B.  180;  Cornman  v.  East-  rightfully  upon  the  same  as  the  pas- 
em  Counties  R.  Co.,  4  H.  &N.  781;  sengers  alighting.  It  would  be  absurd 
Toomey  i?.  London,  etc.,  R.  Co.,3  C.  B.  to  protect  the  one  from  the  conse 
(N.  S.)  140  ;  Foy  0.  London,  etc.,  R.  Co.,  quenres  of  corporate  negligence  and 
18  id.  225.  not  the  other.     The  hackman  is  there 

*  McDonald  v.  The  Chicago,  etc.R.  in  the  course  of  business  ;   but   it  is  a 

Co.,  ante.  business  important  to  and  for  the  con- 

'  Burgess  v.  R.   Co.,   95   Eng.   Com.  venience  and    profit    of    defendants. 

Law,  923.  The  general  principle  is  well  settled 

In  Tobin  v.  Portland,  Saco  &  Ports-  that  a  person  injured,  without  neglect 
mouth  R.  Co.,  59  Me.  183,  the  liability  on  his  part,  by  a  defect  or  obstruction 
of  railroad  companies  to  persons  com-  in  a  way  or  passage  over  which  he  is 
ing  to  their  stations  upon  business,  induced  to  pass,  for  a  lawful  purpose, 
and  not  as  passengers,  for  injuries  by  an  invitation,  express  or  implied, 
caused  by  defects  in  station  platforms  can  recover  damages  for  the  injury 
was  adjudicated,  and  it  was  held  that  sustained  against  the  individual  so 
a  hackman  could  recover  of  a  railroad  inviting  and  being  in  fault  for  the 
company  for  an  injury  received  while  defect."  Barrett  v.  Black,  56  Me. 
carrying  a  passenger  to  their  depot  for  498;  Carleton  v.  Franconia  Iron  and 
trans])ortation,  by  stepping,  without  Steel  Company,  99  Mass.  216.  From 
fault,  into  a  cavity  in  the  platform  the  general  duty  which  railroad  corn- 
negligently  left  in  a  defective  condi-  panies  owe  to  persons  thus  apparently 
tion.  It  is  the  well-settled  rule  that  invited,  such  as  friends  and  corn- 
railroad  companies  are  bound  to  keep  panions  of  passengers,  porters  and 
their  platforms  and  landing  places  safe  hackmen,  it  would  seem  that  they 
and  convenient  for  all  who  make  use  are  responsible  for  injuries  resulting 
of  their  cars  as  a  means  of  convey-  from  a  neglect  of  that  duty  in  re- 
ance.  But  it  is  not  so  clear  what  the  spect  to  platforms,  station  approaches, 
liability  of   the  company  is.   in   this  etc. 

respect,   to  persons   not    passengers.  **  Davis  «.  London,  etc.,  R,  Co.,  3  F. 

But  Appleton.  C.  J.,  in  delivering  the  &  F.  588. 


NfiGLIGBNOE   AND   WRONGFUL   AcTS   OF   AgENTS,    ETO.        651 

stand  or  Ke  upon  the  platf  onn  obstructing  and  endangering  travel 
over  it,  as  a  switch  handle ; '  and  generally'  the  company  is  bound, 
as  to  its  passengers  or  persons  upon  its  premises  "  by  invitation," 
to  see  to  it  that  its  premises  are  in  such  a  condition,  in  all  re»peot8j 
that  a  person  in  the  exercise  of  ordinary  care  can  leave  tlieni 
without  injury,  and  this  extends  to  and  embraces  proper  and  suit- 
able platforms,  steps  and  walks,  as  well  as  suitable  lights." 

train    at    a    place    not    prepared    or  where    the    accident    occurred,     but 

designed  bj  the  defendant  for  receiv-  would  have  waited  untU  the  passenger 

ing  passengers  on  trains,  there  being  cars  were  opposite  the  passenger  depot, 

no  paramount  necessity  for  so  doing,  then  the  defendant  is  not  liable.     And 

and    in    making    such    attempt    'she  if  you  find  that  the  plaintiff  went  by 

received    the    said    injury,  then  her  away  which  was  not  used  or  traveled 

own    fault  contributed    to  the  same,  over  by  passengers  to  enter  the  cars, 

and  the  plaintiff  cannot  recover.  and  that  a  person   of  ordinary  pru- 

''3.  The  liability  of  the  defendant  as  dence   would  not  have  gone  by  that 

a  common  carrier  did   not  commence  way,  you  may  fairly  infer  that  there 

as    to  the   plaintiffs   until  the    train  was  a   want  of  ordinary  care  on  her 

which   they  were  to  take  was  drawn  part.     Passengers  must  exercise  ordi- 

up  to  the  usual  place    for  receiving  nary  care  in  approaching  and  entering 

passengers,  unless  they  were  directed  the  cars.     If,  however,  you  find  that 

by  some  authorized  agent  of  defend-  the  defendant  backed  its  train  up  to 

ant  to  go  upon  the  train  at  another  the  place  where  it  stood   when  the 

and  different  place  or  before  the  train  accident  happened ;  that  persons  could 

reached  the  usual  place."  conveniently  and  safely  approach  the 

Each  of  these  was  refused,  and  the  train  where  it  then  stood  but  for  the 

defendant  excepted.  defective  step,  and  there  was  no  rule 

The  court,  after    referring  to  the  or  regulation  of  the  company  prohib- 

issues  made  by  the  pleadings,  charged  iting    persons   from  approaching  the 

the  jury  as  follows  :  cars  by  that  way,  and  that  an  ordinar- 

"  The  principal  question  for  you  to  ily   prudent    person  would   have  ap- 

determine  is,  by  whose  fault  or  negli-  proached   the  train   by  that  way,  the 

gence  did  the  accident  occur  ?    If  one  defendant    is   liable,  if    the  accident 

of  the  steps  was  loose  and  not  nailed  occurred   by  reason  of  the  defective 

down,  by  reason  of  which  the  accident  step." 

happened,  it  is  such  a  want  of  care  as  The    defendant    excepted    to    this 

would   render    the  defendant  liable,  charge,  and  it  was  fully  sustained  on 

unless  you  find  that  the  accident  hap-  appeal  by  the  supreme  court  of  Iowa, 

pened,  or  was  contributed  to,  by  the  Actions  have  been  upheld  for  inju- 

want  of  ordinary  care  and  prudence  on  ries  resulting   from  defective  depot, 

the  part  of    the   plaintiff.     It  is  for  floors.   Liscombe  tJ.  Jersey,  etc.,  R.  Co., 

you  to  determine  from   the  evidence  6  Lans.  (N.  Y.)  75 ;  from  defective  plat- 

whether  the  plaintiff  used  ordinary  forms.  Tobin  «.  Portland,  etc.,  R.  Co., 

care  and     prudence  in    leaving    the  59  Me.  183 ;  Seymour  a.  Chicago,  etc., 

depot  and  going  to  the  cars  by  the  R.    CV). ,  3   Biss.  (U.  S.  C.  C.)  43 ;  Mc- 

way  atid  at  the  time  she  did,  and  by  Donald  v.   Chicago,    etc.,  R.    Co.,  26 

ordinary  care  is  meant  such  care  and  Iowa,  124  ;  and  generally  for  injuries 

prudence   as  an    ordinarily    prudent  resulting  upon  their  premises  without 

person  would  exercise  under  like  cir-  the   fault  of  the   passenger,  from  de- 

cumstances.     If  you  find  that  an  ordi-  fects  thereon,  or  obstructions  thereon, 

narily  prudent  person  would  not  have  Burgess  «.  Railroad  Co.,  95  Eng.  Com, 

gone  down  the  steps  of  the  platform  Law,  923. 

^  Martin  «.  Great  Northern   Railway        '  Comman  f>.  Elastern  Co.  Railway 
Co.,  16  C.  B.  179.  Co.,  4  H.  &  N.  781. 

In  Beard  v.  Conn .  &  Pass  R.  Co. ,  48 
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Sec.  541.  Duty  of  railroad  oorporationji.  —  The  trains  must  also 
be  stopped  at  the  station  so  that  passengers  can  alight  upon  the 
platform,  and  if  they  are  stopped  at  any  other  place,  and  the 
station  is  called,  so  that  passengers  are  required,  or  have  a  right 
to  understand  that  they  are  required  to  stop  there,  the  company 
is  liable  for  injuries  received  in  leaving  such  place,  to  the  same 
extent  and  upon  the  same  gi*ound  that  it  vK^ould  be  liable  for 
injuries  received  by  the  defectiveness  of  its  own  premises.* 

Vt.  101,  the  plaintiff  was  at  the  defend-  pot  were  open  at  the  top,  and  there 
ant'a  depoc  for  the  purpose  of  taking  wao  nothing  to  indicate  that  they  were 
the  train.  There  was  a  platform  ex-  not  for  the  use  of  passengers.  In  fact 
tending  from  the  east  side  of  the  depot  they  were  built  by  and  were  intended 
to  the  track  over  which  passengers  for  the  sole  use  of  the  express  com- 
passed in  going  to  and  from  the  cars,  pany,  but  they  were  on  the  defendant's 
There  were  stairs  leading  through  the  premises.  The  plaintiff  in  attempting 
center  of  the  depot  to  the  street  on  the  to  pass  down  these  stairs  in  the  dark 
opposite  side  which  was  several  feet  from  the  upper  platform  to  the  street, 
lower  than  the  track,  and  there  were  tnthotU  fault  on  her  part^  fell  from 
also  stairs  at  either  end  of  the  depot,  the  lower  platform  to  the  ground  and 
leading  from  the  platform  to  the  street,  was  injured.  It  was  held  that  the  de- 
The  stairs  at  the  north  end  of  the  de-  fendant  was  responsible  for  the  injury 

^  Columbus,  etc.,  R.   Co.  v.  Farrell,  muddy  and  slanted  away  rapidly  from 

81  Ind.  408 ;  Memphis,  etc.,  R.  Co.  v,  the  ends  of  the  ties,  so  as  to  make  a 

Whitfield,  44  Mis.^.  406.  kind  of  pit,  unsuiuble  for  a  landing: 

In  Delamatyrv.  The  Milwaukee,  etc.,  place.  The  sister  of  the  plaintiff  had 
R.  Co.,  24  Wis.  578,  the  plaintiff  re-  got  off  at  this  point,  safely,  immedi- 
ceived  an  injury  while  descending  from  ately  before  the  plaintiff  attempted  to 
the  defendant's  train  at  Hanover  June-  do  so.  The  plaintiff  descended  to  the 
tion,  as  was  alleged,  by  reason  of  the  lower  step  holding  a  sunshade  and 
defendant  not  having  furnished  a  safe  basket  in  one  hand,  and  her  skirts 
and  proper  means  of  descent.  The  with  the  other,  hesitated,  and  made 
train  consisted  of  only  two  cars,  of  some  remarks  Kbout  the  impracticabil- 
which  the  one  in  the  rear  was  the  ity  of  alighting  there,  but  being  en- 
ladies  car,  and  the  other  a  gentleman's  couraged  by  her  sister,  took  the  hand 
car,  immediately  in  front  of  which  was  of  the  latter  and  sprang  for  the  plat- 
a  baggage  car.  When  the  train  form.  As  s]ie  sprang,  her  skirts*  caught 
stopped  at  the  junction  the  plaintiff  upon  a  part  of  the  brake,  and  she  fell 
was  seated  in  the  ladies' car.  By  direc-  in  such  a  way  that  her  bead  and 
^i<?n9/^Ae&raA;6man  she  passed  through  shoulders  and  a  considerable  portion 
the  gentleman's  car  to  the  car  plat-  of  her  body  rested  upon  the  station 
form  at  its  front  end,  for  the  purpose  platform,  and  in  the  fall,  broke  her 
of  descending  them.  The  steps  at-  arm.  No  officer  or  employee  of  the 
tached  to  this  platform  had  not  been  company  was  present  to  aid  her  in 
drawn  up  opposite  to  the  station  walk  alighting.  Under  this  state  of  facts 
or  platform.  The  platform  was  only  it  was  held  that  the  plaintiff  was  en- 
a  few  inches  above  the  rail,  and  nearly  titled  to  recover.  In  commenting  np- 
two  and  a  half  feet  below  the  lower  on  the  question  whether  the  plaintiff, 
car  step,  and  was  over  three  feet  from  under  the  circumstances,  was  guilty 
the  rail  horizontally.  The  plaintiff  of  such  contributory  negligence  a< 
could  not  reach  the  station  platform,  would  prevent  a  recovery  by  her, 
by  stepping  down  in  the  usual  man-  Cole,  J.,  very  pertinently  said  :  "  As 
ner,  but  was  obliged  to  jump  some  a  matter  of  law,  to  characterize  this 
distance  obliquely.  The  ground  im-  conduct  of  hers  as  careless  and  negli- 
mediately    opposite     the     steps    was  gent,  would  seem  to  be  manifestly  on- 
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So,  too,  it  is  the  duty  of  the  company  to  stop  its  train  at  a 
station  long  enough  to  give  all  passengers  desiring  to  stop  there 

time  to  get  out  of  the  ears,  and  failing  to  do  so,  if  a  passenger 

while  the  cars  are  in  motion,  but  before  they  have  acquired 
rapid  motion,  jumps  from  the  cars  and  is  injured,  the  company 
is  liable  therefor/ 

warranted,"  and  it  was  left  for  the  lost  her  hold  of  the  carriage  door,  and 
jurj  to  say,  whether  in  fact  the  con-  slipped,  and  fell,  and  was  injured, 
duct  of  the  plaintiff  was  so  nej(ligent  She  had  a  small  bag  on  her  left  arm, 
as  to  estop  her  from  a  recovery.  and  an  umbrella  and  two  small  ar- 
A  similar  doctrine  was  held  in  Rob-  tides  in  her  left  hand,  but  nothing  in 
son  «.  The  N.  E.  R.  Co.,L.  R.,  10  Q.  B.  her  right  hand.  The  judge  having 
271.  where  a  passenger  of  a  railway  is  nonsuited  the  plaintiff  on  the  above 
invited  to  alight  at  a  spot  where  there  evidence,  with  leave  to  enter  a  verdict 
is  no  platform,  so  that  usual  means  of  for  the  plaintiff,  lidd^  first,  that  there 
descent  are  absent,  the  duty  of  the  was  evidence  from  which  a  iury  might 
railway  company  not  to  expose  the  have  properly  found  that  the  plaintiff 
passenger  to  undue  danger  requires  was  invited  or  had  reasonable  ground 
them  to  provide  some  reasonably  fit  for  supposing  she  was  invited  to  alight 
and  safe  substitute  ;  and,  in  the  case  by  the  company's  servants ;  and  that 
of  a  female  passenger,  a  jury  may  the  defendants  had  failed  in  their  duty 
reasonably  find  that  tlie  company  fails  toward  the  plaintiff,  and  had  not  pro- 
in  this  duty  where  the  only  means  of  vided  a  reasonable  substitute  for  a 
alighting  provided  are  the  usual  iron  platform.  Also,  that  the  jury  might 
step  and  footboard,  with  no  attendants  not  improperly  have  found  that  the 
CO  assist  the  passenger  in  alighting,  expectation  of  being  carried  beyond 
Plaintiff,  a  female,  was  a  passenger  by  the  B.  .station  was  reasonably  enter- 
defendant's  railway  to  B., a  very  small  tained  by  the  plaintiff,  and  that  the 
station ;  on  the  arrival  of  the  train  at  inconvenience  would  have  been  such 
the  station  the  engine  and  part  of  the  as  not  to  render  it  imprudent  on  her 
carriage  in  which  plaintiff  was  riding  part  to  expose  herself  to  the  danger 
were  driven  past  the  end  of  the  plat-  incurred  in  alighting ;  and  that  the 
form,  which  is  short,  and  came  to  a  defendants  were,  therefore,  liable  for 
standstill,  the  door  of  the  plaintiff's  the  injury  resulting  from  the  plain- 
compartment  being  beyond  the  end  of  tiffs  act,  which  had  been  caused  by 
the  platform.  Upon  the  train  stop-  their  negligent  breach  of  duty.  And 
ping,  plaintiff  rose  and  opened  the  door,  that  the  nonsuit  was  therefore  wrong, 
and  stepped  on  to  the  iron  step ;  she  and  the  verdict  ought  to  be  entered 
looked  out  and  saw  the  station-master,  for  the  plaintiff. 

who  is  the  only  attendant  kept  there,  In  Indianapolis  R.  Co.  «.  Farrell,  31 
taking  luggage  out  of  or  putting  lug-  Ind.  408,  the  train  ran  beyond  the  plat- 
gage  into  a  van.  She  did  not  see  the  form  where  passengers  were  usually 
guard  or  any  other  railway  servant,  landed  and  stopped  over  a  culvert,  and 
and  she  stood  on  the  step  looking  for  the  railroad  hands,  whose  duty  it  was 
somebody  to  help  until  she  became  to  announce  the  stations,  announced 
afraid  of  the  train  moving  away ;  and,  the  station.  The  plaintiff,  without 
no  one  then  coming,  she  tried  to  alight  fault  on  his  part,  in  getting  off  from 
by  getting  on  to  the  footboard ;  she  the  train  (it  being  so  dark  that  he 
had  her  back  to  the  carriage,  and  she  could  not  see  where  the  train  was), 
had  hold  of  the  door  with  her  right  fell  into  the  culvert  and  was  injured, 
hand,  and  got  one  foot  on  to  the  foot-  and  it  was  held  that  he  was  entitled 
board,  and  whilst  endeavoring  to  get  to  recover, 
the  other  foot  on  to  the  footboard  she 

^  Filer  t>.  N.  Y.  C.  R.  Co.,  49  N.  Y.  Mo.  509 ;  Illinois  Cent.  R.  Co.  ©.  Able. 

47  :  Loyd  u.   Hannibal,  etc.,  R.  Co.,  53  59  111.  131. 
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"  It  is  the  duty  of  railway  passenger  carriers,"  say  the  eoart  in 
McDonald  v.  Chicago^  etc,^  R,  Co,^  anUy  ''  to  provide  comfortable 
rooms  for  the  accommodation  of  passengers,  while  waiting  at  sta- 
tions, and  to  enforce  such  regulations,  in  regard  to  smoking  therein, 
as  to  enable  passengers  to  occupy  them  in  reasonable  comfort.  If 
this  is  not  done,  it  will  afford  reasonable  excuse  for  passengers  to 
enter  the  cars  before  they  are  drawn  up  in  front  of  the  platform 
in  preparation  for  immediate  departure.  And,  if  in  so  doing  a 
passenger  sustains  injury  through  a  defect  in  the  platform,  against 
or  opposite  which  the  cars  are  standing,  *  *  *  the  company 
will  be  held  responsible.  Railway  passenger  carriers  have  power 
to  make  reasonable  rules  and  regulations,  in  regard  to  the  con- 
duct of  passengers,  extending  to  the  time  and  mode  of  entering 
the  cars ;  but  such  rules  and  regulations  must,  in  some  way,  be 
made  known  to  passengers^  or  they  will  not  be  in  fault  for  not 
conforming  to  them."  It  was,  accordingly,  held,  in  this  case, 
that  the  female  plaintiff,  who  found  the  passenger  room  unfit  for 
occupation,  by  reason  of  tobacco  smoke  and  other  impurities,  and  at- 
tempted to  enter  the  cars  which  had  not  yet  been  drawn  up  to 
the  platform,  and  was  injured  by  the  giving  away  of  the  steps  at 
the  end  of  the  platform,  was  entitled  to  recover.  Dillon,  C.  J., 
laid  down  the  following  rule  as  applicable  to  all  cases  of  injury 

But  it  seems  that  no  recovery  can  be  company  is  bound  to  stop  the  train » or 

had  if  the  cars  are  under  such  motion  because  it  is  very  important  that  the 

as  to  render  it  obviously  dangerous  for  passenger  should  stop  at  that  particu- 

a  person  to  attempt  to  leave  them,  lar  time.    The  company,  in  puch  case, 

Damont  f .  N.  O. .  etc.,  R.  Co.,  9  La.  Ann.  is  bound  to  respond  in  damages  for  its 

441 ;  Jefferson ville,  etc.,  R.  Co. «.  Hend-  breach  of  duty  in   not  stopping,  hut  u 

ricks,  26  Ind.  228 ;  R.  Co.  t.  Aspell,  23  not  liable  for  injuries  received  by  the 

Pa.   St.    147 ;    Gavett  c.   Manchester,  passenger  in  attempting  to  Uave  vrhen 

etc.,  R.  Co.,  16  Gray  (Mass.),  501 ;  and  it    is    dangerous  for  him    to    do   9f>. 

under  such  circumstances  it  is  not  suf-  Georgia  R.  Co.  n,  McCurdy,  45  Ga.  288. 

ficient  to  charge  the  company  that  the  But  in  all  cases  the  question  of  liabU- 

conductor  advised  the  passengers  to  ity  must  necessarily  be  determined  by 

make  the  attempt.     It  is  the  duty  of  the  facts  and  circumstances  of  each 

the  passenger    to    exercise    his  own  case.     Whether  the  train  was  in  rapid 

Judgment,  and  if  the  danger  was  so  motion,  whether  the  train  was  started 

great  that  a  man  of  ordinary  prudence  while  the  passenger  was  attempting 

would   not  have  attempted  it,  he  is  to  leave,  and  whether  the  real  danger 

guilty  of  such  contributory  negligence  was  obvious.    Jefferson ville  R.  Co.  r. 

as  bars  a  recovery.    Chicago,  etc.,  R.  Hendricks,  a7}^«.     But  see  Burrows  u. 

Co.  t).  Randolph.  53  m.  510;  Jefferson-  Erie  RCo.,  3  T.&C.(N.Y.)44.in  which 

ville,  etc  ,R.Co. «.  Swift, an^<j;  Chicago,  it  was  held  that  no  recovery  cx)uld  be 

etc.,  R.  Co.  «.  Hazzand,  26  111.  373.  had  where  the  injury    was  brought 

When  the  danger  is  apparent  it  must  about  by  the  action  of  a  person  not  in 

not    be   braved   simply  because   the  the  employ  of  the  company. 
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about  stations  and  in  entering  ears :  ''  Railway  companies  are 
bound  to  keep  in  a  safe  condition  all  portions  of  their  platforms 
and  approaches  thereto,  to  which  the  public  do  or  would  naturally 
resort,  and  all  portions  of  their  station  grounds  reasonably  near 
to  the  platforms,  where  passengers,  or  those  who  have  purchased 
tickets,  with  a  view  to  take  passage  on  their  cars,  would  naturally 
or  ordinarily  be  likely  to  go."  * 

Sec.  542.  Railway  companies  are  bound  to  bring  their  trains  to 
a  halt  at  places  convenient  for  passengers  to  alight.'  In  CoeMe  v. 
Southeastern  Railway  Company ^  ante^  it  appeared  that  the  car  in 
which  the  plaintijBE  rode,  being  the  last  car,  remained  about  four  feet 
from  the  platform  when  the  train  had  stopped,  and  the  plaintiff, 

*  Barges    «.   R.  Co.,    95   Eng.    Ck>m.  in  which  the  plaintiff  rode,  opposite  a 

L.  923  ;  Martin  «.  R.  Co.,  81  id.  179.  receding  part  of  the  platform,  at  which 

In  Shepperdv.  The  Midland  Railway,  persons  could  not  alight  —  a  space  of 
30  W.  R.  705,  the  plaintiff,  while  wait-  about  four  feet  intervening  between 
ing  for  the  train,  it  being  cold,  walked  it  and  the  train.  Arriving  trains  were 
back  and  forward  on  the  platform  in  not  usually  drawn  up  at  this  spot,  but 
front  of  the  station,  and  slipping  on  a  at  a  point  farther  on,  where  the  plat- 
strip  of  ice,  fell,  dislocating  his  shoul-  form  was  well  lighted  with  gas  lamps, 
der.     Held  that  he  could  recover.  It  was  a  dark  night,  and  there  were  no 

In  Caswell  v.  Boston  &  Wor.  R.  Co.,  lamps  lighted  near  the  place  where 
98  Mass.,  it  was  held  that  where  a  pas-  the  plaintiff's  carriage  stopped.  No 
senger  had  stepped  upon  the  platform  express  invitation  to  the  passengers  to 
in  front  of  the  station  to  wait  for  a  alight,  and  no  warning  of  danger  in 
train,  and  by  the  negligent  misplace-  alighting  was  given  by  the  company's 
ment  of  a  switch,  an  engine  appeared  servants,  but  the  train  had  come  to  a 
to  be  approaching  directly  toward  the  final  standstill.  The  plaintiff  opened 
platform,  and  the  passenger  had  cause  the  door  of  her  carriage,  stepped  out, 
to  apprehend  danger,  and,  while  run-  and  fell,  and  thereby  sustained  in- 
ning to  avoid  it,  was  injured,  the  com-  juries  in  respect  of  which  she  brought 
pany  was  liable.  her  action  against  the  compahy.  Held, 

In  Longmore  v.  Q.  W.  Ry.  Co.,  115  by  the  court  (affirming  the  judgment 
Eng.  C.  L.  183,  it  appeared  that  a  rail-  of  the  court  of  comman  pleas,  and  fol- 
way  company,  for  the  more  convenient  lowing  Prseger  v.  The  Bristol  and  Ex- 
access  for  passengers  between  two  eter  Railway  Co.,  24  L.  T.  R.  [N.  S.] 
platforms  of  a  station,  erected  across  105),  that  the  action  was  maintainable ; 
the  line  a  wooden  bridge  which  the  for  the  leaving  a  carriage  which  has 
jury  found  to  be  dangerous.  Held,  been  brought  up  to  a  place  at  which 
that  the  company  were  liable  for  the  it  is  unsafe  for  a  passenger  to  alight, 
death  of  a  passenger  through  the  under  circumstances  which  warrant  a 
faulty  construction  of  the  bridge,  al-  passenger  in  believing  that  it  is  in- 
though  there  was  a  safe  one,  about  tended  she  shall  get  out,  and  that  she 
one  hundred  yards  further  around  may,  therefore,  do  so  with  safety, 
which  the  deceased  might  have  used,  without  any  warning  of   her  danger. 

In  Cockle  r.  8,  E.  Railway  Co.,  27  amounts  to  negligence  on  the  pan  of 

L.  T.  (N.  S.)  320,  a  railway  train  in  the  company,  for  which,  at  least  in 

which  the  plaintiff  was  a  passenger,  theabsence  of  contributory  negligence 

on  arriving  at  the  station  of  the  plain-  on  the  part  of  the  passenger,  an  action 

tiffs  destination,  was  drawn  up  with  may  be  maintained, 

the  body  of  the  train  alongside  the  •  Delamatyr  u.  Railroad  Co.,  24  Wis. 

platform,  but  with  the  last  carriage,  518. 
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in  attempting  to  alight,  believing  she  was  about  to  step  on  the 
platform,  fell,  in  consequence  of  the  insufficiency  of  light  at  that 
point,  and  was  injured.  Held,  that  plaintiff  could  recover.  In 
this  case,  Cookburn,  C.  J.,  said :  "  An  invitation  to  passengers  to 
alight  on  the  stopping  of  a  train,  without  any  warning  of  danger 
to  a  passenger,  who  is  so  circumstanced  as  not  to  be  able  to  alight 
without  danger,  such  danger  not  being  visible  and  apparent, 
amounts  to  negligence,  *  *  *  and  it  appears  to  us  that  the 
bringing  up  of  a  train  to  a  final  stand-still,  for  the  purpose  of  the 
passengers'  alighting,  amounts  to  an  invitation  to  alight,  at  aU 
events,  after  such  a  time  has  elapsed  that  the  passenger  may 
reasonably  infer  that  it  is  intended  he  should  get  out  if  he 
proposes  to  alight  at  the  particular  station."  * 

Reasonable  time  for  leaving  the  cars  should  be  allowed,  and  if 
the  time-tables  do  not  allow  sufficient  time  for  all  passengers, 
whether  young  or  old,  to  leave  the  cars  in  safety,  and  an  injury 

'  Praeger  v.  The  Bristol  and  Exeter  10  Allen,  387,  it  was  held,  that  *{{  a 

Railway  Co.,  24    L.   T.   Rep.  (N.  S.)  railroad   train  is    stopped    at    nigbi. 

105,  was   a  case  exactly  similar,  and  merely  for  the  purpose  of  allowing  a 

the  plaintiff  recovered.  train,  which  is  expected  from  the  op- 

In  Colorado  &  Indiana  Central  posite  direction,  to  pass  by,  and  no 
Railroad  Co.  v.  Farrell.  31  Ind.  408,  notice  is  given  by  the  aervantfl  of  the 
where  the  train  passed  beyond  the  company  to  passengers  that  they  may 
platform  and  stopped,  leaving  one  of  leave  the  cars,  one  who  leaves  the 
the  cars  over  a  culvert,  the  conductor  cars  and  walks  into  an  open  cattle- 
announcing  the  nam6of  the  station,  guard,  and  receives  personal  injury 
and  a  passenger  in  attempting  to  alight  thereby,  cannot  maintain  an  action 
was  injured  by  reason  of  darkness  against  the  company  to  recover  dam- 
and  not  being  able  to  see  where  the  ages  therefor ;  and  it  is  immaterial 
car  was,  the  company  was  held  liable,  that  he  was  misinformed  by  some  per- 
Whittaker  v.  Manchester  &  Sheffield  son  not  in  the  employment  of  the  com 
R.  Co.,  Law  Rep.,  5  C.  P.  464,  note  3  panv  that  he  must  go  and  see  to  having 
was  a  case  precisely  similar,  and  the  his  baggage  passed  at  a  custom-house, 
plaintiff  was  allowed  to  recover.  But  supposed  to  have  been  reached  by  the 
in  Bridges  v.  North  London  R.  Co.,  24  train,  or  that  the  train  was  near  a  pas 
L.  T.  llep.  (N.  S.)  835 ;  L.  R.,  6  Q.  B.  senger  station,  which  was  not  the 
377,  it  was  held  that  where  a  passen-  place  of  his  destination.** 
ger  alighted  from  the  last  car  of  a  In  Forsyth  v.  Boston,  etc.,  R.  Co., 
train,  while  such  car  was  standing  103  Mass.  510,  where  a  passenger,  on 
in  a  tunnel  in  the  vicinity  of  a  station,  alighting  from  a  car  at  night,  instead 
a  recovery  could  not  be  had  for  the  of  walking  along  the  platform  to  the 
death  of  the  passenger  in  consequence,  end  steps,  voluntarily  stepped  off  the 
there  being  no  evidence  tbat  the  train  side  into  a  cattle-^uard,  although 
had  come  to  a  final  stand-still,  or  to  a  knowing  where  the  highway  crossed 
place  where  the  company  designed  the  railroad  track,  it  was  held  that  he 
the  passenger  should  alight.  was  not  in  the  exercise  of  due  care. 

See,  also,  Siner  «.  Great  Western  and  could  not  recover  for  injuries  thus 

Railway  Co.,  Law  Rep.,  4  Ex.  117,  occasioned. 

In  Frost  v.  Grand  Trunk  Railway  Co., 
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is  thereby  occasioned,  the  company  will  be  liable.*  But  sick  per- 
sons, and  persons  unable  to  take  care  of  themselves  should  pro- 
vide themselves  with  proper  assistants  while  traveling  in  railroad 
cars ;  and  if  a  person  is  sick  and  unable  to  walk  without  assist- 
ance, thereby  requiring  longer  delay  at  the  station  than  usual,  he 
should  give  timely  notice  to  the  conductor.* 

Passengers  at  intermediate  stations,  where  trains  stop  for 
refreshments,  have  the  same  rights  in  reference  to  safe  egress  and 
ingress  and  proper  station  accommodations  and  platforms  as  at 
the  termini  of  the  passage.*  But  the  rights  of  the  passenger 
while  a  train  is  stopping  at  an  intermediate  station  for  the  pur- 
poses of  the  railroad  alone,  and  not  for  the  refreshment  of  the 
passenger,  are  not  so  extended.* 

From  the  decisions  it  is  apparent  that  passengers  are  allowed 
considerable  latitude  in  traveling  by  railroad '  that  the  responsibil- 
ity of  railroad  companies  is  made  commensurate  with  the  general 
duties  which  they  owe  the  passengers,  such  as  safe,  convenient 
and  comfortable  modes  of  ingress  and  egress  from  trains,  plat- 
forms, station  approaches  and  passenger  rooms ;  and  that  the  ap- 
plication of  the  rules  of  law,  both  in  this  country  and  in  England, 
has  been  thus  far  characterized  with  a  due  regard  both  for  the 
rights  of  the  railways  and  the  public. 

In  an  action  against  a  railroad  company,  for  injuries,  resulting 
from  attempting  to  leave  the  train  when  in  motion,  an  impor- 
tant element  in  the  case  is,  wheth'^r  the  train  was  in  fact  stopped 

^  Railroad  Company  «.  Baddeley,  54  '  McDonald  t),  Chicago  &  N.  W.  R. 

111.  19  ;  5  Am.  Rep.  71.  Co.,  ante, 

*  New  Orleans,  etc.,  R.  Co.  v.  Stat-  *  Frost  v.  Grand  Trunk  R.  Co.,  ante, 

ham,  42  Miss.  607.    In  Illinois  Central  In  State  v.  Grand  Trunk  R.  Co.,  4  Am. 

R.  Co.  V,  Slatton,  5  Am.  Rep.  109 ;  54  Rep.  258 ;  58  Me.  176,  the    rule  was 

111.  133,  it  appeared  that  the  train  upon  laid  down  that  a  passenger  on  a  rail- 

which   the  passenger  was  traveling,  way,  who  purchases  a  ticket  for  a  dis- 

having  stopped  at  a  station,  remained  tant  station   and  gets  off  the   train 

a  reasonable  time  for  passengers  to  temporarily,  and  without  notice,  invi- 

alight,  but  he,  not  availing  himself  of  tation  or  objection,  while  it  is  stopping 

the  opportunity,  waited  until  the  train  at  an  intermediate  station,  dees  no  il- 

began   to  move,  when,  in  attempting  legal  act,  but,  for  the  time,  he  surren- 

to   leave   the   cars,  he  was  fatally  in-  ders  his  place  and  rights  as  a  passen- 

jured.     Held,  that  the  company  was  ger;  but  he  may  return  and  resume 

not  liable,  there  being  no  proof  of  his  place  and  rights  as  a  passenger  on 

mismanagement  of  the  train  or  care-  the  train  before  it  starts,  and  the  offl- 

less  conduct  of  the  employees.  cers  of  the  railway  are  bound  to  give 

reasonable  notice  of  the  starting  of 
the  train. 

83 
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a  sufficient  time,  reasonably,  to  enable  the  paseengers  to  get  off. 
If  so,  it  cannot  be  said  to  have  been  guilty  of  negligence  in  the 
management  of  its  train,  and  no  recovery  can  be  had.  *  In  the 
last  cited  case,  the  court  held  that  the  defendant  was  entitled 
to  an  instruction,  that  "  if  the  train  had  stopped  a  suflBlcient  time 
to  enable  the  plaintiff  to  leave  it  safely,  and  had  then  again 
started  on  its  course,  and  passed  the  platform,  and  the  plaintiff 
then  left  the  platform  of  the  car  while  the  train  was  hi  motion, 
rather  than  be  carried  by,  he  was  guilty  of  carelessness  and  could 
not  recover  for  the  injuries  sustained  by  him ; "  also,  that  "  if  the 
defendant  stopped  its  train  a  sufficient  time  to  allow  the  plaintiff 
to  leave  it  safely,  it  was  not  guilty  of  negligence."  The  train 
must  be  stopped  a  sufBcient  time  reasonably  to  enable  all  persons 
desiring  to  stop  at  the  station  to  do  so,  and  the  question  as  to 
whether  it  did  so  in  a  given  case  is  one  of  fact  for  the  jury.  • 

Sec.  543.  Injuries  received  in  getting  upon  a  train*  —  The  same  duty 

and  the  same  rule  of  liability  exists  on  the  part  of  a  railroad  com- 
pany, in  reference  to  stopping  its  trains  sufficiently  long  to  enable 
passengers  to  get  on  to  it.  Generally,  it  may  be  said,  a  person 
attempting  to  get  aboard  a  train  while  it  is  in  motion,  is  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery  for  an  injury 
received  while  attempting  to  do  so.  And  the  fact  that  pressing 
business  requires  that  he  should  take  the  train,  or  any  oiker  ex- 
cuae,  will  not  excuse  his  negligence,  or  entail  the  consequences 
thereof  upon  the  company.  If  he  was  in  fact  guilty  of  conirib- 
utory  negligence,  aZthoiu/h  the  company  was  also  negligent,  no 
recovery  can  be  had.  *  But  while,  as  previously  stated,  generally, 
an  attempt  to  get  aboard  a  train  in  motion  will  be  treated  as  evi- 
dence of  negligence  per  se  on  the  part  of  the  passenger,  yet,  in- 
stances may  exist  when  it  is  not  so,  and  the  passenger  is  justified 

'  Davis  ©.  Chicago,  etc.,  R.    Co.,  18  Pa.  St.  292;  Fairmount,  etc,    R.  Co. 

Wis.  175.  «.  Statler,    54    id.  875;  Toledo,    etc., 

« Pennsylvania,    etc.,  R.    Co.  «.  Kil-  R.    Co.   «.    Baddesley,     54    111.    19 ; 

gore,   32    Pa.   St.   292 ;   Paulk  «.    S.  Southern  R.  Co.  u.  Kendrick.  40  Miss. 

W.  R.  Co.,  24  Ga.  356;  Illinois, etc.,  374;   Inhoff  «.   Chica^.  etc.,   R.  Co., 

R.   Co.    «.   Statton,  54   111.  123 ;  Lam-  20  Wis.  344.  * 

peth    t).    North    Carolina  R.   Co.,  66  'Habner  «.   New  Orleans,  etc,  R. 

N.  C.  494  ;  Evansville,  etc.,  R.  Co.  «.  Co..  28  La.  Ann.  492  ;  Keating  c.  N.  Y. 

Duncan,  28  Ind.  441  ;  Lloyd  ©.  Hanni-  C.  R.  Co.,     8    Lans.     (N.     Y.)     469 ; 

bal,   etc,   R.  Co.,  53  Mo.   509;  Pen-  Knight  «.  Pontchartrain    R.  Co.,  23 

nsylvania     R.     Co.    v.    Kilgore,    82  La.  Ann.  462. 
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in  making  the  attempt,  but  in  snch  cases,  liability  arises  if  at  all 
becanse  of  the  fact  that  the  danger  was  not  obvious  ;•  or  because 
the  agents  of  the  company  directed  the  passenger  to  make  the 
attempt.'  But,  even  where  the  agents  of  the  company  direct  the 
passenger  to  do  so,  the  company  is  not  liable,  if  it  was  gross  negli- 
gence on  the  part  of  the  passenger  to  make  the  attempt^  in  view 
of  all  the  circumstances^  and  whether  it  was  so  or  not,  is  a  ques- 
tion for  the  jury. " 

Sec.    544.   Accommodatioiui  —  oontribntory  negligence.  —  A    railroad 

company  is  bound  to  furnish  its  passengers  reasonable  and  proper 
accommodations  for  traveling,  and  if  it  has  an  insufficient  num- 
ber of  cars,  so  that  passengers  are  compelled  to  ride  upon  the 
platform^  it  is  liable  for  injuries  received  by  them  while  rid- 
ing there,  *  but  for  injuries  received  while  unnecessarily  riding 
there  the  company  is  not  responsible,  *  nor  while  passing 
from  one  car  to  another  unnecessarily.  *  The  fact  that  the  qoh- 
ductor  permits  a  passenger  to  ride  upon  the  platform,  when  there 
is  no  necessity  for  his  doing  so,  does  not  render  the  company  liar 
ble  for  injuries  received  by  him ;  no  person  has  a  right  to 
charge  another  with  the  consequences  of  his  own  negligence, 
simply  because  such  persons  permitted  him  to  do  the  act. '  In 
all  cases,  when  questions  of  liability  under  such  circumstances 
arise,  it  is  a  question  for  the  jury  whether  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  will  prevent  a  recovery,  and 
this  must  be  determined  in  view  of  all  the  facts,  and  if  upon  the 
whole  it  is  found  that  the  negligence  of  the  company  was  the 
proximate  cause  of  the  injury,  the  fact  that  the  plaintiff  was  neg- 
ligent in  being  where  he  was  will  not  prevent  a  recovery. ' 

» Curtis  «.  Detroit,  etc.,  R.    Co.,  27  ^Higgins    «.  N.  T.  &  Harlem  R. 

Wis.   168 ;    Johnson  v.    Westchester,  Co.,  2  Bosw.  (N.  Y.)  132. 

etc..  R.  Co.,  70  Pa.  St.  357.  »  Zemp  v.   WUmington,  etc.,  R.  Co., 

« Detroit,  etc,  R.  Co.  v.  Curtis,  23  9  Rich  (8.  C),  84 ;  Edgerton  v.  N.    T. 

Wis.  152.  &  Harlem  R.  Co.,  35  Barb.  (N.  T.)  389 ; 

•Phillips  V.  R.  &  S.  R.  Co.,  49  N.  T.  Sheridan  v.  Brooklyn,  etc.,  R.  Co.,  36 

177;CurtJst?.  Detroit,  etc.,  R.  Co., a//t€.  N.  Y.  39;  Willis  v.    Long  Island   R. 

*  Willis  V.  Long  Island  R.  Co.,34N.  Co.,  34  id.  670;  Clark   v.  8th  Ave.  R. 
Y.  670.  Co.,  36  id.  135;  Meesel  v.  Lynn,  etc., 

'Hickey  v.  Boston,  etc.,  R.  Co.,  14  R.  Co.,  8  Allen   (Mass.),  234.      So  for 

AUeu  (Mass.),  429;  Quin  9.  III.  Cent.  R.  injuries  received  while  riding  in  the 

Co.,  51  111.  495.  haggage  car,  if   by   consent  of    con- 

*  Macon,  etc.,    R.    Co.   v.  Johnson,  ductor.      (yDonnel  v.    Alleghany    R. 
38  Ga.  409.                                     '  Co.,  50  Pa.  St.  490.     So  where  a  pas- 
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Sec.  545.  Duty  to  paBsengen  —  implied  obligations.  —  Not  onlj 
is  a  railroad  company  or  other  carrier  of  passengers  bound 
to  exercise  proper  care  to  prevent  injury  to  sit  passengers 
while  upon  its  pretnises^  in  going  to  or  from  its  trains^  but  it 
is  also  hound  to  exercise  reasonable  care  and  diligence  in  pro- 
tecting them  from  insults  or  injury  from  other  passengers^  while 
riding  thereon^  as  well  as  from  its  own  servants.  It  is  not  held 
to  the  same  degree  of  care  in  this  respect  as  it  is  held  to  in  the 
selection  of  the  agencies  of  its  business,  but  it  is  bound  to  exer- 
cise that  degree  of  care  that  a  prudent  man  would  exercise  under 
similar  circumstances  in  the  conduct  of  his  own  business.  The 
mere  fact  that  gne  passenger  is  injured  by  an  assault  committed 
by  another  does  not  of  itself  even  constitute  9^  prima  facie  cause 
of  action,  but  if  it  is  also  shown  that  the  pereon  who  committed 
the  injury  was  improperly  admitted  upon  the  train,  being 
drunk  and  disorderly  at  the  time^'  or  was  improperly  permitted 
to  remain  there  because  of  his  riotous  or  improper  conduct 
after  he  got  upon  the  train,  the  company  is  liable  for  all  the 
consequences.' 

Benger  leaps  from  the  car  to  avoid  in-  Island  R.  Co.,  1  Sandf.  (N.  Y.)  89.    So 

jury,  if  the  danger  was  such  as  to  for    injuries    received    from    sadden 

justify  the  step,  the  company  is  re-  movements    of   the    train,  either  in 

pponsible   for  the  consequences.     S.  starting  or  stopping.    Stimson  «.  N. 

West.  R.  Co.  «.  Paulk,  24  Ga.  356  ;  R.  Y.  Cent.  R.  Co..  82  N.  Y.  833 ;  Gordon 

Co.  V.  Aspell,  26  Pa.  St,  167  ;  Frink  v.  f>.  R.  Co.,  40  Barb.  (N.  Y.)  546 ;  Brown 

Potter,  17  111.  406  j  Eldridge  v.  Long  v,  N.  Y.  Cent.  R.  Co.,  32  N.  Y.597. 

^Goddardv.  Grand  Trunk  Railway  Atlantic  and  Gt.  Western  R.  Co.  v. 
Co.,  57  Me.  202;  2  Am.  Rep.  39 ;  Rail-  Dunn,  19  Ohio  St.  162 ;  2  Am.  Rep,  382 ; 
road  Co,  v.  Finney,  10  Wis.  888 ;  Moore  The  Little  Miami  R.  Co.  v.  Wetmore, 
V.  Railroad  Co.,  4  Gray  (Mass.),  465;  19  Ohio  St.  110 ;  2  Am.  Rep.  373;  Jef- 
Ramsden  v.  Boston  and  Albany  R.  Co.,  fersonville  R.  Co.  v.  Rogers,  38  Ind.  116; 
104  Mass.  117  ;  6  Am.  Rep.  200;  Phila.  10  Am.  Rep.  103;  Craker  «.  The  Chi- 
&  Reading  R.  Co.  v.  Derby,  14  How.  cago  and  North  Western  R.  Co.,  36 
(U.  S.)  468 ;  Sherley  v.  Billings,  8  Bush  Wis.  657 ;  17  Am.  Rep.  504 ;  Chamber- 
(Ky.),  147;  8  Am.  Rep.  451;  Bryant  u.  lain  v.  Chaijdler,  4  Mas.  (U.  S.)  242; 
Rich,  105  Mass.  180  ;  8  Am.  Rep.  311 ;  Stephen  «.  Smith,  29  Vt.  190 ;  Railroad 
Holmes  v.  Wakefield,  12  Allen  (Mass.),  Co.  v.  Anthony,  43  Ind.  183  ;  Bayley  t, 
580;  Duggins  ».  Watson,  15  Ark.  118  ;  RaUroad  Co.,  L.  R,,  7  C.  P.  415;  Cole- 
Passenger  R.  Co.  V.  Young,  81  Olilo  St.  man  v.  R.  Co.,  106  Mass.  160 ;  Maroney 
518  ;  8  Am,  Rep.  78  ;  Railroad  Co.  v.  v,  R.  Co.,  id.  153;  Brand  «.  Railroad 
Blocher,  27  Md.  277  ;  Nieto  v.  Clark,  1  Co.,  8  Barb.  (N.  Y.)  368  ;  Weed  v. 
Clifford  (U.  S.  C.  C),  145;  Flint  v,  Panama  R.  Co.,  17  N.  Y.  362. 
Trans.  Co.,  34  Conn.  554  ;  Seymour  d.  In  Brand  «.  Railroad,  8  Barb,  368 
Grtienwood,  7  H.  &  N.  355;  Railroad  the  court  say:  "A  passenger  on  board 
Co.  V.  Vandiver,^  Pa.  St.  865;  Land-  a  stage-coach  or  railroad  car,  and  a 
reaux  D.  Bel,  5  La.  (O.  S.)434;  Rail-  person  on  foot  in  the  street,  do  not 
road  Co.  v.  Hinds,  53  Pa.  St.  512 ;  The  stand  .in  the  same  relation  to  the  car- 
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Sec.  546.  The  liability  of  a  railroad  company  to  its  passengers 
is  predicated  upon  a  different  ground  from  its  liability  to  its  own 
or  servants'  agents,  or  others  who  do  not  occupy  that  relation  to  it. 
The  rule  is,  that  where  a  person  or  corporation  by  contract  or 
statute  is  bound  to  do  certain  things,  they  are  absolutely  responsi- 
ble for  the  manner  in  which  the  duty  is  performed,  and  cannot 
excuse  themselves  from  liability  because  they  have  committed 
the  duty  to  others  who  were  believed  to  be  possessed  of  superior 
qualifications  for  performing  such  duties.  Mr.  Wood,  in  his 
Law  of  Master  and  Servant  (pp.  645-652),  in  commenting  upon 
this  question,  says :  "  He  is  bound  to  discharge  his  legal  obli- 
gation to  the  latter,  and  if  he  commits  this  duty  to  another, 
he  does  it  at  his  peril."  *  For  instance,"  he  adds,  "  and  to  illus- 
trate the  application  of  the  rule,  a  carrier  of  passengers  for  hire  — 
as  a  railroad  company — by  the  sale  of  a  ticket,  or  the  receipt  of 
the  price  for  transportation  from  one  point  to  another  expressly 
contracts  to  carry  such  person  to  the  point  covered  by  the  con- 
tract. In  addition  to  that,  the  ^aw  impliedly  raises  a  contract  on 
his  part  to  carry  such  person  safely,  so  far  as  human  foresight 
can  guard  against  disaster ;  to  carry  him  in  the  usual  and  ordi- 
nary mode,  incident  to  such  travel ;  to  treat  him  respectfully, 
and  protect  him,  so  far  as  due  care  on  his  part  can  do  so, 
from  injury  from  other  persons  riding  by  the  same  conveyance. 
These  are  among  the  implied  obligations  imposed,  and  they  are 
absolute  duties  that  cannot  be  shirked  or  evaded,  and  for  a  failure 
in  the  observance  of  wliich  he  is  liable  to  the  passengers  whether 
such  failure  results  from  his  own  act  or  the  act  of  those  to  whom 

rier.  Toward  the  one  the  liability  of  expelled  from  the  platform  of  a  car  bj 
the  carrier  springs  from  a  contract,  ex-  the  defendants'  servants  was  held  en- 
press  or  implied,  and  apheld  by  an  titled  to  recover  damages  for  the  same, 
adequate  consideration .  Toward  the  So,  where  a  person  is  rightfully  ex- 
other  he  is  under  no  obligation  but  pelled,  if  excessive  force  is  used,  or  an 
that  of  justice  and  humanity.  Hence  improper  place  is  selected,  liability  at- 
a  passenger  who  is  injured  by  a  ser-  taches.  Hibbard  «.  R.  Co.,  15  N*  Y. 
vant  of  the  carrier  may  have  a  right  455  ;  Billiard  o.  Goold,  84  N.  U.  280  ; 
of  action  against  him,  when  one  not  a  Johnson  «.  Ck)ncord  R.  Co.,  46  id.  218 ; 
passenger,  for  a  similar  Injury,  would  Sandford  t>.  Eighth  Av.  R.  Co., 28  N.Y. 
not.  843  ;  Terre  Haute,  etc.,  R.  Co.  «.  Van- 
In  Meyer  v.  Second  Av.  R.  Co.,  8  atta,  21  111.  188;  Stephen  o.  Smith,  29 
Bos.  (N.  T.)  805,  affirmed  17  N.  T.  Vt.  160. 
862,  a  passenger  who  was  wrongfully 

^Goddaid  «.  Grand  Trunk  Railway    Moore  c.   R.    Co.,  4    Gray    (Mass.), 
Co.,  57  Me.  202 ;  2  Am.  Rep.  89  ;  Rail-    465. 
KMtd  Go.  Vi    Finney,  10  Wis.   888 ; 
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he  committed  the  duty.*  In  a  Pennsylvania  case'  this  qnestion 
was  ably  considered.  In  that  case  an  action  was  brought  for  an 
injury  to  the  plaintiff's  wife  by  the  fighting  of  passengers  among 
themselves.  It  appeared  that  drunken  and  quarrelsome  men 
intnided  themselves  into  the  ladies'  car  in  large  numbers  at  one 
of  the  stations,  and  a  fight  ensued,  during  which  the  plaintiff's 
arm  was  broken.  In  passing  upon  the  question  of  liabilitj' 
of  the  railroad  company  therefor,  Woodabd,  C.  J.,  said  : 

*  In  R.  Co.  V.  Finney,  10  Wis.   388.  pany  took  an  engine  and  run  it  over 

the  plaintiff  was  unlawfully  put  out  of  the  road  for  his  own  gratification,  not 

a  car  by  the  conductor.     In  Seymour  only  without  consent,  but  contrary  to 

V.  Greenwood,  7  H.  &  N.  855,  a  pas-  express  orders,  the  supreme  court  of 

senger  was  assaulted  and  put  out  of  the  United  States  held  tliat  the  railroad 

the  defendant's  omnibus  by  one  of  its  company  was  responsible, 

servants.      In  Moore  «.  Railroad  Co.,  4  In  Railway  v. Hinds, 53  Pa.  St.  512,  a 

Gray  (Mass.),  465,  the  plaintiff,  a  pas-  passenger's  arm  was  broken  in  a  fight 

senger,  watt  forcibly  expelled  from  the  between  some  drunken   persona  that 

defendants'  train  by  the  conductor,  and  forced  their  way  into  the  car  at  a  station 

in  all  these  cases  the  company  was  near  an  agricultural  fair,  and  the com- 

held  responsible.     So,  in   Railroad  t.  pany  was  held   responsible,  because 

Vandiver,  42  Pa.  St.   865,  a  passen-  the 'conductor  went  on  oollectin?  fares, 

ger  received   injuries,    of    which  he  and  did  not  stop  the  train  and  expel 

died,  by  being  thrown  from  the  plat-  the    rioters,   or  demonstrate,    by    an 

form  of  a  railroad  car  because  he  re-  earnest  effort,  that  it  was  Impossible 

fused    to  pay  hid  fare  or  show    his  to  do  so. 

ticket,    he  averring   he    had  bought  In    Flint  v.  Transportation  Co.,  34 

one  but  could   not  find  it.     The  evi-  Conn.  554,  where  the  plaintiff  waa  in- 

dence  showed  he  was  partially  intoxi»  jured    by    the    discharge    of    a    gun 

cated.      It  was  urged  in  defense  that  dropped  by  some  soldiers  engaged  in 

if  the  passenger's  death  was  the  result  a  scuffle,  the  court  held  that  passenger 

of  force  and  violence,  and  not  the  re-  carriers  are  lx>ttnd  to  exercise  the  ui- 

sult  of  negligence,  then  (such  force  and  most  vigilance  and  care  to  guard  those 

violence  being  the  act  of  the  agents  they    transport    from   violence    from 

alone  without  any  command  or  order  whatever    source    arising ;    and    the 

of  the  company)  the  company  was  not  plaintiff     recovered     a    verdict     for 

responsible  therefor.      But  the  court  $10,000. 

held  otherwise.  *'  A  railway  com-  In  Landr^aux  «.  Bel,  5  La.  (O.  S.) 
pany,"  said  the  court,  "selects  its  own  434,  the  court  say  that  carriers  are  re- 
agents at  its  own  pleasure,  and  it  is  sponsible  for  the  misconduct  of  their 
bound  to  employ  none  except  capable,  servants  toward  pasisengers  to  the 
prudent  and  humane  men.  In  the  same  extent  as  for  their  misconduct 
present  case  the  company  and  its  in  regard  to  merchandise  committed 
agents  were  all  liable  for  the  injury  to  their  care;  that  no  satisfactory 
done  to  the  deceased."  distinction  can  be  drawn  between  the 

In  Weed  c.  Railroad,  17  N.  Y.  362,  two  cases, 

the  jury  found  specially  that  the  act  In     Chamberlain     o.    Chandler,    3 

of  the  servant  by  which  the  plaintiff  Mason,  242,  Judge  Story  declared,  in 

was  injured  was  willful.     The  court  language  strong  and  emphatic,  that  a 

held  the   willfulness  of  the  act  did  passenger's  contract  entitles  him   to 

not    defeat    the    plaintiffs    right    to  respectful  treatment ;  and  lie  expressed 

look    to    the    railroad    company    for  the  hope  that  every  violation  of  this 

redress.  right   would  be  visited,  in  the  shape 

In  Railroad  o.  Derby,  14  How.  468,  of    damages,    with    its    appropriate 

wliere  the  servant  of  a  railroad  com-  punishment. 

*  Pittsburgh  &  Fort  Wayne  R.  Co.  «.  Hinds,  68  Pa.  St.  503. 
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"  There  is  no  such  privity  between  the  company  and  the  dis- 
orderly passenger  as  to  make  them  liable  on  the  principle  of 
reapondeoit  superior.  The  only  ground  on  which  they  can  be 
charged  is  a  violation  of  the  contract  they  made  with  the  injured 
party.  They  undertook  to  carry  the  plaintiff  safely,  and  so  neg- 
ligently performed  this  contract  that  she  was  injured.  This  is 
the  ground  of  her  action  ;  it  can  rest  upon  no  other.  The  negli- 
gence of  the  company  or  of  their  officers  in  charge  of  the  train  is 
the  gist  of  the  action,  and  so  it  is  laid  in  the  declaration.  And 
this  question  of  negligence  was  submitted  to  the  jury  in  a  manner 
of  which  the  company  have  no  reason  to  complain.  The  only 
question  for  us  as  a  court  of  error,  therefore,  is  whether  the  case 
was,  upon  the  whole,  one  that  ought  to  have  been  submitted. 
The  manner  of  the  submission  having  been  unexceptionable, 
was  there  error  in  the  fact  of  submission  ? 

"  The  learned  judge  reduced  the  case  to  three  propositions.  He 
said  the  plaintiff  claims  to  recover, 

"  1st.  Because  the  evidence  shows  that  the  conductor  did  not  do 
his  duty  at  Beaver  station,  by  allowing  improper  persons  to  get 
on  the  cars. 

"  2d.  Because  he  allowed  more  persons  than  was  proper  under 
the  circumstances  to  get  on  the  train,  and  to  remain  upon  it. 

"  3d.  That  he  did  not  do  what  he  could  and  ought  to  have  done 
to  put  a  stop  to  the  fighting  upon  the  train  which  resulted  in  the 
plaintiff's  injury. 

"  As  to  the  firet  of  the  above  propositions,  the  judge  referred  the 
evidence  to  the  jury  especially  with  a  view  to  the  question  whether 
the  disorderly  character  of  the  men  at  Beaver  station  had  fallen 
under  the  conductor's  observation  so  as  to  induce  a  reasonable 
man  to  apprehend  danger  to  the  safety  of  the  passengers. 

"  The  evidence  on  this  point  was  conflicting,  but  it  must  be 
assumed  that  the  verdict  has  established  the  conclusion  that  the 

In  Nieto  «.  Clark,   1  Cli£Pord,  145,  ness  and  every  wanton  interference 

where     the     steward     of    the    ship  with  their  persons  from  all  those  in 

assaulted    and     g^ssly     insnlted    a  charge  of  the  ship;  that  the  conduct 

female  passenger,  ,Jadge   Clifford  of  the  steward  dipqaalified  him  for 

declares,    in    language  eqaallj    em-  his  situation,  and  justified  the  master 

phatic,  that  the  contract  of  all  pas-  in  immediately   discharging  him,  al- 

sengers   entitles  them  to    respectful  though  the  vessel  was  then  in  a  foreign 

treatment  and  protection  against  rude-  port.  Railroad  v.  Blocher,  27  Md.  277 
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conductor  knew  that  drunken  men  were  getting  into  the  cars. 
Let  it  be  granted  also  as  a  conclusion  of  law  that  a  conductor  is 
culpably  negligent  who  admits  drunken  and  quarrelsome  men 
into  a  passenger  car.    What  then? 

^'  The  case  shows  that  an  agricultural  fair  was  in  progress  in 
the  vicinity  of  Beaver  station ;  that  an  excited  crowd  assembled 
at  the  stati6n  rushed  upon  the  cars  in  such  numbers  as  to  defy  the 
resisting'  power  at  the  disposal  of  the  conductor,  and  that  tlie 
man  who  commenced  the  fight  sprung  upon  the  platform  of  the 
hindmost  car  after  they  were  in  motion. 

"  Of  what  consequence,  then,  was  the  fact  that  the  conductor 
knew  these  were  improper  passengers?  It  is  not  the  case  of  a 
voluntary  reception  of  such  passengers.  If  it  were,  there  would 
be  great  force  in  the  point,  for  more  improper  conduct  could 
scarcely  be  imagined  in  the  conductor  of  a  train  than  voluntarily 
to  receive  and  introduce  among  quiet  passengers,  and  particularly 
ladies,  a  mob  of  drunken  rowdies.  But  the  case  is  that  of  a  mob 
rushing  with  such  violence  and  in  such  numbers,  upon  the  cars, 
as  to  overwhelm  the  conductor  as  well  as  the  passengers. 

"  It  is  not  the  duty  of  railroad  companies  to  furnish  their  trains 
with  a  police  force  adequate  to  such  emergencies.  They  are 
bound  to  furnish  men  enough  for  the  ordinary  demands  of  trans- 
portation, but  they  are  not  bound  to  anticipate  or  provide  for 
such  an  unusual  occurrence  as  that  under  consideration. 

"  When  passengers  purchase  their  tickets  and  take  their  seats 
they  know  that  the  train  is  furnished  with  the  proper  hands  for  the 
conduct  of  the  train,  but  not  with  a  police  force  sufdcient  to.  quell 
mobs  by  the  wayside.  No  such  element  enters  into  the  implied 
contract.  It  is  one  of  the  incidental  risks  wliich  all  who  travel 
must  take  upon  themselves,  and  it  is  not  reasonable  that  a  passen- 
ger should  throw  it  upon  the  transporter. 

"  These  observations  are  equally  applicable  to  the  second  prop- 
osition. The  conductor  did  not  '  allow '  improper  numbers,  any 
more  than  improper  characters,  to  get  upon  the  cars.  He  says 
he  took  no  fare  from  them,  and  in  no  manner  recognized  them  as 
passengers.  To  allow  undue  numbers  to  enter  a  car  is  a  great 
wrong,  almost  as  great  as  knowingly  to  introduce  persons  of  im- 
proper character,  and,  in  a  suitable  case,  we  would  not  hesitate  to 
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chastiBe  the  practice  severely.  But  tliis  is  not  a  case  in  which  the 
conductor  had  any  volition  whatever  in  respect  either  to  num- 
bers or  characters.  He  was  simply  overmastered ;  and  the  only 
ground  upon  which  the  plaintiff  could  charge  negligence  upon 
the  company  would  be  in  not  ftimishing  the  conductor  with  a 
counter  force  sufficient  to  repel  the  intruders.  This  was  not  the 
ground  assumed  by  the  plaintiff,  and  it  would  scarcely  have  been 
maintainable  had  it  been  assumed.  Taking  the  case  as  it  is  pre- 
sented in  the  evidence,  we  think  it  was  error  for  the  court  to  sub- 
mit the  cause  to  the  jury  on  these  two  grounds.  But  upon  the 
third  ground  we  think  the  cause  was  properly  submitted.  If  the 
c07id/uctor  did  not  do  all  he  could  to  atop  the  fighting^  there  was 
negligence.  Whilst  a  conductor  is  not  provided  with  a  force  "suffi- 
cient to  resist  such  a  raid  as  was  made  upon  the  train  in  this  in- 
stance, he  has,  nevertheless,  large  powers  at  his  disposal,  and,  if 
properly  used,  they  are  generally  sufficient  to  preserve  order 
within  the  cars,  and  to  expel  disturbers  of  the  peace.  His  offi- 
cial character  and  position  are  a  power.  Then  he  may  stop  the 
train  and  call  to  his  assistance  the  engineer,  the  firemen,  all  the 
brakemen,  and  such  passengers  as  are  willing  to  lend  a  helping 
hand,  and  it  must  be  a  very  formidable  mob,  indeed,  more  formid- 
able than  we  have  reason  to  believe  had  obtruded  into  these  cars, 
that  can  resist  such  a  force.  Until  at  least  he  has  put  forth  the 
forces  at  his  disposal,  no  conductor  has  a  right  to  abandon  the 
scene  of  conflict.  To  keep  his  train  in  motion  and  busy  himself 
with  collecting  fares  in  forward  cars  whilst  a  general  fight  was 
raging  in  the  rearmost  car  where  the  lady  passengers  had  been 
placed,  was  to  fall  far  short  of  his  duty.  Nor  did  his  exhortation 
to  the  passengers  to  throw  the  fighters  out  come  up  to  the 
demands  of  the  hour.  He  should  have  led  the  way,  and  do  doubt 
passengers  and  hands  would  have  followed  his  lead.  He  should 
have  stopped  the  train  and  hewed  a  passage  through  the  intrusive 
mass  until  he  had  expelled  the  rioters,  or  have  demonstrated,  by 
ad  earnest  experiment,  that  the  undertaking  was  impossible." 

Sec.  547.     Liability  for  willful  wrongB  of  agenU.  —      In   a   Maine 
cftsei'  the  liability  of  a  railway  company  for  an  injury  inflicted 

'  Ooddard  v,  Qrand  Trunk,  etc.,  R.  Co.,  57  Me.  202. 

84 
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upon  a  passenger  by  one  of  its  servants  was  discussed.  In 
that  case  it  appeared  that  the  plaintiff  was  a  passenger  in  the  de- 
fendant's tmn,  and  that,  on  request,  he  surrendered  his  ticket  to 
a  brakeman  employed  on  the  train,  who,  in  the  absence  of  the  con- 
ductor, was  authorized  to  demand  and  receive  it ;  that  the  brake- 
man  afterward  approached  the  plaintiff*,  and,  in  language  coarse, 
profane  and  grossly  insulting,  denied  that  he  had  either  sur- 
rendered or  shown  him  his  ticket;  that  the  brakeman  called 
the  plaintiff  a  liar,  charged  him  with  attempting  to  avoid  the  pay- 
ment of  his  fare,  and  with  having  done  the  same  thing  before, 
and  threatened  to  split  his  head  open  and  spill  his  brains  right 
there. on  the  spot ;  that  the  brakeman  stepped  forward  and  placed 
his  foot  upon  the  seat  on  which  the  plaintiff  was  sitting,  and, 
leaning  over  the  plaintiff*,  brought  his  fist  close  down  to  his  face,  and, 
shaking  it  violently,  told  him  not  to  yip^  if  he  did,  he  would  »pot 
him ;  that  he  was  a  damned  liar ;  that  he  never  handed  him  his 
ticket ;  that  he  did  not  believe  he  paid  his  fare  either  way ;  that 
this  assault  was  continued  some  fifteen  or  twenty  minutes,  and 
until  the  whistle  sounded  for  the  next  station ;  that  there  were 
several  passengers  present  in  the  car,  some  of  whom  were  ladies, 
and  that  they  were  all  strangers  to  the  plaintiff ;  that  the  plaintiff 
was  at  the  time  in  feeble  health,  and  had  been  for  some  time  un- 
der the  care  of  a  physician,  and  at  the  time  of  the  assault  was 
reclining  languidly  in  his  seat ;  that  he  had  neither  said  nor  done 
any  thing  to  provoke  the  assault ;  that,  in  fact,  he  had  paid  his 
fare,  had  received  a  ticket,  and  had  surrendered  it  to  this  very 
brakeman  who  delivered  it  to  the  conductor  only  a  few  minutes 
before,  by  whom  it  was  afterward  produced  and  identified ;  that 
the  defendants  were  immediately  notified  of  the  misconduct  of  the 
brakeman,  but,  instead  of  discliarging  him,  retained  him  in  hia 
place ;  that  the  brakeman  was  still  in  the  defendants'  employ  when 
the  case  was  tried  and  was  present  in  court  during  the  trial,  but 
was  not  called  as  a  witness,  and  no  attempt  was  made  to  justify  or 
excuse  his  conduct.  Upon  this  evidence  the  defendants  contended 
that  they  were  not  liable,  because  the  brakeman's  assault  upon  the 
plaintiff  was  willful  and  malicious,  and  was  not  directly  nor  im- 
pliedly authorized  by  them ;  that  "  the  master  is  not  responsi- 
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ble  as  a  trespasser,  xinless,  by  direct  or  implied  authority  to  the 
servant,  he  consents  to  the  unlawful  act." 

"  The  fallacy  of  this  argument,  when  applied  to  the  common 
carrier  of  passengers,"  said  Walton,  J.,  "consists  in  not  discrim- 
inating between  the  obligation  which  he  is  under  to  his  passenger, 
and  the  duty  which  he  owes  a  stranger.  It  may  be  true  that  if 
the  carrier's  servant  willfully  and  maliciously  assaults  a  stranger, 
the  master  will  not  be  liable  ;  but  the  law  is  otherwise  when  he 
assaults  one  of  his  master's  passengers.  The  carrier's  obligation 
is  to  carry  his  passenger  safely  and  properly,  and  to  treat  him 
respectfully,  and  if  he  intrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in  which 
they  execute  the  trust.  The  law  seems  to  be  now  well  settled 
that  the  carrier  is  obliged  to  protect  his  passenger  from  violence 
and  insult,  from  whatever  source  arising.  He  is  not  regarded  as 
an  insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger ;  but  he  is  bound  to  use  all  such  reasonable  precautions 
as  human  judgment  and  foresight  are  capable  of  to  make  his 
passenger's  journey  safe  and  comfortable.  He  must  not  only 
protect  his  passenger  against  the  violence  and  insults  of  strangers 
and  co-passengers,  but,  a  fortiori^  against  the  violence  and  insult 
of  liis  own  servants.  If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished,  but,  on  the  contrary, 
the  passenger  is  assaulted  and  insulted,  through  the  negligence  or 
the  willful  misconduct  of  the  carrier's  servant,  the  carrier  is  neces- 
sarily responsible. 

"  And  it  seems  to  us  it  would  be  cause  of  profound  regret  if  the 
law  were  otherwise.  The  carrier  selects  his  own  servants  and  can 
discharge  them  when  he  pleases,  and  it  is  but  reasonable  that  he 
should  be  responsible  for  the  manner  in  which  they  execute  their 
trust.  To  their  care  and  fidelity  are  intrusted  the  lives  and  limbs 
and  comfort  and  convenience  of  the  whole  traveling  public,  and  it 
is  certainly  as  important  that  these  servants  should  be  trustworthy 
as  it  is  that  they  should  be  competent.  It  is  not  sufficient  that 
they  are  capable  of  doing  well,  if  in  fact  they  choose  to  do  ill ; 
that  they  can  be  as  polite  as  a  Chesterfield,  if,  in  their  intercourse 
with  the  passengers,  they  choose  to  be  coarse,  brutal  and  profane. 
The  best  security  the  traveler  can  have  that  these  servants  will 
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be  selected  with  care  is  to  hold  those  by  whom  the  selection  is  made 
responsible  for  their  conduct." 

Still  further  on  in  the  course  of  his  opinion,  he  summarizes 
the  rule  of  liability  thus:  "The  law  requires  the  common 
carrier  of  passengers  to  exercise  the  highest  degree  of  care  that 
human  judgment  and  foresight  are  capable  of,  to  make  his  pas- 
senger's journey  safe.  "Whoever  engages  in  the  business  impliedly 
promises  that  his  passengers  shall  have  this  degree  of  care.  In 
other  words,  the  carrier  is  conclusively  presumed,  we  say  con- 
climvelyipreBumedj  for  the  law  will  not  allow  the  carrier,  by  notice 
or  special  contract  even,  to  deprive  his  passenger  of  this  degree 
of  care.  If  the  passenger  does  not  have  such  care,  but  ou  the 
contrary  is  unlawfully  assaulted  and  insulted  by  one  of  the  very 
persons  to  whom  his  conveyance  is  intrusted,  the  carrier's  implied 
promise  is  broken,  and  his  legal  duty  is  left  unperformed,  and  he 
is  necessarily  responsible  to  the  passenger  for  the  damages  he 
thereby  sustains.  The  passenger's  remedy  may  be  either  in 
assumpsit  or  tort,  at  his  election.  In  the  one  case,  he  relies  upon 
a  breach  of  the  carrier's  common-law  duty  in  support  of  his 
action;  in  the  other,  upon  a  breach  of  his  implied  promise. 
The  form  of  the  action  is  important  only  upon  the  question  of 
damages.  In  actions  of  assumpsit,  the  damages  are  generally 
limited  to  compensation.  In  actions  of  tort,  the  jury  are 
allowed  greater  latitude,  and,  in  proper  cases,  may  give  exem- 
plary damages." 

The  liability  of  a  carrier  of  passengers  for  insults  inflicted  npon 
its  passengers  was  ably  discussed  in  a  Wisconsin  case.^ 

In  that  case  the  plaintiff,  a  young  lady,  was  a  passenger  upon 
the  defendants'  road,  and,  for  a  portion  of  the  way,  was  the  only 
passenger  in  the  car,  and  while  so  pursuing  her  journey  the  con- 
ductor of  the  train,  without  her  consent,  forcibly  kissed  her.  In 
an  action  against  the  railroad  company,  to  recover  for  the  injury,  a 
verdict  for  $1,000  was  rendered  in  her  favor,  which  was  sustained 
upon  appeal.  Ryan,  C.  J.,  remarking  upon  the  question  whether 
the  master  is  generally  liable  for  the  willful  or  wanton  acts  of  his 
servant,  said  :  "  However  that  may  be  in  general,  there  can  be  no 
doubt  of  it  in  those  employments  in  which  the  agent  performs  a 

»  Craker  v.  The  Chicago  &  N.  W.  R.  Co.,  36  Wis.  657  ;  17  Am.  Rep.  504 
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duty  of  the  principal  to  third  persons,  as  between  such  third  per- 
sons and  the  principal.  Because  the  principal  is  responsible  for  the 
duty,  and  if  he  delegates  it  to  an  agent,  and  the  agent  fails  to  per- 
form it,  it  is  immaterial  whether  the  failure  be  accidental  or  will- 
ful, in  the  negligence  or  in  the  malice  of  the  agent.  It  would 
be  cheap  and  superficial  morality  to  allow  one  owing  a  duty  to 
another  to  conmiit  the  performance  to  a  third  person,  without 
responsibility  for  the  malicious  conduct  of  the  substitute  in  the 
performance  of  the  duty.  If  6ne  owe  bread  to  another,  and 
appoints  an  agent  to  furnish  it,  and  the  agent,  of  malice,  furnishes 
a  stone,  instead,  the  principal  is  responsible  for  the  stone  and  its 
consequences." 

"  If,"  says  Mr.  Wood  (Law  of  Master  and  Servant,  p.  648  et 
8eq,\  "  a  carrier  of  goods  for  hire  should  commit  the  carriage  of  the 
goods  to  a  servant,  and  the  servant  should  steal  them,  or  wantonly 
destroy  them,  or,  through  his  negligence,  injure,  or  suffer  them 
,to  be.  injured,  there  is  no  question  but  that  the  niaster  would  be 
liable  therefor,'  and  it  would  be  a  singular  rule,  and  an  absurd 
one,  that  did  not  hold  the  carriers  of  passengers,  intrusted  not 
only  with  their  comfort,  but  the  safety  of  their  persons,  and  their 
lives,  during  the  journey,  to  as  strict  performance  of  this  duty  as 
of  the  other,  and  it  will  be  seen  by  an  examination  of  the  cases 
that  they  are.  They  are  bound  to  look  out  for  the  comfort  of 
their  passengers,  and,  as  far  as  possible,  save  them  from  annoy- 
ance.' This  rule  has  been  held  to  extend  to  cover  an  implied 
stipulation  that  such  carriers  are  bound  to  protect  passengers 
against  "obscene  conduct,  lascivious  behavior,  and  every 
immodest  and  libidinous  approach,'  and  this  has  been  held  to 
amount  to  a  contract  duty.  In  the  language  of  Story,  J. :  *  *  It 
is  a  stipulation  not  for  toleration,  but  for  respectful  treatment, 
fo  •  that  decency  of  demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitigates  evil  without 
reluctance,  and  that  promptitude  which  administers  aid  to 
distress.  In  respect  to  females,  it  proceeds  yet  further;  it 
includes  an   implied  stipuLition  against  general  obscenity,  that 

»  Alden  «.  Pearson,  3  Gray  (Mass.).  *  Day  ©.  Owen,  5  Mich.  520. 

343  ;    Klauber  t>.  Am.  Ex.  Co..  21  Wis.  »  Nieto  «.  Cmrk,  1  CUiff.  (U.  S.)  146. 

21  ;  Am.  Ex.  Go.  v.  Sands,  55  Pa.  8t.  *  Chamberlain  9.  Chandler,  3  Mas. 

110.  (U.S.)  242. 
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immodesty  of  approach  that  borders  on  lasciviousnese,  and  that 
wanton  disregard  of  the  feelings  which  aggravates  every  evil.' 
In  commenting  npon  the  rights  and  duties  of  carriers  of  passen- 
gers, Shaw,  C.  J.,*  said :  ^  An  owner  of  a  steamboat  or  railroad 
is  in  a  condition  somewhat  similar  to  that  of  an  innkeeper,  whose 
premises  are  open  to  all  guests,  yet  he  is  not  only  empowered, 
hut  he  is  bound  so  to  regulate  his  house,  as  well  with  regard  to 
the  peace  and  comfort  of  his  guests,  who  there  seek  repose,  as  to 
the  peace  and  quiet  of  the  vicinity,  as  to  repress  and  prohibit  all 
disorderly  conduct  therein  ;  and,  of  course,  he  has  a  right,  and  is 
bound  to  exclude  from  his  premises  all  disorderly  persons  not 
conforming  to  the  regulations  necessary  and  proper  to  secure  such 
quiet  and  good  order."  • 

From  these  brief  extracts  from  the  opinions  of  eminent  jurists,  as 
well  as  from  an  examination  of  the  cases  referred  to  in  the  notes  to 
this  section,  it  will  be  seen  that,  in  all  caees  where  the  master  owes 
a  duty  to  third  persons,  or  the  public,  he  cannot  shirk  or  evade  it 
by  committing  its  performance  to  another,  but  is  bound  absolutely 
to  perform  the  duty,  and  is  liable  for  a  failure  so  to  do,  in  any  re- 
spect, whereby  injury  results  to  others,  whether  such  failure  results 
from  the  negligence  or  from  the  willful,  wanton,  or  criminal 
conduct  of  the  agent  to  whom  the  duty  is  committed.'  This 
rule  was  well  illustrated  in  the  case  referred  to  in  the  last  note. 
In  that  case  the  plaintiff,  with  his  wife,  took  passage  on  the 
defendants'  train,  and,  through  the  willful  conduct  of  their 
conductor  and  servant,  the  train  was  detained  over  night  in  an 
unhealthy  locality,  and  the  passengers  were  thereby  exposed  to 
great  dangers  and  hardships.  The  plaintiff's  wife,  in  consequence 
of  such  exposure  and  hardships,  was  taken  ill  during  the  night 
and  suffered  greatly.  In  an  action  to  recover  for  the  injury,  the 
defendants  were  held  liable,  notwithstanding  the  injury  arose 
from  the  willful  act  of  the  conductor,  the  court  very  properly 
holding  that  the  defendants  were  bound  to  discharge  their  con- 
tract with  the  plaintiff  absolutely,  and  could  not  defend  upon 
the  ground   that   they    had   committed   its  performance  to  an 

» Com.  tj.  Power,  7  Mete.  (Mass.)  601.        »  Weed  «.  P&nama  R.  Co..  17  N.  Y. 
*  See,  also,  Markham  «.  Brown,  8  N.    36d. 
H.623. 
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agent,  who  had  wantonly  disregarded  the  duty.  In  reference 
to  the  applicatiou  of  this  rule,  so  far  as  railroad  companies  and 
carriers  of  passengers  are  concerned,  it  may  be  said  that  they  are 
not  only  bound  to  protect  their  passengers  against  injury  and 
unlawful  assault  by  third  persons  riding  upon  the  same  convey- 
ance, so  far  as  due  care  can  secure  that  result,  but  they  are  bound 
absolutely  to  see  to  it  that  no  unlawful  assault  or  injury  is  inflicted 
upon  them  by  their  own  servants.  In  the  one  case  their  liability 
depends  upon  the  question  of  negligence,  whether  they  improp- 
erly admitted  the  passenger  inflicting  the  injury  upon  the  train,* 
while  in  the  other,  the  simple  question  is,  whether  the  act  was 
unlawful,  and  the  question  of  negligence  is  not  an  element  of 
liability.*  In  a  Massachusetts  case'  the  plaintifE  was  a  passenger 
upon  the  defendant's  steamboat  from  Boston  to  Gardiner,  Maine, 
and  while  upon  the  trip  ,he  was  unlawfully  assaulted  by  the 
steward  of  the  boat  and  some  of  the  table  waiters.  In  an  action 
to  recover  for  the  injuries,  the  plaintiff  had  a  verdict  for  $8,000 
which  was  upheld  on  appeal.  Chapman,  J.,  remarking :  "  As  a 
general  rule,  the  master  is  liable  for  what  his  servant  does  in  the 
course  of  his  employment ;  but,  in  regard  to  matters  wholly  dis- 
connected from  the  service  to  be  rendered,  the  master  is  under 
no  responsibility  for  what  the  servant  does  or  neglects  to  do. 
The  reason  is  that,  in  respect  to  such  matters,  he  is  not  a  ser- 
vant.* If,  therefore,  any  of  the  officers  or  men,  connected  with 
the  running  of  the  defendants'  boat,  had  met  the  plaintiff  in  the 
street  or  elsewhere,  in  a  positio;i  wholly  disconnected  with  their 
duties  to  the  defendants,  and  committed  an  assault  and  battery 
upon  him,  it  is  clear  that  the  defendants  would  not  have  been 
liable. 

"  There  are  two  views  which  may  be  taken  in  the  present  case. 
One  is  the  view  which  was  taken  by  the  court  in  Philadelphia 
a/nd  Readmg  Railroad  Co.  v.  Derhy^  The  plaintiff  in  that 
action  was  riding  gratuitously,  and  the  court  held  that  the 
company  were  liable  to  him,  not  on  the  ground  of  a  contract 

»  R.  Co.  t).   Hinds,  58  Pa.   St.  612 ;  »  Bryant  «.  Rich,  106  Mass.  180 ;  8 

Stephen  v.  Smith,  29  Vt.  160.  Am.  Rep.  811. 

'  Goddard  t>.  Grand  Trunk  Railway,  ^  Aldrlch  v.  The  Boston  &  Worcester 

ante ;  Sherley  «.  Billings,  an^a /  Bryant  B.  Ck>. ,  100  Mass.  81. 

U.Rich,  ante.  »14aow.  468. 
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between  the  parties,  but  because  he  was  injured  by  their  care- 
lessness when  he  was  where  he  had  a  lawful  right  to  be.  But 
as  the  plaintiff  in  this  case  was  a  passenger  for  hire,  we  think  it 
better  to  consider  what  the  contract  was  between  them.  This 
has  been  discussed  in  the  following  cases. '  It  has  also  been 
thoroughly  discussed  in  Ooddard  v.  Orwnd  Trunk  Sailway,* 
These  cases  were  cited  by  Clifford,  J.,  in  Pendleton  v.  Einn- 
ley^  Rhode  Island  Circuit,  June,  1870,  not  yet  reported,  and 
the  temis  of  the  contract  for  carriage  by  water  are  well 
stated  by  him  in  conformity  with  tlie  authorities,  as  foUows: 
'Passengers  do  not  contract  merely  for  ship-room  and  trans- 
portation irom  one  place  to  another,  but  they  also  contract 
for  good  treatment,  and  against  personal  rudeness  and  every 
wanton  interference  with  their  persons,  either  by  the  carrier 
or  his  agents  employed  in  the  management  of  the  ship  or 
other  conveyance.  *  In  respect  to  such  treatment  of  passen- 
gers, not  merely  the  officers,  but  the  crew,  are  the  agents  of 
the  carriers.'  In  Chamberlain  v.  Chandler^  cited  above.  Story, 
J.,  says  :  '  That  kindness  and  decency  of  demeanor  is  a  duty 
not  limited  to  the  officers,  but  extends  to  the  crew.' 

"The  interpretation  of  the  contract  of  the  carrier,  which  is  given 
in  the  cases  above  cited,  is  not  unreasonable.  It  is  not  more 
extensive  than  the  necessities  of  passengers  require.  Nor  is  it 
difficult  to  perform.  The  cases  in  which  it  is  violated  by  ser- 
vants, even  of  the  lowest  grade,  on  board  a  ship  or  engaged  in  the 
management  of  a  railroad  train,  and  the  carrier  rather  than  the 
passenger  ought  to  take  the  risk  of  such  exceptional  cases,  the 
passenger  being  necessarily  placed  so  much  within  the  power  of 
the  servants. 

"In  this  case,  the  servants  who  committed  the  wrong,  being  the 
steward  and  table  waiters,  were  those  who  were  engaged  in  pro- 
viding meals,  waiting  on  the  tables  and  collecting  the  pay  for 
meals.     They  were  treating  the  plaintiff's  relative  with  gross 

*  Chamberlain  v.  Chandler,  8  Mae.  yard  and  Nantucket  Steamboat  Co.,  97 

242  ;  Nieto  i>.  Clark,  1  Cliff.  145 ;  Bal-  Mass.  861,  and  100  id.  84;  Milwaukee 

timore  &  Ohio  R.  Co.  «.  Blocher,  27  &   MisaisBippi  R.  Co.  «.  Finney,  10 

Md.  277  ;    Pittsburgh,  Fort  Wayne  &  Wis.  888. 

Chicago  R.  Co.  9.  Hinds,  58  Fa.  St.  '  Bwpra,  67  Me.  202  ;  2  Am.  Rep.  39. 

512  ;  Simmons  o.  New  Bedford,  Vine.  *8  Mason,  242. 
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rndenesB  in  connection  with  this  business,  and  the  plaintiff 
interfered  only  by  a  remark  that  was  proper,  whereupon  the 
assault  was  committed.  It  was  not  as  if  a  quarrel  had  occurred 
on  shore  and  disconnected  with  the  duties  of  persons  on  ship- 
board. It  violated  the  contract  of  the  defendants,  as  to  how 
the  plaintiff  should  be  treated  by  their  servants,  who  were 
employed  on  board  the  ship  and  during  the  passage.  For  a 
violation  of  such  a  contract  either  by  force  or  negligence,  the 
plaintiff  may  bring  an  action  of  tort,  or  an  action  of  con- 
tract." 

Sec.  548.      IiiabiUty  of  railroad  corporatioiis  for  delay  in  numing  trains. 

—  A  railroad  company  is  held  chargeable  with  damages  for  delay 
in  the  running  of  its  trains  according  to  schedule  time,  and  any 
person  sustaining  damage  from  a  failure  on  its  part  to  run  its  trains 
upon  stich  time  is  entitled  to  recover  the  same.*     By  issuing  its 

*  Sears  «.  Eaatero  R.  Co.,  14  Allen  to  their  contracts  with  the  passengers 

(Mass.)*  438.  a  stipulation   which,  if  valid,  would 

In  England  the  same  doctrine  is  deprive  the  passengers  of  their  corn- 
held  ;  thus  in  Buck  master  i).  The  Great  mon-law  right  to  the  performance 
Eastern  Railway  Ck).,  23  Law  J.  Rep.  with  due  diligence  of  the  company's 
(N.S.)Ezch.  471,  an  action  was  brought  contract  with  them.  Tliere  is  one 
for  damages  sustained  by  the  plaintiff  other  remark  I  would  wish  to  add, 
by  reason  of  the  company  not  starting  viz.,  that  the  restrictions  as  to  the 
a  train  as  advertised  in  their  time  bills,  company's  liability  for  not  correspond- 
and  in  wliich  the  plaintiff  obtained  a  ing  with  other  trains  contained  in  the 
verdict.  Baron  Maktin  said :  "  That  it  notice  and  regulation  in  question  only 
was  mere  nonsense  for  companies  to  extends  to  cases  where  their  trains  fail 
say,  as,  in  effect,  the  company  in  that  to  correspond  with  trains  of  other  corn- 
case  had  said,  '  We  will  be  guilty  of  panies  and  not  with  otlier  trains  of 
any  negligence  we  think  fit,  and  we  their  own,  which  lit  the  present  case, 
will  not  be  responsible;*"  and  with  Having  stated  my  opinion  as  to  the 
respect  to  the  notice  in  this  case  the  liability  of  the  company  at  common 
learned  judge  of  the  Marylebone  law  and  of  the  invalidity  of  tlie  above 
county  court  thus  concludes :  "  I  am  notice  and  regulation  so  far  as  it 
of  opinion  that  it  is  ultra  vires  so  far  restricts  such  liability  in  the  present 
as  it^professes  to  attach  to  the  right  of  case,  it  still  remains  for  me  to  consider 
traveling  on  their  own  line  the  con-  the  last  point  raised  by  the  defendants, 
dition  that  the  company  will  not  be  viz. :  Whether,  if  the  notice  and  regu- 
responsible  for  any  short-comings  of  lation  were  valid,  and  the  plaintiff  was 
their  servants  not  amountingto  willful  bound  by  it  to  show  willful  misconduct 
misconduct,  whatever  that  term  may  on  the  part  of  the  defendants' servants, 
mean."  In  this  view  as  to  the  invalidity  he  has  shown  it  in  the  present  case ;  in 
of  the  stipulation  in  question  I  fully  other  words,  whether  the  absence  of 
concur.  It  seems  to  me  to  be  a  nion-  the  porters  through  their  own  fault,  or 
strous  proposition  that  the  railway  by  the  orders  of  superior  servants  of 
companies,  who  are  bound  by  tlieir  the  company,was,  under  all  the  circum- 
special  Acts  and  the  Railway  Clauses  stances  of  the  present  case,  in  point  of 
Consolidation  Act,  1845,  section  86,  to  law,  '  willful  misconduct,'  and  I  think 
carry  passengers  at  rates  fixed  within  with  some  doubt  that  it  ought  to  be 
certain  limits,  should  be  able  to  affix  so  held,  and  on  this  point  i  wish  to 

85 
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time  tables  it  is  treated  as  contracting  with  its  passengers  that  its 
trains  shall  leave  and  arrive  at  its  stations  at  the  time  named 
therein,  and  failing  to  perform  in  this  respect  it  is  chargeable  with 
the  damages  that  ensue  in  consequence  thereof/  It.may  change  its 
schedule  time,  but,  as  to  the  holders  of  season  tickets,  it  is  bound 
to  give  reasonable  notice  of  such  change,  and  a  mere  advertise- 
ment of  such  change  in  public  journals,  or  posting  notice  thereof 
in  its  stations  or  cars,  is  held  not  suflScient  to  relieve  it  from 
liability." 

The  company  is  liable  even  though  the  delay  resulted  from  the 
willful  acts  of  its  servants.*  The  issue  of  a  time  table,  indicating 
the  time  of  the  arrival  and  departure  of  trains,  is  held  to  amount 
to  an  express  promise  to  run  to  the  places  and  at  tlie  times  named, 
and  nothing  but  accidents  resulting  from  causes  which  reason- 
able care  could  not  have  provided  against,  will  excuse  liability.* 

refer  once  more  to  the  judgment  of  the  operative  to  restrict  the  defendants, 
learnedjudgeof  tbeMarylebone  coun-  liability  to  cases  of  proved  willful 
ty  court  in  Turner  v.  The  Great  Wes-  misconduct  on  tbe  part  of  their  aer- 
tern  Railway  Company, and  the  author  vantB,  but  frOm  what  1  have  said  it 
ities  therein  cited,  as  to  the  legal  will  be  seen  that  I  cannot  concur  in 
interpretation  of  the  words  '  willful  his  view.  Upon  the  whole,  I  am  in 
misconduct.'  The  only  case  that  lam  '  favor  of  the  plaintiff  on  all  the  points 
aware  of  that  militates  against  my  of  law  and  facts  involved  in  this  caae, 
view  is  that  of  Russell  v.  The  Great  lind  k  verdict  will,  therefore,  be  en- 
Western  Railway  Company,  before  the  tered  for  the  plaintiff  for  the  amount 
learned  judge  of  the  Bath  county  claimed,  with  costs,  and  with  liberty 
court  —  to  whom  I  have  already  refer-  to  the  defendants  to  appeal  within  one 
red  —  in  which  he  held  that  the  altered  month.'  '* 
notice  or  regulation   was   valid    and 

^  Gordon  v.  Manchester,  etc.,  R.  Co.,  sioned  the  detention  of  the  plaintiff  at 

53  N.  H.  596.  Twyford.  and  as  he  was  able   to  pro- 

'  Sears  v.  Eastern  R.  Co.,  ante.  cure  a  conveyance  bv  which  he  got  to 

*Weed«.  Panama  R.    Co.,  17  N.  T.  Henley,   substantially    half  an    hour 

362.  sooner  than  the  railway  company  were 

*  Denton  «.  Great  Northern  R.  Co.,  5  prepared  to  convey  him  by  the  next 

El.  &  Bl.  860.  train,  I  think  that  he  was  justifi^  in 

In  Turner  9.  Great  Western  Railway  hiring  it,  and  that  (subject  to  the  next 
Company,  decided  in  the  Marylebone  question)  he  is  entitled  to  recover  its 
county  court  (England),  in  May,  1874,  cost  against  the  defendants.  The  next 
Whbbler,  J.,  said :  "  The  question  of  question  which  remains  for  me  to  con- 
reasonable  time  is  no  longer  left  at  sider  is,  whether  the  notice  and  regu- 
large,  but  is,  in  fact,  fixed  by  the  com-  lation  contained  in  the  defendants* 
panics  themselves,  subject,  of  course,  tables  deprive  the  plaintiff  of  his  right 
to  accidents  which  reasonable  care  to  recover  against  the  defendants, 
could  not  provide  against.  In  the  Now,  this  notice  and  regulation  as 
present  case  it  is  quite  clear  that  the  altered  came  before  the  learned  judge 
absence  of  porters  at  the  Reading  sta-  of  the  Marylebone  county  court  in  the 
tion,  which  reasonable  care  might  (as  cs^e  I  have  already  referred  to,  and  he 
far  as  appears)  have  prevented,  occa-  there  commented  apon  it  so  fully  and 
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Seo.   549.     IjiabiUty  for  neg^enoe  in  oonstracting  or  repairing 
roadfl,  and  for  nuisances.  —  A  railroad  company  is  bound  to  exercise 
ordinary  care  to  prevent  injury  either  to  the  pereon  or  property 

so  ably  that  I  cannot  do  better  than  a  report  of  anj  case  of  the  kind.  In 
quote  his  remarks.  Referring  to  the  most  cases,  however,  the  coach  pro 
notice  and  regulation  which  came  be-  prietors  merely  contracted  to  convey 
fore  him  in  Mr.  Forsjth's  case,  he  ob-  would  not  be  accountable  for  the  con- 
serves :  '  The  company's  notice  of  sequences  of  any  delay  or  detention. 
August  commenced  with  these  words,  Since  Aufi^ust  the  notice  has  been  ma- 
'  Every  attention  will  be  paid  to  insure  terially  changed.  The  passage  about 
punctuality  as  far  as  practicable.'  This  paying  every  attention  to  insure 
really  is  all  that  the  law  requires,  punctuality  is  omitted,  and  the  com- 
'  But,'  continued  the  notice,  '  the  di-  pany  expressly  promise  nothing  ;  but 
rectors  do  not  undertake  that  the  trains  the  omission  is  immaterial,  because 
shall  arrive  at  the  time  specified  in  the  what  they  do  not  promise  the  law  im* 
time  table.'  Here  I  may  remark  that,  plies  against  them.  The  next  change 
irrespective  of  any  notification  by  the  is  the  addition  to  the  stipulation  that 
company,  the  law  does  not  imply  any  they  will  not  be  responsible  for  delay, 
such  undertaking,  its  requisitions  be-  in  the  words^  '  unless  upon  proof  that 
ing  simply  that  there  shall  be  no  fail-  it  arose  from  the  willful  misconduct 
ure  of  punctuality  for  want  of  reason-  of  their  servants.'  Upon  the  faith  of 
able  care  and  diligence.  The  notice  their  present  notice,  the  defendants 
then  adds,  '  Nor  will  the  directors  be  contend  in  effect  that  they  are  unfet- 
accountableforany  loss,  inconvenience  tered  as  to  times  of  starting  and 
or  injury  which  may  arise  from  delay  arrival,  notwithstanding  their  time 
or  detention  ; '  and  subject'  to  their  tables,  in  the  absence  of  proof  of  will- 
paying  every  reasonable  attention  ful  misconduct  on  the  pan  of  their 
they  have  expressly  fixed  on,  which,  servants.  To  such  a  proposition  it  is 
if  not  so  fixed,  juries  may  determine,  somewhat   difficult  to  listen  with  pn-' 


f  it 


Before  the  introduction  of  railways  tience.' 
there  were  frequently  coach  proprie-  See,  also,  Burke  v.  Great  Western 
tors  who  agreed  to  perform  their  Railway  Co.,  London  Law  Jour,  for  Oc- 
promises  in  so  many  hours,  and,  there-  tober  24, 1874,  in  which  the  court  con- 
fore,  to  use  every  reasonable  means  sidered  the  questions  involved  as  to 
and  diligence  for  that  purpose  ;  and  if,  the  actual  contract  of  the  company  and 
by  reason  of  their  nec^lect  of  such  their  liability  under  it.  The  court 
means  or  want  of  such  diligence,  they  said  :  "  I  will  consider,  firstly,  the  con- 
failed  to  complete  their  contracts,  tention  of  the  defendants  that  the  con- 
there  can  be  no  doubt  that  actions  tra(^  between  them  and  the  plaintiff 
must  have  lain  against  them. ,  Of  was  merely  to  convey  him  to  Henley 
course  the  condition  of  the  roads,  in  a  reasonable  time,  and  the  contract 
which  were  not  under  their  control,  was  not  broken  by  a  delay  at  Twyford, 
and  many  other  circumstances,  and  inasmuch  as  there  was  another  train 
especially  sudden  accidents,  would  to  Henley  at  the  expiration  of  an  hour 
have  been  valid  defenses  to  such  ac-  which  would  have  conveyed  him  there 
tions;  and,  therefore,  the^were  often  in  a  reasonable  time.  Now,  I  at  once 
very  difficult  to  try.  Moreover,  the  concede  that  the  contract  between  the 
proprietors  seldom,  if  ever,  entered  in-  defendants  and  the  plaintiff  was  to 
to  tnese  special  contracts  as  to  time  convey  the  latter  to  Henley  in  a  reason- 
exceptlng  when  there  was  great  com-  able  time.  Such  was  the  liability  of 
petition,  and  then  they  used  their  best  carriers  of  passengers  at  common  law, 
endeavors,  as  did  also  their  servants  and  railway  companies  have  only  the 
(who  were  often  stimulated  by  a  sys-  same  liabilities.  This  is  expressly  de- 
tem  o^  premiums  or  fines),  to  perform  clared  by  section  89  of  the  Railway 
these  contracts  with  the  greatest  ex-  Clauses  Act,  1845  (which,  I  preBunie,  is 
actitade.  Actions  for  the  breach  of  incorporated  in  the  Great  Western 
such  contracts  were  consequently  very  Railway  Act ;  at  all  events,  so  far  as 
are,  and  I  have  not  been  able  to  find  the  Henley  Branch  Railway) ;  but,  in- 
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of  any  person.  Deriving  its  authority  to  exercise  its  functions 
from  the  legislature,  and  its  rights  being  in  derogation  of  pri- 
vate rights,  it  is  bound  so  to  prosecute  its  business  that  in- 
jury shall  not  result  to  others  by  reason  of  its  own  fault  or 
negligence.  The  same  rigid  degree  of  care  required  to  be  ex- 
ercised toward  its  passengers  is  not  called  for,  but  it  must  con- 
duct its  business  as  a  man  of  ordinary  prudence  would  conduct 
a  similar  business,  and  whether  it  has  done  so  or  not  in  a  given 
case  is  essentially  one  of  fact  for  the  jury,*  and  the  question  is  to 
be  determined  in  view  of  the  agencies  employed,  and  the  conse- 
quences of  their  negligent  use  or  management.*  In  the  construc- 
tion of  its  road  it  is  liable  for  all  injurious  consequences  that 
ensue  from  a  negligent  or  improper  execution  of  the  work. 
Authority  given  for  the  construction  of  its  road  does  not  carry 
with  it  authority  to  construct  it  in  any  manner  it  pleases,  but 
simply  to  construct  it  in  such  a  manner  as  to  do  the  least  injury 
to  others. 

Mr.  Wood,  in  his  treatise  upon  the  Laws  of  Nuisances  (p. 
783),  has  very  carefully  treated  this  question,  and  lays  down 
what  we  conceive  to  be  the  true  doctrine  warranted  by  the  cases. 
He  says : — 

"  The  question  as  to  how  far  legislative  authority  to  do  an  act, 
which  otherwise  would  be  a  nuisance,  operates  to  shield  those  to 

depeDdeutlj  of  that  clause,  I  do  not  their  contracts,  I  think  that  thej  are 

think  that  railway  companies  would  clearly  liable  in  the  same  manner  as 

be  further  liable  than  any  other  car-  coach  proprietors  under  similar  con- 

riers  of  passengers  at  common  law.  tracts.     Having  the  absolute  control  of 

Vi^hat,  then,  is  the  liability  of  carriers  their  lines,  and  tJieir  lines  being  less  lia^ 

of  passengers  at  common  law?    Sim-  ble  to  be  affected  by  the  weatJier  than 

ply   to   use  all  reasonable   means  to  the  roads,  tfiey  have  in  these  rejects 

convey    passengers  to  their   destina-  much  less  difficulty  in  performing  their 

tions  in  tire  reasonable  times  which  the  express  contracts  than  coach  proprie- 

passengers  to  a  particular  place  desire,  tors.    On  the  other  hand,  they  are  open 

without  specifying  any  time,  and  were  probably  to  more  numerous  and  serious 

onlv  bound  to  perform  their  contract  accidents  as  to  their  engines  and  carri- 

wit^iin  a  reasonable  time,  which,  as  I  ages  than  the  coach  proprietors  mere  as 

have  already  said,  was  for  a  jury  to  de-  to  their  coaches  and  horses.     But,  how- 

termine,  regard  being  had  to  all  the  ever  this  may  be,  the  effect  of  wenther 

circumstances  of  the   case.     Railway  on    the  lines  and  accidents  of  many 

companies,  on  the  other  hand,  have  in-  kinds  will  doubtless  constitute  ualid  di- 

variably  fixed  their  own  times  of  ar-  fense^  to  actions  brought  against  them, 

rival,    and    thereby    fixed   what    are  as  they  did    against    actions  brought 

reasonable    times,  and    if    they  fail,  against  coach  proprietors  under  sim- 

f  rom  want  of  due  diligence,  to  perform  ilar  circumstances*'* 

»  Davis  V.  R.  R.  Co.,  ante.  •  Phila.,  etc,  R.  R.  Co.  v.  Derby,  ante. 
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whom  the  authority  is  given,  from  liability  for  damages  sustained 
by  others  therefrom,  is  one  of  great  importance,  and  one  which 
has  often  engaged  the  attention  of  courts,  and  which  is  now  far 
from  being  definitely  settled. 

"  It  may,  however,  be  stated  that  a  person  or  corporation  author- 
ized by  law  to  do  a  particular  thing,  as  to  build  a  railroad,'  a 
turnpike,"  a  bridge  across  a  navigable  stream,*  or  to  carry  on  a 
particular  class  of  business,  as  for  the  manufacture  of  gas  to  sup- 
ply the  people  of  a  town  or  city  therewith,*  so  long  as  they  keep 
within  the  scope  of  the  power  granted,  are  completely  protected 
jfrom  indictment  and  punishment  for  a  public  nuisance,  and  from 
proceedings  either  at  law  or  in  equity  in  behalf  of  the  public 
therefor.*  But  this  is  subject  to  this  qualification,  that  the 
nuisance  arises  as  a  natural  and  probable  result  of  the  act 
authorized^  so  that  it  may  fairly  be  said  to  be  covered  in  legal 
contemplation  by  the  legislature  co^xf erring  the  power ^    If  the 

'  Rex  '0,  Pease,  4  B.  &  A.  80;  Rex  t).  serve  to  supply  the  canal  when  the 

Morris,  1  id.  441.  water  therein  was  low.     The   water 

*  State  10.  Williamstown  Turnpike  thus  turned  into  the  canal  was  im- 
Co.,  4  Zabr.  (N.  J.)  247 ;  State  ©.  Clarks-  pregnated  with  sewage,  and  by  stand- 
ville  R.  &  T.  Co.,  2  Sandf.  (Tenn.)  8d;  ing  in  the  canal  emitted  noxious  and 
Com.  «.  Hancock  Free  Bridge,  2  Gray  unwholesome  odors  to  the  nuisance  of 
(Mass.),  58;  State  v.  Scott,  '2  Swan,  those  living  in  the  vicinity  of  the  canal. 
(Tenn.)  8»32 ;  Beckett  «.  Upton,  33  This  action  was  brought  to  restrain 
Eug.  L.  &  Eq.  108.  the  company  from  turning  into  this 

*  Jolly  '0.  Terre  Haute  Drawbridge  canal  any  further  sewage  or  other 
Co.,  6  McLean  (U.  8.),  237;  Attorney-  matter  calculated  to  create  a  nuisance. 
General  d.  Hudson  River  R.  Co.,  1  The  defendants  admitted  that  the  nui- 
Stark.  (N.  J.)  526 ;  State  t.  Parrott,  71  sance  existed,  but  insisted  that  as  they 
N.  C.  311.  had  the   right  to    use  the   water  of 

*  People  «.  Gas-light  CV>..  64  Barb.  Bradford  &ck  for  the  purposes  of 
(N.  Y.)  65;  Broadbent  t>.  Imperial  Gas  their  canal,  and  that,  as  they  did  not 
Co.,  7  H.  L.  605 ;  Carhart  i?.  Auburn  pollute  the  water  of  the  stream  or 
Gas-light  Co.,  22   Barb.  (N.  Y.)  294.  impregnate  it  with  sewage,  they  could 

*  People  tj.  Law,  84  Barb. '  (N.  Y.)  not  be  made  answerable  for  the  nui- 
294;  People  1).  N.  Y.  Gas-light  Co.,  64  sance  resulting  from  its  use.  It  ap- 
id.  55  ;  Carhart  v.  Auburn  Gas-light  peared  that  when  the  canal  was  built, 
Co.,  22  id.  297 ;  People  u.  Piatt,  17  and  down  to  within  three  or  four 
Johns.  (N.  Y.)195;  Davis  u.  Mayor,  years  before  the  commencement  of 
14  N.  Y.  506 ;  Com.  «.  Reed,  34  Pa,  the  action,  the  water  of  Bradford  Beck 
St.  275  ;  Harris  t>.  Thompson,  9  Barb,  had  been  pure,  and  that  the  impurity 
(N.  Y.)  350 ;  Rex  t).  Pease,  4  Brad.  30.  arose  from  leading  into  the  Beck  the 

*  In  Attorney-General  -o.  Bradford  sewage  from  the  town  of  Bradford, 
Navigation  Co.,  6  B.  &  S.  631,  the  de-  which,  within  a  few  years,  had  largely 
fendants  were  authorized  to  construct  increased  in  population,  so  that,  al- 
and maintain  a  canal,  which  they  pro-  though  the  water  was  impure,  no  de- 
ceeded  to  do  in  1774.  In  1802  they  posit  of  an  offensive  kind  took  place, 
erected  a  dam  across  a  stream  called  The  water  in  the  canal  was  stagnant, 
Bradford  Beck,  and  made  a  reservoir  and  there  was  no  current  or  now  of 
of  stone  at  the  head  of  the  canal,  into  water,  and  the  sewage  was  deposited 
which  the  water  was,  and  held  in  re-  in  the  canal,  so  that  when  boats  passed 
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nuisance  is  not  the  necessary  resvUofthe  act  or  work  authorized^ 
or  if  it  might  be  exercised  in  such  a  way  as  to  obviate  tAe  nui- 
sa/nce,  legislative  authority  will  not  be  inferred  from  the  grant  to 
create  the  nuisance^  and  will  not  operate  as  a  protection  or  excuse 
therefor  either  against  an  indictmeivt  or  a  suit  in  behalf  of  the 
pvhlic  at  law  or  in  equity  to  abate  the  nuisance.  *  Hence  it  is 
only  when  the  nuisance  is  a  necessary  and  probable  result  of  the 
act  done  in  pursuance  of  legislative  authority  that  the  grant 
operates  as  a  protection  against  indictment  or  suit  therefor.  Other- 
wise it  cannot  be  said  to  have  been  contemplated  by  the  grant, 
and,  therefore,  is  not  authorized  by  it."  * 

The  rule  seems  to  be,  as  stated  by  Mr.  Wood  in  the  same 
work  (p.  784),  that  "  if  negligence  can  in  any  measure  be  pre- 
dicated of  their  actSy  they  are  liable  for  all  the  consequences  re- 
sulting thsrefrom,r  And  he  proceeds  to  illustrate  this  proposition 
thus :  "  Where  a  railroad  company  are  authorized  to  make  excava- 

through   it  it  emitted  very  offenfiive  .  hy  parliament  that  the  water  woald 

smells  and  gaees.    The  court  held  that  hecome  so  impure  as  to  make  its  use 

although  the  company  was  authorized  in  the  canal  a  public  nuisance,  and  the 

by  parliament  to  construct  the  canal,  use  of  the  water  was  enjoined,  as  weU 

and  feed  it  with  the  water  from  Brad-  as  a  use  of  the  canal  in  any  way  so  as 

ford    Beck,  yet,  as  at  that  time  the  to  create  a  public  nuisance  by  reason 

water  was  clear  and  pure,  it  could  not  of  noxious  smells  emitted  from  the 

be  held  as  having  been  contemplated  water  used  therein. 

^  Attoruev-General  in.   Metropolitan  «.  East  and  West  India  Docks  R.  Co..  2 

Board  of  VVork,  1  H.  &  M.  320;  Clark  Ra.  Cas.  380. 

t?.  R.  Co.,  36  Mo.  202,  in  which  it  was  .  '  See,  also,  Attorney-Q^eneral  t).  Brad- 
held  that  an  action  would  not  lie  for  ford  Navigation  Co.,  6  B.  &  S.  631 ; 
damages  arising  from  the  overflow  People  o.  Gas-light  Co.,  64  Barb.  (N. 
of  land,  occasioned  by  the  proper  con-  T.)  55. 

Btruction  of  their  road-bed.     But  this  In  Clark  d.  Mayor  of  Syracuse,  13 

applies  to  only  injuries  sustained  by  one  Barb.  (N.Y.)  82,  the  legislature  declared 

whose   land  is  taken  and  whose  dam-  a  stream  navigable,  and  afterward  au- 

ages   have   been  assessed.     Attorney-  thorized   the   plaintiff  to   erect  a  dam 

General  n.  Birmingham,  4  K.  &  J.  528 ;  upon  it.    It  was  held  by  the  court  that 

Imperial  Gas  Co.  xi,  Broadbent,  7  H.  L.  this  authority  only  protected  the  plain- 

Cas.  605  ;  Stainton    c.   Woolrych,    23  tiff  from  the  consequences  of  the  nui- 

Beav.  225  ;    Hutton  v.  R.   Co.,  7  Ha.  sance  to  navigation,  and  was  no  pro^ 

269  ;  R.  Co.  t.  Archer,  6  Paige  (N.  Y.),  tection  for  nuisances  occasioned  by  the 

83  ;  Sandford  tj.  R.  Co.,  24  Pa.  St.  378,  dam  in  otber  respects, 

while  companies  acting  under  leg:isla-  In   Richardson  «.  Vermont  Central 

tive  power  are  the  best  judges  of  the  R.  Co.,  25  Vt.    465,  it  was  held   that 

manner  in  which  their  works  are  to  where  the  defendant  in  the  erection  of 

be   constructed,  yet,  if  they  are  pro-  its  railroad  made  an  excavation  upon 

ceeding^to   execute   them   in  sucn  a  it-s  own  land  so  near  to  the  plaintifiTa 

manner  as  to  do  unnecessary  damage,  land  adjoining,  that. his  land  slid  into 

or  inflict  unnecessary  injury,  they  are  the   excavation,  the  -defendants  were 

liable  therefor.     London,  etc,  R.  Co.  liable  for  the  injury,  the  court  holding 

t).  Canal  Co.,  1  Ra.  Cas.  225  :  Coates  v.  that  their  charter  gave  them  no  author 

Clarence  R.  Co.,  1  R.  &  M.  181 ;  Rex  ity  to  remove  the  plaintiflTa  soil. 
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tions  for  their  road-bed,  it  is  held  that  they  are  hov/nd  to  Tnake 
them  with  reasonable  regard  to  the  rights  of  adjoining  owners  j 
and  if  they  attempt  to  perform  the  work  without  taking  reason- 
able precautions  in  that  regard,  a  court  of  equity  will  restrain 
them  from  proceeding  until  such  reasonable  precautions  are  taken.^ 
Wh^en  the  company  can  exercise  its  rights  in  a  way  that  will  not 
be  prod'uctive  of  injury  to  private  rights^  it  is  hound  so  to  e^ 
ercise  ity  and  a  court  of  equity  will  always  interfere  to  prevent 
their  exercise  in  a  vexatious  or  careless  way."  * 

jy  there  are  two  modes  in  which  the  work  can  be  done,  one  of 
which  would  create  a  nuiso/nce  and  the  other  notj  they  a/re  bov/nd 
to  choose  the  mode  that  would  obviate  the  nuisance*      ' 


^  Rickett  «.   Metropolitan  Railway,    poses  of  its  road,  is  bound  to  restore  it 
L.  R.,  2  H.  L.  175.  to  its  former  condition,  and  that  this 

'  R.  Co.  V.  Canal  Co.,  1  Railway  Cas.     liability  continues  until  it  is  so  r^- 
225.  stored,  and,  until  that  is  done,  that  it 

'  In  the  Freehold  General  Invest-  remains  a  continuing  nuisance  render- 
ment  Co.  t).  The  Metropolitan  B.  Co.,  ing  it  liable  for  all  damages,  either  to 
Weekly  Notes,  1866,  p.  66.  the  defend-  the  town  or  individuals, 
ants  in  the  construction  of  their  road  In  Regina  v.  Train,  2  B.  &  S.  640,  an 
were  building  tunnels  under  valuable  iron  tramway  laid  in  a  highway  so  as 
houses,  and  among  the  rest,  under  the  to  cause  the  wheels  of  vehicles  to  skid 
plaintiflTs  house.  Upon  a  bill  for  an  and  to  frighten  horses,  hitting  their 
injunction  to  restrain  them  from  pro-  feet  on  them,  is  a  nuisance,  and  that 
ceeding  until  they  had  provided  proper  no  degree  of  public  benefit  will  op- 
means  for  securing  the  house  from  erate  as  a  defense, 
further  injury  —  the  walls  having  al-  In  Johnson  o.  Atlantic  R.  Co.,  35  N. 
ready  begun  to  crack  —  the  Vice  C^an-  H.  569,  it  was.  held  that  it  is  the  duty 
cellor  in  disposing  of  the  question  of  a  railroad  company  to  construct 
said :  ^  The  legislature  has  given  culverts  and  ditches  sufficiently  low  to 
power  to  the  defendants  to  make  their  carry  off  water  set  back  upon  lands  by 
works  by  means  of  a  tunnel,  close  to  the  construction  of  its  road,  when  this 
and  through  the  midst  of  valuable  can  be  done  without  difficulty, 
houses,  ana  must  have  foreseen  that  In  Sabin  t).  Vermont  Central  R.  Co., 
some  damage  would  be  done.  *  *  *  25  Vt.  863,  defendant  held  liable  for 
But  the  company  are  not  only  bound  not  removing  stones  thrown  upon 
to  make  compensation  for  the  dam-  land  in  process  of  blasting  for  their 
age  sustained,  but  are  bound  to  prose-    road-bed. 

cute  the  work  skillfully,  and,  if  there  In  Pittsburgh,  etc.,  R.  Co.  «.  Qielle- 
are  two  ways  of  doing  the  work,  to  land,  56  Pa.  St.  445,  it  was  held  that  a 
choose  the  one  that  will  do  the  least  culvert,  so  unskillfully  constructed  as 
injury."  to  be  insufficient  to  carry  off  the  water 

In  North  Staffordshire  R.  Co.v.Dale,  of  a  stream  in  ordinary  high  water, 
8  E.  &  B.  886,  it  was  held  that  a  renders  the  company  liable  lor  all  in- 
railroad  company,  having  carried  a  juries  resulting  therefrom.  Terre 
highway  over  its  road  by  a  bridge.  Haute,  etc.,  R.  Co.  «.  McKinley, 
was  bound  at  all  times  not  only  to  83  Ind.  274 ;  Taylor  «.  Grand  Trunk 
keep  the  bridge  in  repair, but  also*  all  R.  Co.,  48  N.  H.  304;  Attomey-Gen- 
approaches  thereto.  eral  v.  Metropolitan  Board  of  Works, 

In  Hamden  v.  N.  H.  R  Co.,  27  Conn.  1  H.  &  M.  820 ;  and  the  question 
158,  it  was  held  that  a  railroad  com-  of  proper  execution  of  the  works 
pany,  altering  a  highway  for  the  pur-    is  a  question  of  fact.  Ware  v.  Regents 
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Sec.  550.  Engines  and  machinery. — A  railroad  company,  from 
its  grant  to  operate  the  road  by'  steam,  does  not  thereby  acqiiii-e 
authority  to  use  engines  thereon  that  are  defective  in  construction 
so  as  to  scatter  coals  along  the  line  of  its  road,  endangering  the 
property  of  those  through  whose  land  it  passcis,*  nor  with  smoke- 
stacks so  defectively  constructed  as  to  permit  the  free  escape  of 
sparks  from  its  engines,  thus  exposing  property  on  the  line  of  its 
road  to  imminent  danger  from  fire ; '  but  in  this  respect  it  is 
bound  to  adopt  the  latest  improvements  in  screens  or  spark  pro- 
tectors, and  exercise  the  highest  degree  of  care  to  prevent  disas- 
trous consequences ;  *  and  it  is  held  by  a  very  respectable  class  of 
cases  that  the  very  fact,  that  a  fire  results  from  sparks  emitted 
from  the  engine,  \^p7*irfia  facie  evidence  that  the  spark  protector 

Canal  Co.,  3DeGex&  Joiies,227;  Coats  N.  Y.  &  Erie  R.  Co.,  27  Barb.  (X.  T.) 

«.  Clarence  R.  Co.,  1  R.  &  M.  181.  512. 

In  Matthews  v.  West  London  Water  It  must  lay  its  track  skillfully  in  a 

Works. Co.,  3  Camp.  402,  the  defend-  public  street,  and  is  liable  for  injuries 

ants  were  authorized  to  make  excava-  resulting  from  unskillf ulness  in   that 

tions  in  the  street  to  lay  their  water  respect.      Worster    «.    Forty-second 

pipes.     In   doing  so  they   threw   up  Street  R  Co.,  50  N .  Y.  203. 

rubbish  without  properly  guarding  the  It  must  not  let  down  the  lands  of  an 

same,  whereby  a  stage  coach,  wnich  adjoining  owner,  whether  by  skillful 

the   plaintiflf  was  driving,  was  over-  or  unskillful-  prosecution  of  its  work, 

turned  and  injured,  and  he.  plaintiff,  Richardson  «.  Vt.  Central  R.  Co.,  25 

severely   injured.      Lord    EllenboRt  Vt. 

OUttH    held    that   the    company   was  Authority  to  erect  a  bridge  over  a 

clearly  liable,  even  tbougb  the  work  navigable  stream,  if  the  navigation  is 

was  done  by  a  contractor.  not    impeded,  does   not  authorize   it 

In  Waterman  «.  Conn.  &  Pass.  River  even  temporarily  to  obstruct  it  while 

R.    Co.,    80  Vt.    610,  damages   were  erecting  the  bridge.    Memphis  &  Ohio 

allowed    for    injuries    from    surface  R.  Co.  «.  Hicks,  5  Sneed  (Tenn.),  427. 

water,  through  the  unskillful  manner  In  Lawrence  «.   Great  Northern  R. 

in  which  the  road  was   constructed.  Co.,  4  Eng.  Law  &  Eq.  265,  held  liable 

But  see  Henry  i?.  Vt.  Central  R.  Co.,  30  for  not  providing    proper  flood-gat^^s 

id.  638,  where  injury  to  land  resulting  for  escape  of  water,  which  by  erection 

from  change  in  the  course  of  a  riv>er  of  its  road-bed  were  prevented  from 

by  a  railroad  company   in  necessary  spreading  as  formerly,   even  though 

erection  of  their  road,  was  held   not  the  act  did  not  provide  for  their  being 

recoverable,    though    such    erections  made, 
were  unskillfully  made.    Robinson  o. 

^King  v.  Morris  and  Essex   R.  Co.,  7  Eans.   308;    Spaulding  «.  Chicago, 

18  N.  J.Eq.  897 ;  Cleavelands  f?.  Grand  etc.,  R.  Co.,  30  Wis.  110;  111.,  etc.,  R. 

Trunk  R.  Co.,  42  Vt.  449.  Co.  'o.  McClelland,  42  Ul.  355 ;  Huvett 

'^  Bedell  «.  L.  I.  R.  Co.,44  N.  Y.367;  «.  Phila.,  etc.,   R.  Co.,  23  Pa.  St.  373; 

Gandy  tJ.  Chicago,  etc.,  R.  Co., 30  Iowa,  Fero  t?.'  Buffalo,  etc.,  R,  Co.,  22  N.  Y. 

420 ;  Kellogg  'O.  Chicago,  etc..  R.  Co. ,  26  209. 

Wis.  223 ;    Caseu.  Northern  Cent.  R.        '  It   must  employ  the  best  precau- 

Co.,    59    Barb.    (N.    Y.)  644;    Rood  tions  in  use.     Frankford,  etc.,  Turn- 

t?.    N.  Y.   Cent.  R.    C>o.,   18  id.   80;  pike  Co. «.   Phila.,  etc.,  R.  Co..  54  Pa. 

Jackson  v.    Chicago,  etc.,  R.   Co.,  81  St.  345. 
Iowa,  176 ;  Kansas,  etc.,  R.  Co.u.  Butts, 
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is  defective  and  throws  the  burden  npon  the  company  of  proving 
the  contrary/ 

But  there  is  considerable  conflict  upon  this  question,  and  in 
several  of  the  states  it  is  held  that  negligence  will  not  be  inferred 
from  the  mere  fact  that  a  fire  is  set  from  sparks.'  And  even 
in  those  states  where  such  a  presumption  is  raised,  it  is'held 
that  the  presumption  may  be  overcome  by  slight  evidence  of 
diligence  in  this  respect.' 

• 

Sec.  551.     Application  of  the  ma^m,  sic  atere  tuo  ut  alienum,  non 

IflBdaa.  —  The  time-honored  maxim,  sic  utere  iitc  ut  alienum^  7io7i 
kedas,  has  the  same  application  to  railway  companies  and  other 
corporations  that  it  has  to  individuals,  qualified  in  some  respects  by 
the  grant  of  authority  to  it  and  extended  in  others  because  of  the 
dangerous  agencies  employed  and  the  consequent  disaster  from 
their  negligent  management.  The  application  of  this  maxim  can- 
not, perhaps,  be  better  illustrated  than  in  the  case  of  fires  resulting 
from  the  accumulation  of  dry  grass  and  other  combustibles  in  the 
vicinity  of  railroads.  Because  the  company  employs  fire  as  one  of 
the  agencies  of  its  business,  and  because  by  its  employment  the 
property  of  all  persons  upon  its  line  is  placed  in  peril  of  being 
destroyed  by  fire,  it  is  held  bound,  at  its  peril,  to  exercise  great 
care  to  prevent  such  consequences.  Thus,  it  has  been  held  that, 
if  in  dry  times  it  permits  the  accumulation  of  grass  and  weeds 
upon  its  roadway,  and  by  reason  of  their  ignition  fire  spreads  to 
adjoining  premises,  it  i»  *  liable  for  the  injuries  that  ensue  there- 
from,* even  though  the  plaintiflE  has  permitted  such  vegetation  to 
accumulate  or  grow  upon  his  own  land,  and  that  such  vegetation 
is  a  secondary  cause  of  the  damage  done  thereby.  The  owners  of 
land  adjoining  railways  have  a  right  to  presume  that  the  railway 
company  will  discharge  its  duty,  and  it  is  not  negligence  jj^^r  se  on 
their  part  to  assume  that  he  is  not  exposed  to  dangers  that  can  only 

'  Bedell  v.  L  .1.  R.  Co.,  ante;  St.  Louis,  '  Spaulding  v.  Chicago,  etc. ,  R.  Co., 

etc.,   R.  Co.  V.  Montgomery,    39  111.  ante. 

385 ;  Case  v.  R.  Co.,  ante;  Spaulding  tj.  *  Webb  v.  Rome,   Watertown,  etc.; 

CTiicago.  etc.,    R.    Co.,  30  Wis.  110;  R.  Co.,  49  N.  Y.  420  ;  Kellogg  tJ. Cbica- 

Clemens  «.   Hannibal,  etc.,  R.  Co.,  53  go,  etc.,  R.  Co., ante;  Baps  ©.  Chicago, 

Mo.  366 ;  Cleavelands  v.  Gd.  Trunk  R.  etc.,  R.    Co.,  28  111.  9  ;  Flynn  'v.  San 

Co.,  42  Vt.  449.  Francisco,  etc.,  R.  Co.,  40  Cal.  14 :  111. 

« Indianapolis,  etc.,  R.  Co.  v.  Para-  Central  R.Co.  tj.  Nunn,  51111. 78 ;  Fitch 

more,   31  Ind.  143;  Gandy  v.  Chicago,  «.  Pacific  R.  Co.,  45  Mo.  322. 
etc.,  R.  Co.,  30  Iowa,  420. 
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occur  as  a  result  of  a  neglect  of  duty  on  the  part  of  the  company.^ 
It  is  not,  perhaps,  proper  to  say  that  the  company  is  guilty  of 
negligence  jp^r  «d,  to  permit  the  accumulation  of  such  vegetation 
and  combustible  materials  along  its  road,  as  some  of  the  cases 
would  seem  to  hold,  but  it  is  evidence  to  go  to  the  jury  to  estab- 
lish negligence,  and  will  sustain  a  verdict,  if,  from  all  the  facte 
and  circumstances,  they  shall  find  it  negligence  in  fact. " 

So,  too,  in  the  use  of  fuel  for  its  engines,  the  company  is  bound 
to  exercise  due  care,  and  employ  that  which  is  the  least  likely  to 
produce  ill  results ;  *  and  the  question  as  to  whether  the  employ- 
ment of  certain  kinds  of  fuel  is  negligent,  or  whether  it  was 
negligently  used,  is  for  the  jury  in  view  of  the  circum- 
stances. * 

Sec.  652.  Contributory  negUgenoe.  —  The  question,  as  to  whether 
the  plaintiflF  has  been  guilty  of  such  contributory  negligence  as 
disentitles  him  to  a  recovery,  is  a  question  of  fact  for  the  jury  in 
view  of  all  the  circumstances,  as  in  leaving  stubble  and  dry  grags 
standing  in  his  fields  along  the  track  of  the  railway,*  and  the 
question  is  to  be  determined  in  view  of  the  circumstances,  the  uses 
to  which  the  field  is  devoted,  and  as  to  what  is  usual  and  ordinary 
under  such  circumstances. •  It  is  held  in  some  of  the  cases,  that 
the  owner  of  adjoining  lands,  in  dry  times,  is  bound  to  plough 
around  them  to  guard  against  the  destruction  of  his  property  by 
fires  originating  from  the  company's  negligence,*  and  that  the 
jury  are  to  say  which  was  the  most  negligent,  the  plaintiff  or  de- 
fendant,' but  this  doctrine  is  not  believed  to  be  predicated  upon 
principle  or  to  be  consistent  with  sound  public  policy.  The  idea 
that  a  person  devoting  his  property  to  its  ordinary  and  usual  pur- 
poses, is  bound  to  devote  it  .to  some  other  use.  or  to  devote  it  to 

*  Kellogg  t>.  Chicago,  etc.,  R.  Co.,  26        *  Lackawanna,  etc.,  B.  Co.  ^.  Doak. 
Wis.  228;  Webb  v.  Rome,  etc.,  R.  Co.,    52  Pa.  St.  379. 

ante  ;    Flynn  v.  San  Francisco,  etc.,  R.  *  Flynn    v.  San   FranciBco,   etc.,  R 

Co.,  ante;  Fitch  v.  Pacific,  etc.,  R.  Co.,  Co.,  40  Cal.  14 ;  Dl.  Cent.  R.  Co.  v. 

ante.  Nunn,  51  111.  78. 

*  Webb  t?.   Rome,  etc.,  R.  Co.,  ante;  *  Kellogg o.  Chicago,  etc,  R.  Co.,  26. 
111.  Central   R.   Co.   «.    Nunn,  ante;  Wis.  223. 

Fitch  «.  Pacific,  etc.,  R.   Co.,  ante;  '  Keede  ij.  Chicago,  etc,  R.  Co.,  80 

Spaulding  v.  Chicago,   etc.,  R.  Co.,  Iowa,  78;  111.,  etc,  R.  Co.  t?,   Nann, 

ante.  51  HI.  78. 

3  Chicago,  etc. ,  R.Co.  i;.  Quaintance,  ^111.,  etc.,  R.  Co.  v.  Nunn,  ante.  See, 

58  111.  890.  also.  Field  on  Dam.,  ch. 
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no  use  at  all,  because  possibly  by  devoting  it  to  its  usual  lawful 
purposes,  through  the  negligence  of  some  other  person  owning 
adjoining  lands  it  may  be  injured,  is  imposing  burdens  upon  inno- 
cent parties,  that  the  law  is  not  accustomed  to  impose,  and,  not- 
withstanding the  fact  that  some  .courts  have  seen  fit  to  hold  a 
different  rule,  there  can  be  no  question  that  that'  is  the  soimdest 
and  most  consistent  doctrine,  that  permits  adjoining  owners  to 
presume  that  railroad  companies  will  exercise  due  care  in  the 
management  of  their  business,  and  that  negligence  cannot  be  pre- 
dicated against  him  because  he  relies  upon  such  presumption/ 

Sec.  553.  Ooluieqneiitial  damages.  —  For  merely  <K)nsequential 
damages,  from  constructing  or  maintaining  their  works,  where 
corporations  are  vested-  with  the  right  of  eminent  domain, 
and  the  injuiy  is  the  natural  and  probable  result  thereof, 
no  liability  exists,*  except  so  far  as  the  charter  or  the  statute 
gives  a  remedy.*  ^  But  if  they  are  not  invested  with  the 
right  of  eminent  domain  they  are  liable  for  injuries  result- 
ing to  others  either  from  the  erection  of  their  works  or  the 
prosecution  of  their  business/  So,  it  has  been  held,  that  where 
a  corporation  is  authorized  to  erect  factories  and  mills,  the  act 
does  not  shield  it  from  liability  for  injuries  resulting  from  the 
improper  blasting  of  rocks  in  excavating  to  lay  the  foundation 
of  their  buildings ;  *  nor  where  it  is  authorized  to  erect  and 
maintain,  dams,  from  the  injuries  resulting  to  upper  owners  from 
the  flooding  of  their  lands.*  So,  a  religious  corporation,  having 
authority  to  erect  and  maintain  a  church,  does  not  thereby  acquire 
the  right  to  maintain  unsafe  buildings  alongside  a  public  street ;  ^ 
and  so,  generally,  in  all  cases,  a  corporation  is  liable  for  any  act 
done  by  it,  or  by  its  agents,  within  the  scope  of  their  authorit}, 
precisely  the  same  as  an  individual  is,  except  so  far  as  the  act 
is  fairly  covered  by  the  grant  of  authority  to  it  by  the 
legislature. 

1  Kellogg  V.  Chicago,  etc,  .R.  Co.,        *Pott8town  Gas  CJo.  u.  Murphy   89 

ante.    See,  also.  Field  on  Dam.,  §  6«4.  Pa.  St.  257. 

•  N.  Y.  &  Erie  R.  Co.  ©.  Young,  33        »  Hay  v.  Cbhoes  Co.,  2  N.  Y.  160. 
Pa.  St.  175.  *  Hooksett  v.  Amoskeag  Man.  Co.,  44 

«  Monongahela  Bridge  Co.  f).  Kirk,  N.  H.  105. 
46  Pa.  St.  112.  ^  Church  of  the  Aecension  v.  Buck- 

hart,  8  Hill  (N.  Y.),  198. 
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Sec.   554.    Ipjury  to  persona  and  property  by  numlng  of  traing. — 

A  railroad  company,  irrespective  of  any  statute,  is  bound  to 
exercise  due  care  in  the  running  of  its  trains,  and,  while  it  may 
run  its  trains  at  any  rate  of  speed  it  deems  necessary,  either  at 
road-crossings  or  elsewhere,  and  at  common  law  is  not  absolutely 
bound  to  ring  the  bell  or  blow  the  whistle  of  its  engine,  yet,  if, 
in  consequence  of  a  neglect  on  its  part  to  take  proper  precautions 
to  signal  its  approach  to  a  highway  crossing,  a  person,  in  the 
exercise  of  due  care,  himself,  is  injured,  it  is  liable  in  damages 
therefor.  It  is  bound  to  do  no  specific  act,  hut  mi^ty  at  its  peril, 
do  every  thing  that  ordinary  prudence  requires  should  be  done  by 
it,  to  prevent  injury  to  parties  not  in  fault.  Therefore,  while, 
as  previously  stated,  by  the  common  law  there  is  no  absolute  duty 
imposed  upon  it  to  signal  its  approach  to  a  road  crossing,  yetj 
if  ordinary  prudenoe  required  that  it  should  do  so,  and  because 
of  a  failure  to  do  th-at  or  some  other  equally  effective  act  to  indicate 
the  app7*oa^h  of  its  trahis^  a  person  in  the  exercise  of  due  care 
is  injured,  the  jury  may,  from  its  failure  in  these  respects,  find 
it  guilty  of  negligence  and  it  becomes  liable  for  the  conse- 
quences.* 

Even  where  the  statute  requires  that  it  shall  ring  the  bell  or 
blow  the  whistle  of  the  engine  within  a  certain  distance  of  a  road 
crossing,  a  neglect  to  comply  with  such  regulation  is  not  of  itself 
sufficient  to  establish  its  liability  for  an  injury  inflicted  at  the  cross- 
ing,' nor,  on  the  other  hand,  does  a  compliance  with  such  statutory 
requirement  necessarily  constitute  the  full  measure  of  its  duty  in 
a  given  case,  and  absolve  it  from  liability.  It  is  bound  to  exercise 
due  care,  and  if,  under  the  circumstances,  ordinary  prudence  re- 
quired that  it  should  take  other  precautions,  it  is  bound  to  do 
so.*  It  must  exercise  due  care,  and  as  to  what  is  due  care,  is  a 
question  for  the  jury,  in  view  of  the  circumstances,  taking  into 


»  Penn.   R.  Co.  t).  Barnett,  59  Pa.  St.  Allyn  v.   Boston  and    Albany  R  Co, 

259.  105   Mass.  77;    Chicago,  etc.,  Co.  c. 

*  Butterfield  «.  Western   R.  Co.,  10  McKean,40  111.  218  ;  Hanover  R.  Co.  t?. 

AHen  (Mass.),  532 ;  Spencer  tJ.  111.  Cent.  <p.  Coyle,  55  Pa.  St.  396. 

R.  Co.,  29  Iowa,  55 ;  Toledo,  etc.,  R.  Co.  «  Richardson  v,  N.Y.Cent.  R.Co..  45  N. 

«.  Goddard,  25  Ind.  185  ;  North.  Penn.  T.  846  ;  O'Mara  «.  Hudson  R.  Co.,  88 

R.  Co.  V.  Heilman,49  Pa.  St.  60;  Galena,  id.  446 ;  Dufiy  c.  Chicago,  etc.,  R.  Co.. 

etc.,  R.  Co.  t>.  Dill,  22  lU.  264  ;  Warner  32  Wis.  269. 
u.  N.  Y.  Cent.  R.  Co.,  44  N.  Y.  466  ; 
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consideration  the  location  of  the  crossing  and  its  surroundings, 
the  situation  of  the  track  in  reference  to  the  highway,  and  all  the 
attendant  circumstances/  Greater  caution  is  required  in  the 
streets  and  at  crossings  of  cities  and  villages  than  in  rural  dis- 
tricts,* and  at  crossings  where  the  track  is  obstructed  or  hidden 
from  view  of  a  person  approaching  it  ifom  the  highway,  than 
where  an  approaching  train  can  be  seen.* 

Because  the  legislature  has  conferred  authority  upon  the  com- 
pany to  build  and  operate  its  road  across  highways,  it  does  not 
thereby  acquire  the  exclusive  right  to  a  free  passage  whicli  makes 
it  incumbent  upon  travelers  upon  the  highway  to  keep  off  the 
track  at  their  peril,  but  its  franchise  is  restricted  by  public  neces- 
sity and  convenience  and  must  be  exercised  with  due  regard 
thereto,*  and  the  rights  of  the  company  and  of  travelers  are  cor- 
relative, and  neither  has  a  right  superior  to  the  other,*  and  both 
must    exercise    due  care   in    the   exercise  of    their    respective 
rights.     In  order  to  entitle  a  person  to  recover  he  must  show 
due  care  on  his  own  part,  and  a  want  of  due  care  on  the  part 
of    the   company.'      The    mere   fact    that    the   company    was 
negligent,     that  it    omitted    to  give    the  signals   required   by 
statute,  or  to  take   other  proper    precautions,  will   not   entitle 
the   plaintiff    to   a  recovery,   if    he  was  also  guilty  of    negli- 
gence contributing  to  the  injury.      The  duty  of  being  careful 
rests  upon  both,  the  company  and  the  traveler.     The  rule  seems  to 
be  well  established  that  a  traveler  approaching  a  crossing  is  buund 
to    exercise  ordinary  care,  such   care  as  is  fairly  commensurate 
mth  the  nature  of  the  risk.     If  he  can  see  for  a  long  distance  up 
and  down  the  track  he  is  bound  to  look  tg  see  whether  a  train 
is   approaching,  and  if  the  track  can  only  be  seen  for  a  short 
distance,    h^  is  bound  to  look  am,d   listen,  for  an  approaching 
train,    and   where,   by   the  exercise  of   the  senses   of   hearing 

»  West  V.  New  Jersey,  etc.,  R-  Co.,  32  Y.  C.   R.  Co.,  anU  ;    Allyn  u.  Boston, 

N.  J.    91  ;   Milwaukee,  etc.,   R.  Co.   u.  etc.,  R.  Co.,  105  Mass.  77;  Brendell  tj. 

Hunter,  11  Wis.  160.  Buffalo,  etc.,  R.  Co.,  27  N,  Y.  534. 

«  Warner  t?.  N.  Y.  C.  R.  Co.,  44  N.  Y.  *  Pittsburg,   etc.,  R.  Co.  r.  Dunn,  58 

465.  Pa.  St.  280;  Toledo,  etc. ,  R.  Co.  «.  God- 

»  Mackay  «.  N.  Y.  C.  R. Co., 35  N.  Y.  dard,  25  Ind.  185. 

75 ;    Duflfy   u.  Chicago,  etc. ,  R.  Co.,  32  *  Galena,  etc.,  R.  Co.  «.  Dill,  arUe. 

Wis.  269  ;  Chicago,  etc.,  R.  Co.  v.  Trip-  «  Grippen  tJ.  N.  Y.  C.  R.  Co..  40  N.  Y. 

lett,  38   111-  482  ;    Milwaukee,  etc.,  R.  34. 
Co.  17.  Hunter,  ante;  Richardson  'o.  N. 
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cmd  seeing^  he  might  have  avoided  the  injury,  no  recovery 
can  be  had.  No  person  has  a  right  to  depend  entirely  upon 
the  care  and  prudence  of  others;  but  is  bound  himself  to 
exercise  due  care,  which  must  be  measured  by  the  nature  ol  the 
risk  and  the  consequences  of  inattention  to  his  duty.  If  after  hav- 
ing exercised  his  senses,  without  hearing  or  seeing  an  approaching 
train  near  the  crossing,  he  is  injured,  by  reason  of  the  negligence 
of  the  company  to  blow  the  whistle  or  ring  the  bell,  or  to  sig- 
nal its  approach  in  some  equally  efficient  manner,  the  com- 
pany is  responsible  therefor.*  Every  person  is  bound  to  know 
that  a  railroad  crossing  over  a  highway  over  which  trains  are 
often  running  is  a  place  of  more  than  ordinary  danger,  and  is 
bound  to  exercise  a  degree  of  care  commensurate  therewith,*  and 
no  presumption  can  be  drawn  in  favor  of  the  plaintiff,  but  he 
must  show  due  care  on  his  part.*  But  if  negligence  on  the 
defendant's  part  is  established,  the  court  will  not  presume  that 
the  plaintiff  was  negligent,  but  will  leave  it  for  the  jury  to  say 
whether  there  is  any  evidence  of  his  negligence.*  He  is  bound 
to  look  out  for  the  crossing,  and  the  fact  that  he  did  not  see  it,  or 
know  that  he  was  approaching  it,  will  not  excuse  him.*  But  if  he 
was  a  stranger  in  that  section  and  did  not  know  that  there  was  a 
crossing  over  the  road,  and  the  company  neglected  to  signal  its 
ajpproach,  the  rule  would  be  otherwise,*  as  would  also  undoubtedly 

»  Artz  f>,  Chi  cago,  etc..  E.    Co.,  84  ton  «.  Erie  R.  Co.,  46  N.  Y.  660  ;  Bothe 

Iowa,  153;   St.  Louis',  etc.,  R.  Co.  tJ.  t.   Milwaukee  R.  Co.,  21    Wis.  256; 

Manly,  58  III.  800;  Dodge  t>.  R.  Co.,  Eaton  t).  Erie  R.  Co.,  61  N,  Y.  545; 

34  Iowa,  279 ;  McCall  v,  N.  Y.  C.  R.  Mentz  v.   Second  Av.  R.  Co.,  3  Abb, 

Co.,  54  N.  Y.  642 ;  Haight  t>.  N   Y.  C.  App.    Cas.    (N     Y.)    274;    Sweeney 

R.  Co.,  7  Lans.  (N.  Y.)  11 ;  Gonzales  v.  «.  Old  Colony  R.  Co.,  10  Allen  (Mass.), 

N.  Y.  &  Hariem  R.  Co.,  38  N.  Y.  440;  368;  Morse  «.  Erie  R.  Co..  65  Barb. 

Warner  «.  N.  Y.  C.  R.  Co.,  44  N.  Y.  (N.  Y.)491;  Detroit  «.  Van  Steinburgh, 

465;   Spencer  t).  Ul.  Cent.  R.  Co.,  29  17  Mich.  99;  Beisiegel  v.  R.Co.,  40  N. 

Iowa,  55  ;  Wilcox  «.  Rome,  etc.,  R.  Co.,  Y.  9 ;  Baxter  «.  T.  &  B.  R.  Co.,  41  Id. 

89  N.  Y.  358 ;    W  heelock   ©.  Boston,  502. 

etc.,  R.  Co.,  105  Mass.  203;  Ernst  «.        *  lU.  Cent.  R.  Co.  «.  Baches,  55111. 

Hudson   R.  Co.,  39  N.  Y.  61 ;  Illinois,  379. 

etc..  R.  Co.  u.  Baches.  55  111.  379;  To-        'Warner  v.  N.  Y.  Cent.  R  Co.,  44 

ledo,  etc.,  R.  Co.  tj.  Goddard,  25  Ind.  N.  Y.  146. 

185  ;  Allyn  t).  Boston  &  Albany  R.  Co.,        *  Lehigh,  etc.,  R.  Co.  «.  Hall,  ante, 
105  Mass.  77 ;  Lehigh,    etc.,  R.  Co.  v.        •  Allyn  «.  Boston,  etc,  li  Co.,  105 

Hall,  61  Pa.  St.' 361 ;  Mackey  v.  N.  Y.  Mass.  77 ;  Butterfield  c.  Western,  etc.. 

C.  R.  Co.,  35  N.  Y.  75  ;  Cleveland,  etc.,  R.  Co.,  10  Allen  (Mass.).  532 :  Hanorer 

R.  C^.  fj.  Terry,  8  Ohio  St.  570  ;  Wilds  R.  Co.  v.  Coyle,  55  Pa,  St.  896. 
«.  N.  Y.  C.  R.  Co.,29  N.  Y  315  ;  Cen-        «  Hanover  R.    Co.  v.  Coyle,  ante ; 

tral  R.  Co.  tj.  Dixon,  42  Ga.  327  ;  Gor-  Butterfield  v.  Western  R.  Co..  anU 
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be  the  case  if  the  injury  happened  at  night,  or  upon  a  very  foggy 
day,  when,  from  the  darkness  or  fog,  the  traveler  was  unable  to  see 
the  crossing.'  If  he  exercises  his  senses  the  best  he  can,  and  can 
neither  see  nor  hear  an  approaching  train,  he  has  a  right  to  pre- 
sume that  none  is  approaching,  because  he  has  a  right  to  presume 
that  the  company  would  discharge  its  duty  by  giving  the  necessary 
signals.*  The  traveler  must  use  his  eyes  and  ears  as  a  prudent 
man  would  do ; '  but  if  the  company  has  built  its  track  in  such  a 
way,  or  has  erected  obstructions,  or  left  cars  standing  in  such  a 
manner  as  to  prevent  the  traveler  from  seeing  an  approaching 
train,  he  is  excused  from  looking,  because  the  law  does  not 
require  a  person  to  do  a  useless  act,  and  if  he  listens  and  does  not 
hear  the  train,  he  cannot  be  charged  with  contributory  negli- 
gence.* But  if  the  proper  signals  are  given,  if  he  ventures  upon 
the  track,  although  he  miscalculated  as  to  the  chances  of  crossing, 
the  risk  is  his,  unless  negligence  in  some  other  respect  is  charge- 
able to  the  company,*  as  if  the  train  is  being  run  at  a  greatly 
increased  rate  of  speed.'  But  if  a  view  of  the  track  can  be  had, 
the  mere  fact  that  no  signals  of  the  approach  of  the  train  were 
given  will  not  excuse  the  traveler  from  looking  and  listening.' 
If  the  company  is  required  by  statute  or  municipal  ordinance  to 
keep  a  flagman  at  a  crossing,  or  if  it  has  usually  done  so,  to  warn 
travelers  of  the  approach  of  trains  and  when  it  was  unsafe  to  pass, 
its  neglect  to  do  so,  or  the  giving  of  a  false  signal  by  the  flagman 
will  render  it  liable  for  injuries  resulting,. although  the  train  is 
approaching  in  plain  sight."  If  a  person,  in  the  exercise  of  due 
care  in  attempting  to  cross  a  railway,  through  no  fault  of  his  gets* 
the  wheels  of  his  vehicle  caught  in  the  track  so  that  he  cannot 
extricate  them  in  season  to  avoid  an  injury,  he  is  hot  precluded 

>  Hackford  v.  N.  T.  Cent.  R.  Co.,  13  *  Van  Schaick  v.    Hudson    R.   Co., 

Abb.  Pr.  (N.  S.  N.  Y.)  18.  43  N.  Y.  527  ;  Chicago,  etc.,  R.  Co.  «. 

«  Tabor  v.  Missouri  Valley  R.  Co.,  46  Fears,  53  111.  115. 

Mo.    853 ;    Kennayde    v.    Pacific    R.  •  Madison,  etc.,  R.  Co.  v.  TaflTe,  37 

Co.,  45    id.  256;   Eagan  v.  Fitchburg  Ind.  364;  Richardson  v.  N.  Y.  Cent.  R. 

R.  Co..  101  Mass.  315 ;  James  v.  Great  Co.,  45  N.  Y.  846. 

Western  R.  Co.,  L.  R..  2  C.  P.  634  n.;  '  Gorton     v,    Erie    R.     Co.,    ante; 

Kennayde  v.  Pacific  R.  Co.,  45  Mo.  255.  Havens  v.  Erie  R.  Co.,  41  N.  Y.  296. 

3  Nicholson  v.  Erie  R.  Co.,  41  N.  Y.  »  Newson  v.  N.  Y.  C.  R.  Co.,  29  N.Y. 

525 ;  Baxter  «.  T.  &  B.  R.  Co.,  41  id.  883 ;  Sweeny  v.  Old  Colony  R.  Co.,  10 

602.  Allen  (Mass.),  368 ;  Spencer  v.  III.  Cent. 

^McGuire    v.    H.    R.    Co.,    2   Daly  R.  Co.,  29  Iowa,  65. 
(N.  Y.  C.  P.),  76. 
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from  a  recovery,  if  by  due  care  on  the  company's  part  the  injury 
could  have  been  avoided/  and  where  the  railway  is  carried  across 
the  highway  in  such  a  manner  that  a  person  approaching  can 
neither  see  nor  hear  the  train  distinctly,  until  too  late  to  avoid  the 
injury,  the  company  is  liable.*  The  mere  fact  that  a  person  sees 
or  hears  an  approaching  train  does  not  preclude  him  from  an  at^ 
tempt  to  cross  if  he  had  ample  time  to  do  so,  except  for  the  fact 
that  the  train  was  being  run  at  an  unn^sual  rate  of  speed.  The 
simple  question  is  whether,  knowhig  the  usual  length  of  time  it 
took  the  train  to  reach  the  crossing,  as  aprydent  mcm^  he  was 
justified  in  making  the  attempt.'  A  pei'son  is  not  bound  to  stop 
his  team  to  look  and  listen,*  as  is  held  in  Pennsylvania,*  but  is 
merely  bound  to  do  that  which  is  suggested  by  common  prudence 
in  view  of  the  peril  to  which  he  may  be  exposed.  K  he  hears 
the  signal,  but  does  not  see  the  train  and  does  not  know  the  dis- 
tance at  which  it  is  from  the  crossing,  as  a  prudent  man  there 
would  seem  to  be  no  doubt  that  it  would  be  his  duty  to  wait  until  it 
passed,  and  if  he  is  induced  to  attempt  to  pass  by  reason  of  a  false 
signal  given  by  a  flagman,  he  cannot  be  charged  with  negligence  ; 
nor  can  he  be  charged  with  negligence  if  he  knows  the  distance 
at  which  the  law  requires  the  signal  to  be  given  by  the  train 
before  it  reaches  the  crossing,  but  is  injured  by  reason  of  the 
unusual  speed  at  wliich  the  train  is  being  di'iven,  if,  except  for 
that,  he  would  have  had  ample  time  to  pass,  or  if  the  signal  was 
not  given  as  early  as  it  should  have  been,"  unless  the  plaintiff 
knew,  or  could  have  known  by  the  exercise  of  due  care,  that  the 
train  was  being  run  at  an  unusual  rate  of  speed.*  The  mere  fact 
that  he  confideDtly  believed  that  he  had  aniple  time  to  cross,'  or 
that  he  might  have  done  so  except  that  his  horse  became  fright- 
ened does  not  excuse  him.     The  question  is  whether  he  was  in 

*  Milwaukee  R  Co.  «.  Hunter,  11  the  plaintiff  is  not  bound  to  prove 
Wis.  160 ;  Pittsburg,  etc.,  R.  Co.  v.  affirmatively  that  he  stopped  and 
Dunn,  66  Pa.  St.  280.  looked  and  listened,  but  that  the  jury 

*  Richardson  v.  N.  Y.  Cent.  R.  Co.,  may  say  fr&in  all  t^ie  cireutnatance-g 
45  N.  Y.  846 ;  Gillett  u.Westem  R.  Co.,  whether  he  exercised  due  care.  Penn. 
8  Allen  (Mass.),  560.  R.  Co.  «.  Weber,  72  Pa.  St.  27. 

*  Detroit,  etc.,  R.  Co.  v.  Van  Stein-  •  Spencer  v.  111.  Cent.  R.  Co.,  27  Iowa, 
burg,  17  Mich.  99.  55  ;  Havens  v,  Erie  R.  Co.,  anU:    De 

^Davisi).  N.  Y.Cent.R.  Co.,  47N.  Y.  troit,    etc.,    R.  Co.  «.  Van  Steinburg. 

400 ;    Duffy  v.  Chicago,  etc . ,  R.  Co.,  32  ante. 

Wis.  269.  '  "^  Langhoff  v.  Milwaukee,  etc,  R,  Co., 

«  Lehigh  Valley  R.  Co.  v.  Hall,  61  Pa.  23  Wis.  43. 

St.  361;  Pittsburg,  etc.R.  Co.  «.  JDunn,  «  Wilds  v.  Hudson  R.  Co.,  29  N.  Y. 

56  id.  280.     But  it  is  now  held  that  815. 
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such  care  as  a  prudent  man  would  have  exercised 

.ne  circumstances.  * 

•/^  jility  of    the  company  depends   upon    the  question 

^*         the  act  producing  the  injmy  was  negligent,  and  whether 

aintiff  was  free  from  fault  contributory  thereto,  and  this 

jcion  is  for  the  jury  in  view  of  all  the  circumstances  material 

the  issue.' 

Sec.  555.  Trespassers  on  the  tracks —  The  fact  that  H  person  is 
a  trespasser  on  its  track  does  not  absolve  the  company  from  pre- 
venting the  infliction  of  an  injury  upon  him,  if  possible.  They 
cannot  run  over  a  person  or  cattle  or  horses  upon  its  track,  simply 
because  they  have  no  right  there,  or  because  they  do  not  leave 
the  track  when  signals  for  that  purpose  are  made ;  but,  as  to  per- 
sons, at  least,  they  have  a  right  to  presume  that  they  will  obey 
the  ordinary  instincts  of  humanity  and  self-preservation,  and  avoid 
impending  danger  if  possible,  but  if  he  exhibits  no  inclination  to 
do  so,  and  there  is  time  to  stop  the  trairiy  a/ad  it  can  he  done 
without  danger  to  those  upon  it,  after  it  becomes  patent  that  the 
person  or  animals  will  not  leave  the  track,  they  are  bound  to  stop. 
What  is  due  care  imder  such  circumstances  is  a  question  depend- 
ent upon  the  facts  of  each  case,  and  is  essentially  one  for  the  jury. 
From  aU  the  facts  and  circumstances  of  the  case  the  jury  must 
say  whether  the  company  failed  to  discharge  its  duty.*  In  such 
cases  the  negligence  of  the  company  must  be  so  gross  as  to  imply 
a  disregard  of  consequences  and  a  willful  disregard  of  duty,  and 
that  to  such  an  extent  as  to  entirely  overcome  the  eftect  of  the 
contributory  negligence  of  the  person  injured,*  under  the  rule  that 
the  party  guilty  of  the  greatest  wrong  must  be  considered  the 
aggressor.*  But  to  have  that  effect,  the  negligence  of  the  company 
must  be  so  much  greater  than  that  of  the  person  injured,  as  to 
clearly  preponderate.* 

*  Eagan    ©.   Fitchburg  R.  Co.,  101        ••  Lafayette,  etc.,  R.  Co.  v.  Adams,  26 
Mass.  315.  Ind.  76  ;  Illinois  Central  R.  Co.  v,  Hut- 

*  McGuire  «.  Hudson  R.  Co. ,  2  Daly    chinson.  47  111.  408. 

(N.  Y.  C.    P.),  76  ;  Baltimore,  etc.,  R.  *  Macon,  etc.,  R  Co.  v.  Davis,  27  Ga. 

Co.  «.  The  State,  29  Md.  252.  113. 

^Finlayson  v.  Chicago ;etc.,R.  Co.,  1  •  Chicago,  etc.,  R.  Co.  v.  Payne,  49 

Dill.  (U.  S.  C.  C.)  579;  Stout  «.  Sioux  111.  499 ;  State  v.  Manchester,  etc.,  R. 

City, etc.,  R.  Co., 2  id.  294 ;  Toledo,  etc.,  Co.,  52  N.  H.  528  ;  Macon,  etc.,  R.  Co. 

R.  Co.  «.  Riley,  47  111.  408;  Brand  v.  v,  Winn,  26  Ga.  250. 
Troy,  etc.,  R.  Co.,  8  Barb.  (N.  Y.)  368. 

87 


690  Private  Corporations. 

Sec.  556.  Different  mle  as  to  children. —  The  same  rule  as  to  con- 
tributory negligence  docs  not  apply  to  children  that  is  applied  to 
adults,  but  in  actions  in  their  own  name,  or  for  their  own  benefit, 
their  age  is  to  be  considered,'  although  in  some  states  it  is  held 
that  no  distinction  exists  on  account  of  age,'  and  in  others,  that 
contributory  negligence  cannot  be  imputed  to  a  child,  too 
young  to  appreciate  or  comprehend  the  danger.' 

But  when  an  action  is  brought  in  the  name  of  a  parent,  no 
recovery  can  be  had  if  negligence  can  be  imputed  to  him  in  per- 
mitting the  child  to  be  at  large  at  the  place  where  the  injury 
happened,*  but  the  negligence  of  the  parent  cannot  be  imputed  to 
the  child.*  The  question  whether  a  railroad  company  is  guilty 
of  negligence  for  injuries  inflicted  upon  a  child  is  one  of  fact,  to 
be  detennined  according  to  the  circumstances  of  each  case.  It  is 
for  the  jury  to  say  whether  the  injury  resulted  from  the  omission 
by  the  defendant  of  any  duty.  If  so,  liability  attaches,  if  not  it 
does  not." 

Sec.  557.  injuries  to  animals. —  For  injuries  to  animals  tres- 
passing upon  its  track,  through  no  fault  of  the  company,  the  com- 
pany is  not  liable,  unless  the  injury  was  inflicted  through  gross 
negligence  of  its  servants,  or  willfully,'  but  if  the  injury  was  the 
result  of  accident  *  or  the  plaintiflt  contributed  thereto  by  permit- 

>  BeUefontaine,  etc.,  R.  Co.  v.  Suj-  *Q\sLBaeyf>.  Railr.  Co.,  arUe ;  Daley 

der,   18  Ohio  St.  399  ;  Warner  «.   R.  «.  Norwich,  etc.,  R.  Co.,  26  Conn.  591 ; 

Co.,  6  Phila.  (Penn.)  687 ;  Railr.  Co.  v.  BeUefontaine,  etc.,  R.  Co.  v.  Snyder, 

Stout,  17  WaU.  (U.  S.)  657;  Daley  v.  18  Ohio  St.  899 ;  Field  on  Dam.,  §  195. 

Norwich,  etc.,  R  Co.,   26  Conn.  591;  •Glaesey  «.  Railr.  Co.,  a« toy  Kay  «. 

Boland  v.  Missouri,  etc.,  R.  Co.,  86  Mo.  Penn.  R.  Co.,  65  Pa.  St.  269 ;  Meyer 

484.  V.  Midland,  etc,  R.  Co..  2  Neb.  319. 

'  Honegsberger  t7  Railr.  Co.,  1  Keyes  ^Indianapolis,  etc,   R,  Co.  «.  Petty, 

(N.  Y.),  570  ;  Burke  d.  Broadway,  etc.,  30  Ind.  261 ;  Antisdell  «.  Chicaf^o,  etc, 

R.  Co.,  49  Barb.  (N.  Y.)  529  ;  Bannon  v.  26  Wis.  145  ;   Jackson  «.  R.  £  B.  R. 

Baltimore,  etc,  B.  Co.,  24  Md.  108.  Co..  25  Vt.  150  ;  Quimby  c.  Vt.  Central 

»  Chicago,  etc.,  R.  Co.  «.  Gregory,  58  R.   Co.,  23  id.    387;    Pittsburg,   etc, 

111.226;  Mahoney  v.  Railr.  Co.,  ante;  R.  Co.  v.  Methoen,  21  Ohio  St.  j^; 

Schmidt  v.  Milwaukee,  etc.,  R.  Co.,  23  Tower  v.  Providence,  etc,  R.  Co.,  2  R, 

Wis.  186  ;  Kay  v.  Penn.,  etc,  R.  Co.,  I.  404  ;  Steams  v.  Old  Colony,  etc,  R. 

65  Pa.  St.  269;  Glassey  9.  Railr.  Co.,  Co.,   1   Allen  (Mass.),  493;  Knight  €. 

57  id.  172.  New  Orleans,  etc,  R.  Co.,  15  La.  Ann. 

*  Jeffersonville,  etc.,  R.  Co.d.  Bowen,  105;  New  Albany,  etc,  R.  Co.  «.  Mo- 

40  Ind.  545  ;  Pittsburg,  etc,  R.  Co.  v.  Namara,  11  Ind.  643. 

Pearson,  72  Pa.  St.  169;  IhU.  42d  St.  «  Garris  tj.  Portsmouth,  etc,  R.  Co. 

Railw.  Co.,  47  N.  Y.  317.  2  Ired.  (N.  C.)  324. 
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ting  his  cattle  to  run  at  large,  no  recovery  can  be  had  unless  the 
negligence  of  the  company  was  gross.* 

But  if  by  statute  the  company  is  required  to  erect  cattle  guards 
at  highway  crossings '  or  fences  to  keep  cattle  oflE  its  track,  it  is 
liable  for  injuries  resulting  from  a  failure  on  its  part  to  erect  and 
maintain  the  same.* 

But  its  neglect  to  erect  and  maintain  fences  only  inures  to  the 
benefits  of  adjoining  owners,  or  those  having  cattle  upon  his  prem- 
ises by  his  consent,  and  does  not  enable  one  whose  cattle  have 
escaped  upon  his  land  from  the  highway  or  from  adjoining  prem- 
ises, to  maintain  an  action.^  In  Missouri  it  is  held  that  when 
the  statute  requires  the  company  to  maintain  a  fence,  and  it 
neglects  to  do  so,  the  adjacent  owner  is  entitled  to  recover  irre- 
spective of  the  question  of  negligence.* 

Sec.  558.  We  have  thus  briefly  reviewed  the  liability  of  rail- 
road corporations  for  the  negligent  or  wrongful  acts  of  its  agents, 
because  such  corporations  are  the  most  prominent  in  litigation 
involving  these  questions.  The  same  principles  apply  to  all  cor- 
porations with  different  degrees  of  intensity,  according  to  the 
purposes  of  the  corporation,  and  the  consequences  of  negligent  or 
improper  conduct  on  the  part  of  its  agents.  Corporations  must 
necessarily  act  through  agents,  and  the  acts  of  those  agents  within 
the  scope  of  their  express  or  implied  authority  are  binding  upon 
them,  whether  arising  out  of  contracts  or  tortious  acts.  The 
agents,  within  the  line  of  their  duty,  are  treated  as  the  corpora- 
tion itself,  and  the  corporation  is  liable  therefor  as  much  as 
though  the  officers  of  the  corporation  had  themselves  performed 
the  act.  The  principal  conflict  in  the  cases  has  arisen  mainly 
from  the  fact  that  a  proper  distinction  has  not  always  been  taken 
between  the  agents  of  corporations  and  individuals.     In  the  very 

»Trow  t>.  Vt.  Central  R.  Co.,  24  Vt.  *Town  v,  Cheshire,  etc.,  R.  Co.,  21 

487 ;  Hance  v,  Cayuga,  etc.,  R.  Co.,  26  N.  H.  863 ;  Horn  v.  Atlantic,  etc..  R. 

N.  Y.  428.  Co.,  35  id.  169;  Jackson  v,  R.  &  B.  R. 

*Bradly  v.  Buffalo,  etc.,  R.  Co.,  34  Co.,  25  Vt.  150.     Contra,  see  Browne 

N.  Y.  427 ;   McDoweU   d.  N.  Y.  C.  R.  v.   Providence,  etc.,  R.   Co.,  12  Gray 

Co.,    37  Barb.  (N.  Y.)  195 ;   Tracy  «.  (Mass.),  55. 

N.  Y.  C.  R.  Co.,  38  N.  Y.  433.  » PoweU    c.   Hannibal,  etc.,  R.   Co., 

'Shepard  v.  Buffalo,  etc.,  R.  Co.,  35  35  Mo.  457;  Bigelow  v.  Northern  Mo. 

N.  Y.  641 ;  Tallman  v.  Syracuse,  etc.,  R.  Ca.  48  id.  510. 
R.  Co.,  4  Keyes  (N.  Y,),  128. 
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nature  of  tilings  corporations  can  only  discharge  their  functions 
though  agents ;  that  is  contemplated  by  the  law  creating  them,  and 
in  the  peculiar  sphere  of  his  duty  each  agent,  from  the  highest  to 
the  lowest,  stands  in  the  place  of  and  represents  tlie  corporation. 
His  acta  are  the  acts  of  the  corporation  itself.  For  aU  practical 
purposes  <w  to  such  duties  he  is  the  corporation.  Potter,  J.,  in 
a  very  able  opinion  in  a  New  York  case,*  which  is  approvingly 
cited  by  Mr.  Wood  in  his  Law  of  Master  and  Servant,  (p.  887,) 
gives  expression  to  the  real  distinction.  He  says :  "  A  corporation 
cannot  act  personally.  It  requires  some  person  to  superintend 
stnictni*e6  to  purchase  and  control  the  running  of  cars,  to  employ 
and  discharge  men  and  provide  all  needful  appliances.  This  can 
only  be  done  by  agents.  Wlien  the  directors  themselves  person- 
ally act  as  such  agents,  they  are  the  repi'csentatives  of  the  corpo- 
ration ;  they  are  the  executive  head  or  master ;  their  acts  are  the 
acts  of  the  corporation ;  the  duties  above  described  are  the  duties 
of  the  corporation.  When  these  directors  appoint  sonne  other 
"person  than  themselves  to  superintend  and  perform  aU  these 
executi/oe  duties  for  tfieniy  then  such  appointee  equaJly  with 
themselves  represents  the  corporation  as  fnaster  in  all  these 
7*espectsy  The  real  test  of  liability  isj  xoltether  the  act  was  one 
within  the  scope  of  the  agents  authority^  real  or  apparent  Was 
it  an  act  done  in  doing  that  which  he  was  authorized  to  do  and  as 
an  incident  to  it !  *  The  principal  in  all  cases  takes  the  risk  of 
all  the  consequences  of  a  wrongful  execution  of  duties  on  the  part 
of  any  person  whom  he  employs  m  whatever  capacity,^ 

1  Brickner  o.  Railr.  Co..  2  Lans.  (N.  field,!  2  id.  580;    Moore  v,  Fitchburg 

Y.)  506,  and  affirmed,  49  N.  Y.  672.  R.  Co.  4  Gray  (Mass.),  465 ;  Seymour  «. 

*  Wood's  Law  of  Master  and  Serv-  Greenwood,  7  H.  &  N.  366 ;  Sanford  «. 

ant,  chap.  13.  Eighth  Av.  R.   Co. ,  28  N.    Y.   343 ; 

'  Ramsden  t>.   Host.   &  Alb.  R.  Co.,  Goff  v,  Gt.  Northern  R.  Co..  3    El.  & 
ante;  Passenger  R.  Co  v.  Young,  21  El.  672 ;  Poulton  v.  London,  etc,   R 
Ohio  St.  518;  8  Am.  Rep.  78;  Little  Co.,  L.  R..  2  Q.  B.f  534;   Pickens  v 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  Diecker,  21  Ohio  St.  212 ;  8  Am.  Rep. 
181 ;  Limpus  v.  Gen.  Omnibus  Co.,  1  55.     The  master  is  liable  for  wliat  his 
H.  &  0.  541 ;  Higgins  v.  Watervliet  servant  does  in  the  course  of  his  em- 
Turnpike  Co.,  46  N.  Y.  23 ;  Sherley  «.  ployment,  but  not  for  act*  entirely  dis 
Billings,   8  Bush  (Ky.),  147;  8  Am.  connected  with  it,  for,  in  the  first  in- 
Rep.    541 ;    Howe    v.    Newmarch,  12  stance,  the  act  is  the  act  of  the  mas 
Allen  (Mass.),  49 ;  Bryant  v.  Rich,  106  ter,  while  in  the  latter  it  is  the  act  of 
Mass.  180 ;  8  Am.  Rep.  311 ;  Jefferson-  the  servant.    Aldrich  v,  Boston,  etc, 
ville  R.  Co.  ©.  Rogers,  38  Ind.  116 ;  10  R.  Co.,  100  Mass.  31 ;  and  the  difficulty 
Am.   Rep.    103 ;    Hewett  v.   Swift,  3  in  determining  who  is  liable  is  in  de- 
Allen  (Mass.),  420;  Holmes  v.  Wake-  termining  whose  act  produced  the  in- 
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"The  question  usnally  presented,"  says  Mr.  Wood  (Law  of 
Master  and  Servant,  p.  633),  "  is  whether,  as  a  matter  of  fact,  or 
of  law,  the  injury  was  received  under  such  circumstances  that, 
under  the  employment,  the  master  can  be  said  to  have  authorized 
the  act,  for  if  he  did  not,  either  in  fact  or  in  la/w^  he  cannot  be 
made  chargeable  for  its  consequences,  because,  not  having  been 
done  under  authority  from  him,  eaipress  or  implied,  it  can,  in  no 
sense,  be  said  to  be  his  act,  and  the  maxim  qui  faoit  per  aliu7/i 
facit  per  se  does  not  apply.  The  test  of  liability  in  all  cases 
depends  upon  the  question  whether  the  injury  was  committed  by 
the  authority  of  the  master  expressly  conferred,  or  fairly  implied 
from  the  nature  of  the  employment  and  the  duties  incident  to 
it." ' 

Sec.  558.  Instances  of  liability  for  other  torts  of  servants.  —  A 
corporation  may  be  held  chargeable  for  a  trespass  commit- 
ted by  its  servants  or  agents  upon  the  lands  of  another ;  *  for 
false  imprisonment ;  *  for  a  libel  published  by  its  servants ;  *  for 
a  nuisance  committed  by  them;  *  for  a  conversion  of  tlie  goods 
of  another. by  them;*  or  for  any  act  done  by  them  within  the 
scope  of  their  authority;  but  the  question  of  liability  always 
depends  upon  the  circumstance,  whether  or  not  the  act  was  within 
the  scope  of  the  servants'  authority,  express  or  implied 

jary.      That  is,  whether  the  act  is  tennining  this  question  can  be  given, 

properly  chargeable  to  the  master  or  and  in  each  case  it  is  a  question  for 

is  purely  that  ot  the  servant.    Bryant  the  jury  in  view  of  the  facts  and  cir- 

f>.  Rich,  ante.    No  precise  rule  for  de-  cumstanoes. 

*  Reedie  v.   London,  etc.,   Railway  43  Mo.  377;  Page  «.  Defries,  7  B.  &  S. 

Co.,4  Exch.  244;  Bartonshill  Coal  Co.  137;  Wilson  «.  Peverly.  2  N.  H.  548  ; 

f>.  Reid,  po9t;  Coegrove  «.  Ogden,  49  McKeon  c.  Citizens'  R.  Co.,  42  Mo.  80; 

N.  Y.  255 ;  O'Connell  r.  Strong.  Dud-  Haack  «.  Fearing.  4  Abb.  N.  S.  (N.  Y.) 

ley  (S.  C),  265  ;  Andrus  «.  Howard,  36  297;  Goodman  v,  Kennell,  3  C.  &  P. 

Vt.  248;   Luttrell  «.  Hazen,  3  Sneed  167. 

(Tenn.),  20;  Drew  v.  Sixth  Av.  R.  Co.,  «  Louisville   R.  Co.  <o,    Faulkner,  2 

26  N.  Y.  49 ;  Brown  v.  Purviance,  2  H.  Head  (Tenn.),  65  ;  How.  ©.  Canal  Co., 

&  G.  (Md.)  316;  Howe  v.  Newmarch,  5  Harr.  (Del.) 245. 

12   Allen    (Mass.),  49;    South  wick  v.  'Owsley  v.  Montgomery,etc.,R.  Co., 

Estes.  7  Cush.  (Mass.)  385 ;  Duggins  «.  87  Ala.  560. 

Watson,  15  Ark.  118;   Armstrong  «.  *  Aldrich  «.  Press  Printing  Co.,  9 

Cooley,  10  111.  509 ;  Weed  v.  Panama  Minn.  133. 

R.  Co.,    17  N.   Y.    362;    Wanstall  v.  »  Terre    Haute  Gas  Co.  f>.  Teel,  2(? 

Pooley,  6C1.  &  F.  910  n;  Priester  v.  Ind.  131  ;  Taylor  «.    Boston    Wate 

Augley,  5  Rich.  (S.  C),  44 ;  Jones  f>.  Power  Co.,  12  Gray  (Mass.),  415. 

Glass,  18  Ired.  (N.  C.)  305 ;  Patten  «.  •  Beach  v.  Fulton  Bank,  7  Cow.  (N. 

Rea.  2  C.  B.   (N.  S.)  606 ;    Yates  «.  Y.)  485. 
Squires,  19  Iowa,  26;  Goss  «.  Coblens, 
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Sec.  559.  liability  to  indictmetit  —  A  corporation  is  liable  crim- 
inally for  the  acts  of  its  agents,  when  the  acts  done  are  within  the 
scope  of  the  authority  delegated  to  the  agent.  Thus,  where  the 
servants  or  agents  of  a  corporation,  in  the  operations  of  its  works, 
pollute  the  waters  of  a  stream/  or  obstruct  a  highway,'  or  commit 
any  nuisance  that  is  a  legitimate  result  of  doing  that  which  thej 
were  employed  to  do,  the  corporation,  as  well  as  the  servants  or 
agents,  are  liable  to  indictment  therefor.*  So  a  corporation  may 
be  indicted  for  an  assault  committed  by  its  servants,*  or  a  libel 
published  by  its  orders,*  or  for  any  non-feasance,  by  the  omission 
by  its  servants  to  perform  a  duty  imposed  upon  it  by  statute,  or 
by  the  common  law,*  or  for  a  misfeasance  by  doing  that  which 
they  are  intrusted  to  do,  contrary  to  statute,  or  in  violation  of  the 
common  law.'  Thus,  a  turnpike  company  is  liable  to  indictment 
for  permitting  its  turnpike  to  be  and  remain  out  of  order.*  So  a 
railroad  company  authorized  to  obstruct  a  highway  in  a  certain 
mode  is  liable  to  indictment  for  obstructing  it  in  any  other  mode.* 
And,  generally,  when  the  act  done  is  made  an  offense  by  statute  or 
the  common  law,  and  is  within  the  scope  of  the  powers  conferred 
upon  its  officer,  agent  or  servant  doing  it,  the  corporation  is  crim- 
inally liable  therefor. 

»  Rex  «.Medl7,6  Cr.  &P.  487;  Regina  P.  469 ;  Com.  v.  Nashua  &  Lowell  R 

V,  Stephens,  L.  R.,  1  Q.  B.  701.  Co.,  2  Gray  (Mass.),  54;  Regina  v.  G 

•  Regina  v.  Sheffield  Gas  Co. ;  Louis-  N.  of  England  Railway  Co.,  9  Q-  B. 
yille,    etc.,    R.  Co.    v.  State,  8  Head  815. 

(Tenn.),  628;  State  v.  Morris  &  Essex  'State  v.  Vt.   Central  R,  Co.,  27  Vi. 

R.  Co.,  28  N.  J.  860.  108  ;  Regina  v.  North  of  England  R. 

•  Rex  t>.  Medly,  ante  ;    Regina    v,  Co.,  9  Q.  B.  815 ;  Com.  v.  New  Bedford 
Stephens,  ante.  Bridge  Co.,  2  Gray  (Mass.),  839. 

*  Eastern  Counties  R.  Co.  v.  Broom,  *  Red  River  Turnpike  Co.  u.  State,  1 
6  Exch.  814.  Sneed  (Tenn.),  474 ;  Waterford,  etc, 

«  Whitfield  V.  S.  E.  Railway  Co.,  E.     Turnpike  Co.«.  People,  9  Barh.  (N.  Y.) 
B.  &  £.  115.  161. 

*  Regina  v.  Birmingham  R.  Co.,  9  C.  &        *  Regina  v.  Scott,  8  Q.  B.  543.    See, 

also,  §  549  and  notes. 
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limitations  of  authority  as  to  time 195 

mode  of  executing  contracts  by 196 

contracts  ultra  vires,  executed  by 199,  257-278 

parties  dealing  with,  must  take  notice  of  authority 201,  208 

delegation  of  authority  by 204 

powers  expressly  conferred  upon 206 

ratification  of  acts  of 207, 208,  209 

personal  liability  of 210 

where  there  is  no  principal 214 

in  case  of  no  authority 215-219 

for  violation  of  duties 220 

compensation  of 221,  222 

frauds  of 228 

proof  of 224 

corporate  liability   for  negligence  of,  in   relation  to  engines  and  ma- 
chinery   550 

application  of  maxim,  sic  utere  tuo  ut  alienum  non  laedas,  to 551 

x^egllgence  of,  as  affected   by  the  doctrine  of    contributory  negli- 
gence  552 

consequential  injury  by 553 
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negligence  of,  in  ranning  trains 554 

in  case  of  treapassen  upon  the  track  of  railroads 555 

in  case  of  injury  to  children 556 

animals T. 557 

of,  for  various  torts 558 

AMALGAMATION  (see  Consolidation)  : 

meaning  of 428,  434 

English  doctrine  relating  to 425 

doctrine  of,  in  this  country 426 

must  be  authorized  by  statute 427 

when  authority  of,  is  conferred  after  the  creation  of  the  corporation, 

428,  429 
result  sometimes  effected  by  the  exercise  of  the  right  of  eminent 

domain 430,  481 

when  authority  to,  exists  at  the  time  of  the  creation  of  a  corporation. .  482 
rule  as  to  requisite  concurrence  where  no  statutory  authority  is  given,  488 

the  rights  and  powers  of  the  new  organization  in  case  of 484 

doctrine  as  to  creditors  in  case  of 485 

of  corporations  organized  in  different  states 486 

ANIMALS  (see  Nbgligencb— Torts)  : 

injuries  to,  by  negligence  of  corporations 557 

case  of  corporations  in  respect  to 557 

B. 

BANKS : 

history  of  private  banks  and  banking notes,      6 

necessity  of 6 

national,  taxation  of,  under  the  act  for 521 

BANKING  (see  Corporations  —  Contracts)  : 

insurance  companies  cannot  engage  in 54 

BILLS  AND  NOTES  (see  Corporate  Contract8)  : 

corporate,  negotiable  quality  of 256 

BRIDGE : 

charter  for,  when  it  does  not  prevent  the  legislature  from  granting 

another  charter  for  another  bridge,  across  the  same  river 46 

case  of  Charles  River  Bridge 45 

Warren  Bridge 45 

Binghamton  Bridge n.  1,  45 

BY-LAWS  ! 

general  principles  relating  to 294 

requisites  of,  and  construction .^ 295 

88 
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BY-LA  W8  —  (Continued).  Sm. 

moBt  be  reaaonable 39$ 

not  be  oppressive 296 

contrary  to  the  laws  of  the  state 2M 

in  restraint  of  trade,  void 297 

when  adopted  bj  the  corporate  bodj 298 

directors 299 

distinction  between 900 

void,  when  contrary  to  the  general  laws  of  the  land 301 

matters  that  may  be  regulated  bj 303,  304 

how  thej  are  made 305 

repeal  of 307 

functions  of 307 

effect  on  third  persons 307 

regulating  the  transfer  of  corporate  stock 308,  309 

providing  for  a  lien  on  stock .' 310,  311 

notice  conferred  by 312 

cannot  affect  rights  secured  by  the  incorporating  instruments 313 

c. 

CARS  (See  Railroad  Corporations  — Nbgmgence): 

railroad,  liability  of,  for  defects  in 538 

for  negligence  in  construction  of 538,  539 

instance  where  held  liable  for 541,  542 

CASHIER  (See  Officers): 

powers  of,  implied notes,  190, 191 

CERTIFICATES  (see  Stock  — Stockholderb  — Shares): 

of  shares 124 

income  on 127 

character  and  quality  of 130 

transfer,  how  made 131 

corporation  may  be  compelled  to  transfer  on  books 139 

right  of  action  against  corporation  for  failure  to  transfer 141 

CHARTERS : 

of  private  corporations  a  contract  irrevocable 3 

of  public  corporations  revocable  by  the  state 3 

not  necessarily  public  because  of  public  interest n.  2,  3 

repeal  of,  by  the  legislature  under  statutory  provisions 46,  51 

CHILDREN  (see  Negligence): 

corporate  liability  for  injuries  to,  by  the  negligence  of  agents 556 

doctrine  as  to  contributory  negligence  of 456 

distinction  between  action  by  the  parent  and  action  for  the 
child note^  456 
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CITIZENS  (flee  Suits  at  Law)  :  Sao. 

corporations  not  included  in  the  constitutional  provision  of  the  XT.  S. 
conferring  upon  citizens  of  each  state  certain  privileges  and  im- 
munities   864-366 

corporations  are,  under  the  provisions  of  the  constitution  of  the  U.  8. 

relating  to  judicial  powers 365,  366,  368 

corporations  are,  under  the  provisions  of  the  U.  S.  judiciary  acts,  369,  373 
under  the  act  of  congress  for  the  removal  of  causes  from  the 
state  to  the  federal  courts 373,  376 

COMMON  SEAL  (see  Seal— Cobporatb  Seal): 

incident  of  a  corporation 279 

former  doctrine  in  relation  to 280 

origin  of  law  relating  to 281 

present  doctrine  relating  to 283 

what  is 286 

by  whom  it  should  be  affixed 288 

relating  to  agents 290 

as  evidence 292 

COMPENSATION  (see  Emikbnt  Domain)  : 

for  land  taken  under  right  of  eminent  domain 447 

mode  of  proceeding  to  determine 448 

estimating  damages 449 

elements  which  may  be  considered 450 

CONDITIONAL  SUBSCRIPTIONS  (see  Stock  —  Stockholders)  : 

conditions  in  the  constating  instruments 78 

conditions  in  writing 82 

may  be  waived 84 

when  void 85,  86 

CONDITIONS  (see  Stock  —  Stockholders)  : 

to  subscriptions  provided  by  the  constating  instruments 78 

provided  by  the  contract  of  subscription  ....   82 

may  be  waived 84 

of  the  contract  of  subscription,  when  void 85 

which  avoid  the  whole  contract 86 

CONSOLIDATION  (see  Amalgamation)  : 

meaning  of,  same  as  amalgamation  in  England 423 

English  doctrine  relating  to 425 

doctrine  of,  in  this  country 426 

must  be  authorized  by  statute 427 

where  authority  is  conferred  after  the  creation  of  the  corporation,  428, 429 
in  the  absence  of  legislative  authority  the  same  result  is  sometimes 

accomplished  by  the  exercise  of  the  right  of  eminent  domain. .  430,  431 
when  the  right  exists  at  the  time  of  the  creation  of  the  corporation . .  432 
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CO  NSOLIDATION  —  (Continued).  Sec. 

rule  as  to  requisite  concurrence  in  the  absence  of  statutory  provisions 

therefor 433 

the  powers  and  privileges  of  the  consolidated  corporation 434 

rights  of  creditors  of  the  consolidating  corporations  in  case  of 435 

of  companies  organized  in  different  states 436 

CONSTATING  INSTRUMENTS : 

use  and  meaning  of  the  term u.  8.    34 

CONSTRUCTION  (see  Coktbacts)  : 

of  corporate  power  to  make  contracts 846 

incidental 848,  849 

scope  of  authority 851 

CONTRACTS  (see  Corfobatb  Contracts): 

the  power  to  make,  a  corporate  incident 846 

mode  of  executing  the  power 847 

executed  by  agents 847 

when  necessazy  to  be  in  writing 347 

generally  not  neo»ssary  to  be  in  writing notes,  847 

construction  of  instruments  relating  to 248,  849 

relating  to  bailments. 850 

depends  upon  its  character 850 

what  would  not  be  within  the  scope  of  the  agent's  authority  in  rela- 
tion to 851 ,  852 

place  of  making,  by  the  corporation 253 

by  the  directors 854 

corporate  bills  and  notes 855 

bonds,  negotiable  quality  of 855 

coupons,  their  incidents  and  qdalities 856 

ultra  vires 848 

doctrine  of 857 

different  senses  in  which  the  term  is  used 858 

are  all  such  contracts  void, 859,  868 

distinction  in  case  of,  between  executed  and  unexecuted  con- 
tracts  868,678 

form  of  action  in  case  of 867 

doctrine  of,  applied  to  agents 869 

in  case  of  negotiable  instruments 870 

as  to  implied  powers 271,  873 

conclusion  as  to 878 

CONTRACTORS  (see  Contracts  —  NsaLiGENCB  —  Torts  —  Agents)  : 

when  liable  for  negligence 584 

CONTRACTEES : 

liability  for  negligence,  etc 534 
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CONTRIBUTORY  NEGLIGENCE  (see  Nbgligbnce  —  Tortb)  :  Sbc. 

effect  of,  in  case  of  negligence 552 

question  of,  usuftllj  for  the  jury 558 

in  case  of  fire,  originated  by  negligence 552 

in  case  of  negligence  of  railroad  companies,  by  wliicli  a  fire  is  started, 

386-345 

CORPORATIONS  (see  Private  Corporations  —  Public  Corporations 
—  Railroad  Corporations  —  Torts  —  Damages)  : 

how  defined 1 

Tarious  kinds 2 

distinction  between  public  and  private : . . .  3 

quasi  corporations 4 

origin  and  early  history  of  private  corporations  5 

history  of  banking,  corporations 6 

variety  and  importance  of  modem  corporations  for  pecuniary  gain. . .  8 

creation  of,  an  act  of  sovereignty 11 

by  royal  charter. 12 

act  of  parliament 13 

by  prescription,  and  at  common  law 14 

how  created  in  this  country 16 

power  of  Congress  to  create 16 

legislatures  to  create 17 

general  statutes  of  incorporation 18 

advantage  of 18 

of  the  general  power  to  delegate  authority  to  create 20 

of  territorial  legislatures 21 

by  prescription  in  this  country 22 

foreign  joint-stock  companies  may  be 23 

the  name  of 24 

the  location  of 25 

words  of,  in  royal  grants 26 

common-law  incidents  of 27 

acceptance  of  the  grant  of  incorporation 28 

mode  of  acceptance  of  grant 29 

acceptance  must  be  unconditional 81 

under  general  laws , 33 

implied  powers  of,  under  general  or  special  statutes 52 

powers  conferred  or  limited  by  statutes 53 

powers  limited  to  those  conferred  by  charter n.  3,  53 

powers  limited  to  the  objects  of  the  grant 54 

insurance  corporations  cannot  engage  in  banking 54 

confined  to  business  for  which  they  were  created 54 

distinction  between,  and  partnerships 55 

composition  of  private 61 

private,  government  may  constitute  member  of 62 

admission  and  election  of  members  and  officers  of 63 

disfranchisement  and  expulsion  of  members  of 64 
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CORPORATIONS  —  (Continued).  Sec 

priyate,  membership  of,  ander  general  statutes 63 

management  of,  by  directors 67 

Rkareholders  are  members  of 69 

right  to  vote 69 

by  proxy 72 

must  take  notice  of  what 73 

what  they  are  presumed  to  know 73 

personal  liabilities  of,  under  statutes 74 

general  liabilities  of,  on  subscriptions 77 

under  conditions  in  the  constating  instruments 78 

conditional  subscriptions 82 

conditions,  waiver  of &4 

when  void 85 

subscriptions,  when  conditions  avoid  the  whole  contract 86 

in  contemplation  of  incorporation 89 

fraud  in  relation  to 90 

rules  depend  upon  statutes  or  constating  instruments 91 

defense  to 93 

assessment  and  calls  for 94 

stock,  forfeiture  of 96 

assessmentsof 97 

notices  of,  assessments  of 101 

sufficiency  of 103 

dividends,  right  to 103 

may  sue  for 107 

intrust 106 

right  to  sell  and  assign  shares. .    110 

liability  of  assignees  to  corporation 113 

purchasers  from  trustees 114 

stockholders,  right  to  vote 117 

liability  in  equity  to  creditors 143 

right  of  access  to  books 118 

action  against  corporation 141 

preferred  stock,  rights  of  holders  of 120 

when  it  can  be  issued 121 

dividends  on 121 

scrip  and  preliminary  subscriptions 122 

stock  of,  defined 123 

issuing  certificates  of  shares  of 124 

fraud  in 126 

shares  and  income 127 

character  and  quality  of 127 

certificates 130 

transfer  of 131 

how  made 131 

refusal  of  corporation  to  transfer 134 
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stock  of,  liens  of  corporation  on 136 

corporation  may  be  compelled  to  transfer 139 

when  subject  to  attachment  in  hands  of  assignee 140 

over-issued  and  watered  stock 144 

when  liable  for  torts 317 

general  principles,  relating  to 315 

maj  do,  or  cause  to  be  done,  wrongful  acts 319 

frauds  of 320 

frauds  of  agents,  for  which  thej  are  liable 322,  324 

when  the  corporation  is  the  occasion  of  a  loss 325 

enjoying  the  benefit  of  a  contract  secured  by  fraud 326 

right  to  repudiate  a  contract  for,  limited  to  original  party 328 

ratification  of  contract,  secured  by  fraud  of  agent 329 

liability  for  other  wrongs  of  agents 381 

assault  and  battery  of  agents 332,  333 

trespass  to  property 334,  335 

in  case  of  negligence  of  agents 336 

limitation  of,  in  certain  cases 337,  340 

in  case  of  successive  negligence,  when 341 

complications  arising  from 341 

torts,  damages  generally 345,  346 

exemplary 347 

exemplary  damages  not  applicable  to  corporations 349 

damages,  extreme  doctrine  of 350 

for  gross  negligence,  damages 351 

not  consistently  applicable  to  corporations 352 

for  exemplary,  recent  examination  of  the  doctrine 353 

conflict 356 

damages  resulting  in  death 357 

elements  of 358 

what  it  competent  to  show 358 

foreign,  not  citizens 364 

private,  causes  for  which  they  may  be  dissolved 477 

which  constitute  a  dissolution  of 477 

dissolution  of,  reserved  power  in  the  legislature  to  dissolve 478,  479 

where  the  reserved  power  is  subject  to  a  condition 480 

on  expiration  of  the  time  limited  for  their  continuance 481 

for  neglect  or  abuse  of  powers 482,  483 

mode  of  proceeding  in  such  cases 484,  485 

dissolution  by  the  voluntary  acts  of  its  members 486 

where  the  majority  may  surrender  its  franchise 487 

under  statutes  providing  for  the  winding-up  of  corporations 488,  499 

by  the  death  of  all  its  members - 490 

effect  of,  generally,  at  common  law 491 

upon  creditors 492 

under  proceedings  for  forfeiture,  by  quo  warranto 492 
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under  proceedings  not  the  subject  of  collateral  inquiry 483 

under  certain  circumstances  may  be  inquired  into  collaterally 494 

liability  for  negligence 524 

illustration  of  the  doctrine  of. 525 

maxim,  relating  to 526 

cases  relating  to 527,  590 

real  test  of 531,  532 

implied  powers  of  agents  in  such  cases 533 

matters  to  be  considered  in  determining 533 

whether  the  act  is  within  the  scope  of  agent's  authority 533 

of  contractors,  stated 534 

of  contractees,  when 534 

in  case  of  nuisance 535 

bound  to  same  degree  of  care  as  natural  persons 536 

not  insurers  against  all  casualties 537 

railroad,  duty  required  in  relation  to  engines,  cars,  track,  etc 538 

instances  where  held  liable  for  negligence 540 

duty  of 541 

when  liabilities  for  injury  received  in  getting  upon  the  train 543 

duty  to  furnish  reasonable  accommodations 544 

passengers 545,  546 

liability  for  wrongs  of  agents  generally 547 

railroad,  liability  for  delay  in  running  trains 548 

negligence  in  constructing  road 549 

repairing 549 

nuisances 549 

defects  in  engines  and  machinery 550 

application  of  maxim,  sie  utere  tuo  ut  aiienum  rum  ladas  to 551 

liability,  in  case  of  contributory  negligence 55S 

for  consequential  damages 553 

damages  in  the  running  of  trains 554 

in  case  of  injuries  to  trespassers  upon  tracks 555 

children 556 

animals 557 

other  cases 558 

CORPORATE  MEETING  (see  Directors)  : 

mode  by  which  the  will  of  the  corporation  is  expressed 226 

members  should  have  an  opportunity  to  be  present 226 

right  to  a  voice  on  all  questions  of  corporate  policy 226 

will,  the  will  of  the  corporation 226 

doctrine  applies  to  by-laws 226 

when  they  may  prescribe  the  time  and  place  of  meeting 226 

no  one  bound,  without  consent 226 

notice  of 227 

when  required  to  be  personally  given' 227 
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CORPORATE  MEETING  — (Continued).  Sbc. 

notice  of,  not  required  when  time  and  place  of  meeting  are  provided 

in  the  constating  instruments 227 

bv-lawB  relating  to,  void  when   repugnant  to  the  fundamental 

law 227 

absence  of  members  from  home  no  excuse  for  failure  to  give,  n.  4,  227 

but  mental  imbecility  might  be n.  4,  227 

may  not  be  required  when  thej  are  fixed  by  usage n.  5,  227 

common-law  doctrine  relating  to 228 

in  the  absence  of  any  provision  as  to  the  length  of  notice,  it 

should  be  reasonable 228 

not  required  where  the  meetings  are  stated  and  general n.  5,  228 

should  state  the  time  and  place  of 228 

waiver  of 229 

presumptions n.  2,  229 

presumed  by  attendance  of  all 229 

required  where  business  of  an  extraordinary  character  is  to  be 

done 231 

validity  of  acts  depend  upon 229 

distinction  between  general  and  special  as  to 281 

adjourned  meetings 230 

incidental  common-law  right 230 

general  and  special 281 

where  business  of  an  extraordinary  character  is  to  be  done 231 

special  meetings,  notice  of,  given  at  general  meetings 231 

majority  present  may  express  corporate  will 232 

rights  of  stockholders  under  statutes  cannot  be  divested  by  by-laws, 

resolutions  or  contracts 232 

right  of  the  trustee  or  pledgee  of  stock  to  vote  at 233 

of  directors 284 

if  unusual,  notice  must  be  given 234 

notice  usually  prescribed  by  the  by-laws  or  constating  instru- 
ments   284 

acts  at  an  irregular  meeting  may  be  valid 285 

can  they  only  act  as  a  board  ? 236 

what  constitutes  a  quorum 238 

majority  of  the  quorum  may  bind  the  corporation 238 

if  a  quorum  are  present,  a  majority  of  that  quorum  may  act 289 

general  powers  of,  at  meeting^ « 241 

mode  of  expressing  their  assent 242 

cannot  be  held  outside  the  state  creating  them 248 

directors  may 243,  244 

equity  jurisdictions  of  the  courts  to  enjoin  corporate  elections 245 

CORPORATE   PROPERTY  (see   Corporations  —  Private    Corpora- 
tions —  Taxation)  : 

subject  to  taxation 510 

89 
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CORPORATE  PROPERTY  —  (Continued).  Sac 

of  railroads,  difficult  of  taxation 513 

taxation  of,  statates  regulating 513,  514 

what  is  subject  to  taxation 516 

exempt 516 

contracts  exempting  from  taxation  sustained 517 

against  public  policy 517 

taxation,  doctrine  exempting  from,  will  not  be  extended 518 

taxation,  exemption  of  U.  S.  bonds  from 520 

under  the  National  Banking  Law 531 

CORPORATE  SEAL  (see  Seal  —  Contracts)  : 

definition  of,  history 276 

history  of  private  seals 277 

how  they  came  into  use 278 

incident  of  a  corporation 279 

former  doctrine  as  to 280 

origin  of  the  law  relating  to 281 

present  doctrine  in  reference  to 283 

what  is 286 

by  whom  it  should  be  affixed 288 

where  an  acknowledgment  is  required '. 289 

doctrine  of,  in  relation  to  agents .^ 290 

authority  may  be  conferred  without 291 

as  evidence 293 

COUPONS  (see  Contracts)  : 

their  incidents  and  qualities 256 

may  be  detached  from  the  bonds 256 

may  be  transferred  like  negotiable  instruments 2-56 

are  secured  by  the  mortgage  given  to  secure  the  bond 256 

statute  of  limitations  in  reference  to 256 

do  not  lose  their  validity  if  f>onds  are  paid  off  before  their  maturity. .  256 

CREDITORS : 

rights  in  equity  for  misappropriation  of  the  corporate  funds 403 

may  pursue  corporate  funds  into  the  hands  of  any  person  not  a  bona 

fide  holder 403 

dividends  to  stockholders  cannot  defeat  rights  of     408 

division  of  proceeds  among  stockholders  on  sale  of  stock  cannot  de- 
feat rights  of    408 

property  of  the  corporation  held  in  trust  for  their  payment 403 

in  equity,  may  reach  unpaid  subscriptions  to  satisfy  claims 404 

D. 

DAMAGES  (see  Torts — Corporations — Fraud — Contracts  —  Nrg- 
ligknck)  : 

generally  in  cases  of  torts 845,  346 
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DAMAGES  ~  (Continaed).  Seo. 

exemplary 847,  348 

whether  applicable  to  private  corporations 349 

consideration  of  the  doctrine 849 

extreme  cases 350 

for  gross  negligence 851 

inconsistency  of,  in  its  application  to  corporations 352 

recent  examination  of  the  doctrine  of 853-355 

conflict  growing  out  of 356 

for  injury  resulting  in  death 357 

elements  in  case  of  death 358 

in  case  of  the  exercise  of  the  right  of  eminent  domain 449 

mode  of  estimating  in  case  of 449 

elements  of 450 

in  case  of  lands  not  taken  but  damaged 451 

DEATH  (see.  Torts  —  Dahagbs — NEOLiaENCB )  : 

damages  for  injury  resulting  in 357 

elements  of  damages  in  case  of 358 

exemplary  damages  not  generally  allowable,  what  it  is  competent  to 

show 358 

dissolution  of  a  corporation  by  death  of  all  its  members 490 

DEFINITIONS  (see  Ck>RPOBATiONS) : 

of  corporations 1 

▼arious  kinds  of  corporations 2 

constating  instruments 34 

DESCRIPTION  (see  Definitions  —  Corporations)  : 

of  corporations 1 

of  various  kinds  of  corporations 2 

DISTINCTION  (see  Corporations)  : 

between  public  and  private  corporations 8 

DIRECTORS  (see  Corporations  —  Agents  —  Private  Corporations 
—  Corporate  Meetings)  : 

management  of  corporations  by 67 

election  of 145 

powers  of,  provided  by  the  fundamental  laws 146-148,  152 

implied  powers  of 149 

acts  not  within  the  scope  of  their  powers 151 

powers,  when  they  depend  upon  interpretation  of  instruments 153 

corporate  powers  not  conferred  upon,  remain  in  the  corporate  body.. .  154 

cannot  change  the  character  and  objects  of  the  corporation 155 

as  agents 156 

doctrine  in  England  as  to  authority  of  directors 159 
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EMINENT  DOMAIN— (CJontinued).  Sec. 

authority  to  grant  rights  of,  vested  in  the  legislature 440 

what  are  public  uses  which  justify  the  exercise  of  it 441 

who  is  to  determine  the  question  of  public  use 44S 

limit  of  the  right  of 443 

who  to  determine  in  reference  to  the  extent  of  the  right 444 

amount  or  quantity  to  be  taken 444 

where  the  corporation  takes  more  than  is  required 444,  446 

compensation  in  case  of  exercising 447,  448 

damages 449 

mode  of  estimating 449 

elements  of 450 

lands  injured  by,  but  not  taken 451 

EQUITY  (see  Suits  in  Equity — Injunction): 

suits  in,  by,  and  against  corporations 395 

remedies  of  various  parties  in 396 

in  against  directors 397-400 

stockholders'  rights  in,  for  misappropriation  of  corporate  funds. .  403,  404 

doctrine  as  to  proper  parties  in  suits  in 405-407 

where  an  injunction  will  be  granted  in 408 

not  be  granted 409 

suits  in,  for  specific  performance 410 

ESTOPPEL : 

doctrine  of,  in  case  of  party  dealing  with  a  corporation 385 

when  the  corporation  denies  its  corporate  existence 886 

corporate  records  an 891,  392 

EVIDENCE  : 

of  incorporation S8-^ 

in  quo  warranto 461 

in  mandamus 499,  507,  508 

estoppel,  in  case  of  a  party  dealing  with  corporations 335 

corporation  denying  its  existence 386 

corporaae  records  as 391,  392 

EXECUTION  (see  Prockss)  : 

common-law  doctrine-in  reference  to 411 

where  the  state  provides  for  a  sale  of  the  corporate  franchise  on 412 

subjection  of  stocks  to,  doctrine 413 

statutory  provisions  for  the  garnishment  of  interests  of  stockholders,  414 

where  returned  unsatisfied — appointment  of  a  receiver,  when 415 

where  returned  unsatisfied,  creditor's  right  to  receiver 416-^8 

unsatisfied,  rights  and  duties  of  a  receiver 419 

EXEMPTION : 

of  corporate  property  from  taxation 616 

statutes  sustained  by  the  current  of  legal  decisions 617 
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EXEMPTION  —  (Continued).  Sbc. 

compensation  in  lieu  of  corporate  taxation 517 

contract  for,  apparently  against  public  policy 517 

manj  respectable  authorities  and  protests  against  the  doctrine  of  ...  517 
dissenting  opinions  of  the  supreme  court  of  the  U.  S.  against  the  pol- 
icy  517 

doctrine  sustaining  in  case  of  corporate  contracts,  not  likely  to  be  ex- 
tended   518 

recent  decision  of  the  supreme  court  of  the  U.  S.  relating  to. . . .  618,  519 

of  U.  S.  stocks,  etc 5^0 

under  the  national  banking  law 521 

provisions  of  the  banking  act  of  U.  S 521 

decisions  relating  to,  under  U.  S.  banking  act 621 

F. 

FIDUCIARY  CHARACTER  (see  Directors— Suits  in  Equity)  : 

of  directors ...  172 

FORFEITURE  (see  Stock — Stockholders  —  Members): 

of  corporate  rights,  not  usually  the  subject  of  collateral  inquiry  .  .493,  494 
of  stock  in  corporations 96 

FRAUD  (see  Stockholders— Directors  — Suits  in  Equity— Torts — 
Neoliobnce)  : 

in  relation  to  subscriptions 90 

in  issuing  stock  certificates 126 

liability  of  corporations  for 820,  821 

for  frauds  of  agents 822 

particular  acts  of  fraud 824 

loss  occasioned  by 82<} 

where  they  enjoy  the  benefit  of  contracts  secured  by 826 

right  to  repudiate  contract  for,  limited  to  original  parties 828 

ratification  of  contract  secured  by 829 

G. 

QROSS  NEGLIGENCE  (see  Torts— Negligence)  : 

which  authorizes  exemplary  damages 851 

I. 

INJUNCTION  (see  Burrs  in  Equity  —  Equity)  : 

an  effectual  remedy  to  restrain  the  nnlawful  acts  of  agents n.  4, 178 

shareholders'  right  to,  against  directors 898 

as  a  remedy  for  stockholders,  to  prevent  directors  from  divert- 
ing the  coxporation  of  its  funds 400 

to  prevent  a  violation  of  the  corporate  franchise 400 
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INJUNCTION  —  (Continued).  8bc. 

to  acta  ultra  vires 402 

where  it  will  be  granted 408 

not  be  granted 409 

INJURY  (Bee  Negligence  —  Fbaud  -—  Tobts)  : 

by  agent,  liability  of  corporations  for 524-^58 

INSURANCE : 

companies  cannot  engage  in  banking , 54 

are  limited  to  business  for  which  thej  were  incorporated 54 

J. 
JUDGMENT: 

in  proceedings  by  quo  warranto 461 

JUDGMENT  CREDITOR  (see  Receiver  —  Execution)  : 

his  right  to  a  receiver 416, 416-^0 

L. 

LAW  (see  SuiTS  AT  Law)  : 

suits  at 960-893 

LEGISLATURE  (see  Corporations  —  Private  Corporations  —  Charter)  : 

power  of,  to  regulate  charges  of  railroads d9-44 

reservation  of  power  in , 46 

right  to  resume  grants,  based  upon  abuse  of  franchise 47 

power  of,  .cannot  be  exhausted 48 

general  statutes  reserving  power  of 89 

power  of,  to  amend  charters 50 

to  repeal  charters 51 

reserved  power  in,  to  dissolve  corporations 478 

where  it  is  subject  to  a  condition 480 

LEGISLATIVE  CONTROL  (see  Private  Corporations)  : 

over  public  corporations 8C 

private 37 

power  of  legislature  to  regulate  charges  of  railroad,  and  rights  of  pub- 
lic interest 39-44 

LIENS  (see  Liens  on  Corporate  Property —  Priority  of  Liens)  : 

of  the  corporation  on  stock 136 

of  corporate  mortgages  and  bonds  secured  thereby 464 

on  corporate  property,  can  they  be  given  on  property  thereafter  to  be 

acquired  ? 465 

what  may  be  conveyed  by  corporate  mortgages 466 
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LIENS  — (Continaed).  Sec. 

rolling  stock,  how  considered  as  subject  to 467 

of  mechanics'  and  constructors' 470,  471 

priority  between  a  mortgage  and  a  mechanic's  or  contractor's,  472,  473,  474 

475 

proyisions  of  statutes  in  reference  to 464,  465 

as  an  expedient  for  raising  monej 464 

practice  of  issuing  preferred  stock  in  lieu  of 464 

corporations  maj  mortgage  property  thereafter  to  be  acquired 465 

by  mortgage,  what  liens  created  by 466 

on  rolling  stock,  character  of,  and  how  liens  created  on ^ . .  467-469 

M. 

MANAGEMENT  (see  Members  —  Cobforatb  Mbbtikos)  : 

by  directors , 67 

MANDAMUS  (see  Suits  at  Law — Writ — Bbmbdy): 

the  writ  and  its  functions 496 

in  this  country 497 

when  issued 498 

in  the  discretion  of  the  court 498 

practice  and  proceedings  in  case  of 499 

office  of 600 

to  compel  the  performance  of  duty   500 

corporations  and  officers  to 500 

when  proceedings  have  been  commenced  in  equity  for  the  same 

purpose 500 

will  not  issue  where  the  duty  cannot  be  performed 600 

the  party  will  be  thereby  involved  in  doubtful  litigation. . . .  600 

to  control  a  discretion 600 

instances  where  it  would  be  a  proper  remedy 500 

concurrence  of  facts  necessary  to  authorize  it 601 

when  it  will  not  be  issued 252 

resemblance  and  distinction  between,  and  injunction 503 

the  right  arm  of  the  law 508 

against  private  corporations  and  officers 504 

to  compel  the  keeping  of  a  register  of  the  names  of  stockholders  ....  504 

the  admission  of  a  director 504 

the  admission  of  members  to  privileges  of 504 

the  performance  of  any  specific  duty 504 

corporations  may  invoke  its  aid 505 

to  compel  supervisors  to  subscribe  for  stock  in  a  railroad  corporation,  505 

to  issue  county  bonds,  as  required  by  law 505 

the  return  of  bonds  unlawfully  issued 505 

commissioners  of  lands  to  issue  certificates 605 

county  officers  to  levy  a  tax 505 

inspection  or  delivery  of  corporate  books  or  papers 506 

90 
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MANDAMUS— (Continued).  Sac. 

will  not  be  granted  except  for  beneficial  parposes 506 

against  an  officer,  no  excuse  that  be  parchaaed  the  books 506 

as  a  remedy  against  railroad  corporations 507 

to  compel  railroad  corporations  to  transport  passengers  to  a  par- 
ticular terminus 507 

in  various  cases 507 

writ,  to  whom  it  should  be  directed 508 

common-law  doctrine  as  to  service 508 

service  regulated  bj  statute 508 

MAXIMS: 

lex  semper  debet  rem^ium 860 

ubijus  ibi  remedium 880 

exeetUio  est  finis  etfructus  legis 411 

quifacit  per  aliumfaeit  per  se 20,  528 

applicable  to  corporate  agent 526 

illustration  of 517 

sU  utere  tuo  ut  dUenum  non  Icsdas 551 

damnum  absque  injuria 451 

MEMBERSHIP  (see  Stock —  Stookholders  —  Meetings)  : 

under  general  statutes 67 

MECHANICS  (see  LiBNs) : 

and  constructors'  liens 470»  471 

priority  between,  and  mortgages 473 

MEETINGS  (see  Corporate  Meetings)  : 

corporate,  how  will  of  the  members  of,  is  expressed 226 

notice  of 227 

common-law  doctrine  relating  to 228 

waiver  of 229 

presumptions  of ' 229 

adjourned 230 

general  and  sx>ecial. 281 

majority  at,  may  express  the  corporate  will 283 

right  of  pledgee  or  trustee  to  vote  at 233 

of  directors 284 

irregular,  may  be  valid 235 

canthey  only  act  asaboard? 286,  287 

what  constitutes  a  quorum  at 288,  289,  240 

powers  of  directors  at 241 

mode  of  expressing  their  assent  at 242 

corporate  cannot  be  held  outside  the  state  where  created 248 

of  directors  may  be  held  outside  the  state  where  the  corporation  was 

created 244 

jurisdiction  of  courts  of  equity  to  restrain. 245 


Index.  715 

MEMBERS  (see  Stockholdbrs— Corporations — Private  Gorfora- 

TI0H8):  Sec. 

under  general  statutes 66 

stockholders  in  joint-stock  corporations  are 69 

right  to  vote 69 

by  proxy 72 

the  state  may  constitute  a  member 62 

admission  and  election  of  members  and  officers 68 

disfranchisement  and  expulsion  of 64 

MORTGAGE  (see  Liens). 

corporate  to  secure  bonds 464 

on  property  thereafter  to  be  acquired 465 

what  may  be  conveyed  by 466 

how  rolling  stock  is  to  be  treated  in  reference  to 467 

priority  between,  and  mechanics  and  constructors 472 

MUNICIPAL  SUBSCRIPTIONS  (see  Taxation)  : 

in  aid  of  corporate  enterprises 522 

N. 

NAME  (see  Corporations)  : 

corporations  should  have 24 

NEGLIGENCE  (see  Torts  —  Private  Corporations  —  Railroad  Cor- 
porations) . 

corporate  liability  for 524 

wrongful  acts  of 524 

corporate  liability  for  agents'  assault 525 

battery 525 

maxim  quifacU  per  altumfaeit  per  se  considered 526 

liability  of  principal  for  acts  of,  within  the  scope  of  agent's  authority,  526 

maxim  illustrated 527-530 

real  test  of  liability  for 531 

implied  powers  of  agent  in  case  of 682 

not  necessary  that  the  agent  should  have  acted  under  directions 582 

liability  for,  if  the  agent  acted  within  the  scope  of  the  authority  con- 
ferred   532 

matters  to  be  considered  in  case  of,  whether  the  act  is  within  the  scope 

of  agent's  authority 538 

liability  of  contractors  and  contractees  in  case  of 534 

corporate  liability  in  case  of  a  nuisance,  when  liable 585 

corporations  bound  to  same  care  as  natural  persons 586 

railroad  corporations  not  insurers  against  all  casualties 587 

care  required  of  railroad  corporations  to  exempt  from  negligence  on 

account  of  injuries  from  defects  in  engines,  cars,  track,  etc 588 

are  bound  to  keep  stations  and  premises  in  good  repair 589 

instances  where  the  corporation  was  held  liable. . « * 540 
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NEGLiaENCE  —  (GoDtinaed).  Sac. 

duty  of  railroad  corporations,  in  order  to  avoid  liability  for 541 

duty  in  relation  to  the  stopping  of  trains 542 

to  allow  a  reasonable  time  for  passengers  to  leave  cars  at  stations.  643 

railroad  liability,  for  injuries  received  in  getting  on  train 543 

in  not  affording  reasonable  accommodations 544 

in  case  of  contributory  negligence 544 

duty  to  passengers 545 

implied  obligations  of 545 

liability  for  willful  wrongs  of  agents 546 

for  insults  inflicted 546 

delay  in  running  trains 548 

in  constructing  or  repairing  road 549 

nuisances 549 

defects  of  engines  and  machinery  by  which  injury  is  sus- 
tained    550 

application  of  the  maxim,  sie  utere  tuo  ut  alienum  non  tosdas,  in  case 

of 551 

contributory,  cases  relating  to 552 

consequential  damages  resulting  from 55S 

in  railroad  corporations,  in  the  running  of  the  trains 554 

in  case  of  injury  to  persons  trespassing  upon  railroad  tracks 555 

children 556 

animals 557 

in  various  other  cases 558 

KOTICE  (see  Corforatb  MEBrmas) : 

of  meetings  to  be  given  members ' 227 

when  required  to  be  given  personally 227 

note  not  required,  when  the  time  and  place  of,  is  fixed  by  the  con- 
stating instruments 227 

by-laws  void,  when  repugnant  to  the  fundamental  law 227 

absence  of  members  from  home  no  excuse  of  notion n.  4,  227 

common-law  doctrine  relating  to 228 

in  absence  of  regulation  by  the  constating  instruments  as  to  time, 

it  should  be  reasonable 228 

not  required  where  the  meetings  are  stated  and  general n.  5,  228 

should  state  the  time  and  place  of 228 

waiver  of 229 

when  presumed n.  2,  229 

presumed  by  attendance  of  all 229 

conferred  by  by-laws 812 

distinction  between  those  made  by  the  corporation  and  those 
made  by  directors 312 

NON-USER  (see  Quo  Wabranto— DissoLtmoN). 

as  a  ground  of  forfeiture  of  corporate  rights 459 
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O. 

OFFICERS  (see  Agents — Disbctors  —  Ck)BPOBATiON8 — Pkivatb  Cor- 
porations) :  Sec. 

implied  powers  bj  yirtue  of  the  office 190 

of  a  president 190 

cashier 190 

contracts  of,  ultra  vires,  when  void 194 

distinction  between  executed  and  unexecuted  contracts  in  this 
respect 194 

P. 

PARTIES : 

to  a  suit  at  law 881 

PARTNERSHIPS. 

distinction  between,  and  corporate  assodations 66 

PARTNERS : 

each  generally  liable  for  partnership  obligations 66 

are  agents  for  the  partnership 66 

distinction  between,  and  corporators 66 

PASSENGERS  (see  Neoligencb)  : 

duty  of 646 

PERPETUAL  SUCCESSION  (see  Corporations)  : 

incident  to  corporations 67-60 

not  strictly  immortal 67 

duration  generally  limited 67 

continuance  of  leg^  identity , 67 

benefits  of 68 

members  may  change  but  the  corporate  identity  remains 69 

advantages  of,  in  various  enterprises 69 

PERSONAL  LIABILITY  (see  Stockholders— Members— Agents  — 
Directors)  : 

of  stockholders  under  statutes 74 

in  equity  to  creditors 148 

of  directors,  where  there  is  want  of  good  faith 169,  171 

where  there  is  abuse  of  discretion n.  1,  169 

for  permitting  false  statements 170 

for  want  of  diligence  and  prudence 171 

where  they  purposely  injure  the  interests  of  the  corporation. . .  notes,  171 
where  they  act  without  authority 171 
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PERSONAL  LIABILITY— (Continued).  Bbw. 

for  property  of  the  corporation  acquired  to  the  prejudice  of  stockhold- 
ers or  creditors 172 

for  the  proceeds  of  stock  wrongfully  sold,  and  received  by  them 172 

to  creditors,  for  dividends  received  by  them notes,  172 

for  any  fraudulent  or  wrongful  appropriation  of  corporate  funds  or 

property 173 

for  giving  away  corporate  funds  or  property 173 

for  disposing  of  the  stock  of  the  corporation  at  a  less  sum  than  fixed 

by  the  charter 17 

or  in  a  manner  contrary  to  the  provisions  of  the  charter 17 

where  they  disregard  by  laws 17 

where  they  manage  the  afiiairs  of  the  corporation  for  their  personal 

benefit 174 

as  trustees,  for  fands  or  property notes,  175 

in  case  of  misrepresentation  of  their  authority 215 

PLAINTIFF  <see  Surra  at  Law — Suits  in  Equity — Inxuztction  —  Quo 
Wakrauto  — Mandamus)  : 

in  suits  against  the  corporation,  may  be  a  member 405 

may  be  a  stockholder  or  creditor. 405 

PLEADINGS  (see  Suits  at  Law— Suits  m  Equrrr  —  Mandamus)  : 

in  suits  at  law 383 

in  quo  warranto '. 461 

in  mandamus 499 

PRACTICE  (see  Quo  Warranto— Mandamus): 

in  proceedings  by  quo  warranto 461 

mandamus 499 

PRESIDENT  (see  Officers  —  Agents)  : 

powers  of 190,  and  notes,  191 

PRIORITY  (see  Liens)  : 

between  mortgage  and  mechanics'  and  contractors'  liens 472 

PRIVATE  CORPORATIONS  (see  Corporations  — Railroad  Corpora- 
tions) : 

distinction  between,  and  public 3,  35 

charter  of,  a  contract 3 

hifltory-of 5 

variety  and  importance  of  modern 8 

objects  embraced  in 8 

nature  and  character  of 35-55 

distinction  between,  and  public  corporations 85 


/ 
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PRIVATE  CORPORATIONS  — (Continued).  Sec. 

legislative  control  over,  doctrine  of 87 

immunity  of  corporate  contract  does  not  exempt  property  of,  from 

legislative  control 88 

power  of  legislature  to  regulate  charges  of  railroads 89 

grant  of  franchises  to,  does  not  prevent  future  grants 45 

construction  of  charters  of 45 

charters  of,  reserved  power  to  amend,  alter  or  repeal 46,  50,  51 

in  case  of  mis-use  or  abuse  of 47 

cannot  be  exhausted 48 

under  general  statutes 49 

implied  powers  conferred  by 52 

powers  conferred  or  limited  by  statutes 58 

limited  by  the  object  of  the  grant 54 

distinction  between,  and  copartnership  associations 55 

composition  of 61 

government  may  constitute  a  member  of 62 

admission  and  election  of  members  of < 68 

disfranchisement  and  expulsion  of  members  of 64 

membership  of,  under  general  statutes 65 

management  of,  by  directors 67 

shareholders  of,  are  members  of 69 

right  to  vote 69 

by  proxy 72 

what  they  are  presumed  to  know     78 

personal  liability  of,  under  statutes 74 

general  liability  of,  on  subscriptions 77 

liability  under  the  constating  instruments 78 

on  conditional  subscriptions 82 

stockholders,  conditional  subscriptions,  waiver  of 84 

when  void 85 

when  the  whole  contract  is  void 86 

subscriptions  in  contemplation  of  incorporation 89 

fraud  in  relation  to 90 

as  affected  by  statutes  or  constating  instruments 91 

defense  to  claim  for 92 

assessments  and  calls  for 94 

stock,  forfeiture  of 96 

assessments  of 97 

notice  of  assessment  of 101 

sufficiency  of 102 

dividends,  right  to 103 

may  sue  for 107 

stock  in  trust 108 

right  to  sell  and  assign  shares 110 

liability  of  assignee,  to  corporation 118 

purchaser  from  trustee 114 
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PRIVATE  CORPORATIONS  — (Continued).  Sac. 

Btockholders'  right  to  vote 117 

liability  in  equity  to  crediton 143 

right  to  access  to  books 118 

of  action  against  the  corporation 141 

preferred  stock,  rights  of  holders  of 120 

when  it  can  be  issued 121 

dividends  on 121 

scrip  and  preliminary  subscriptions : 122 

stock  of,  defined 123 

issuing  certificates  of  shares  of 124 

fraud  in 126 

shares,  and  income  of 127 

character  and  quality  of 127 

transfer  of 131 

transfer  refused  by  company^ 134 

liens  of  corporation  on 136 

corporation  may  be  compelled  to  transfer  on  the  books 139 

overissued  and  watered 144 

liability  for  torts,  when 315-319 

frauds 320 

of  agents 822,  323 

particular  acts  of 324 

where  it  is  the  cause  of  injury 325 

in  case  of  fraudulent  act  of  an  agent,  they  accept  the  contract 

thereby  secured 326,  530 

torts,  real  test  of 531,  532 

of  agents,  implied  powers  of 533 

matters  to  be  considered  in 533 

whether  the  act  is  witliin  the  scope  of  authority 583 

of  contractors 534 

nuisances 535 

negligence 536 

not  insurers  against  all  casualties 537 

relating  to  engines,  cars,  etc 538 

in  case  of  injury  received  in  getting  on  and  off  a  train. ......  548 

negligence,  railroad,  duty  to  furnish  reasonable  accommodations 544 

of  passengers 645,  546 

liability  for  wrongs  generally 547 

of  railroads  for  delays 548 

in  construction  of  road 549 

repairing  of 549 

nuisances 549 

defects  in  engines  and  machinery 550 

application  of  maxim  sic  vtere  tuo^  etc.,  to  case  of. 551 

application  of  doctrine  of  contributory  negligence  in  case  of 552 

for  consequential  damages 553 

in  running  trains 554 
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PRIVATE  CORPORATIONS  — (Continued).  SiDC. 

liabilitj'  in  case  of  injary  to  trespasBers  upon  the  track 555 

children 556 

animals « 557 

in  other  cases 558 

PROCESS  (see  Suits  at  Law— Suits  in  Equity  —  In  junction  —  Exb- 
CUTION  —  Mandamus)  : 

against  corporations,  general  principles  relating  to 382 

PROOF  (see  Evidence  —  By-Laws — Corporate  Seal): 

of  corporation 888 

corporate  records 391 

PUBLIC  CORPORATIONS : 

distinction  between,  and  private 3,  85 

charter  of,  no  contract  with  the  state 8 

legislative  control  of 86 

instituted  without  consent  of  members 85 

powers  conferred  upon  are  not  vested  rights  as  against  the  state 86 

laws  which  establish,  are  not  contracts   but  ordinary  acts  of  legis- 
lation.:   86 

PUBLIC  USB  (see  Eminent  Domain)  : 

what  is,  in  case  of  eminent  domain 441 

who  to  determine  the  question  in  case  of  the  exercise  of  the  right  of 
eminent  domain 442 

Q. 

QUASI  CORPORATIoirS  (see  Corporations)  : 

provisions  in  reference  to 4 

condition  to  exempt  members 4 

QUO  WARRANTO  (see  Dissolution)  : 

writ  of,  at  common  law 452 

proceedings  in  the  nature  of 458 

remedy  regulated  by  constitutions  and  statutes 454 

as  a  remedy  against  private  corporations 455 

for  non-user  and  mis-user  of  the  franchises 456 

in  case  of  unlawful  usurpation  of  an  office  in  a  private  corpora- 
tion  457 

possession  and  user  of  an  office  essential 458 

on  the  ground  of  forfeiture 459 

in  case  of  the  destruction  of  the  objects  of  a  corporation 460 

pleadings  and  evidence 461 

judgment  in  case  of 462 

91 
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R. 

RAILROAD    CORPORATIONS  (see  Corporationb  —  T0BT8  —  Nbgu- 

OSNCB  —  CONTBACTB  —  AGBMTS)  :  SbC. 

negligence,  general  doctrine  of  liAbility  for 524 

of  Bdrvants 524 

illustration  of  doctrine 525 

maxim  relating  to 526 

illuBtration  of 527,  580 

real  test  of  liability  for 531 

implied  powers  of  agents  in  case  of 5S2 

matters  to  be  considered  in  determining  liability  for 533 

of  contractors 584 

of  contractees 534 

liability  for  nuisances,  when 535 

bound  to  same  degree  of  care  as  natural  persons 536 

degree  of  care  required  of  them 536 

not  insurers  against  all  casualties 537 

care  required  of  them,  relating  to  engines,  cars,  tracks,  etc 538 

instances  of  negligence,  where  held  liable 540 

duty  of 541 

when  liable  for  injuries  in  getting  on  the  train  of 543 

duty  of,  as  to  accommodations 544 

liability,  as  affected  by  contributory  negligence 544 

duty  to  passengers 545 

liability  for  willful  wrongs  of  agents 547 

duty  in  relation  to  the  running  of  trains 548 

liability  for  delay  in 548 

negligence  in  constructing  road 549 

repairing 549 

defects  in  engines  and  machinery 550 

application  of  the  maxim  9ic  utero  tuo  ut  alienum  non  ksdas,  to.. .  551 

as  affected  by  contributory  negligence 552 

for  consequential  damages 553 

for  injuries  in  the  running  of  trains 554 

in  case  of  injuries  resulting  to  trespassers  upon  the  track 555 

injuries  to  children 556 

animals 557 

for  torts  of  servants  in  other  cases 558 

RECEIVER  (see  Execution): 

when  appointed 415 

duty  on  appointment 415 

judgment,  creditor's  right  to,  when 416 

general  right  to,  of  judgment  creditors 417 

where  an  execution  is  returned  unsatisfied 418 

functions,  powers,  and  duties  of ^ 420 
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REMEDY   (see   Suits  at   Law  —  Suits  in   Equitt  —  Injunction  — 

Mandamus)  :  Sec. 

at  law,  by  and  against  corporations  and  others 860-393 

'       in  equity 395-410 

general  principles  relating  to 395 

against  corporations 395 

by  and  against  Yarioas  parties 396 

directors 397 

at  law , 360-391 

in  equity 393,  395-410 

of  various  parties .' 396 

against  stockholders  in  equity 401 

of  stockholders  to  restrain  acts  ultra  vires 402 

of  creditors  in  equity  for  misappropriation  of  corporate  funds 403 

where  an  injunction  will  be  granted 408 

not  be  granted 409 

specific  performance 410 

by  injunction 398 

to  restrain  unlawful  acts  of  directors 398,  399 

in  equity  against  directors , 

of  stockholders 402 

of  creditors  for  misapplication  of  corporate  funds 403 

for  unpaid  subscriptions 404 

where  an  injunction  will  be  granted 408 

not  be  granted 409 

for  specific  performance  of  a  contract  for  a  right  of  way 410 

receiver,  right  of  creditor  to 416 

by  execution 411-414 

where  more  land  is  taken  under  right  of  eminent  domain  than  is 

necessary 443,  446 

by  qyu)  wa/rraiUo 452-462 

proceedings  in  the  nature  of 453 

regulated  by  law 454 

against  private  corporations 455 

for  mis-user  and  non-user  of  the  franchises 456 

for  unlawful  usurpation  of  an  office  in  a  private  corporation .  457 

possession  of  the  assumed  office  essential 458 

non-user  as  a  ground  of  forfeiture 459 

in  case  of  the  destruction  of  the  objects  of  the  corporation. . .  460 

pleadings  and  evidence  in  case  of 461 

judgment  in  case  of 462 

by  mandmus 496 

the  writ  and  its  functions 496 

in  this  country 497 

when  issued 498 

in  the  discretion  of  the  court 498 

practice  and  proceedings  in  case  of 499 
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REMEDY  —  (Continued).  ^ic. 

by  mandamoB,  the  writ  aod  its  f anctions,  office  of. 500 

to  compel  the  performance  of  duty 500 

corporations  and  officers  to 500 

when  proceedings  have  been  commenced  in  equity  for  the 

same  purpose 500 

will  not  issue  where  the  duty  cannot  be  performed 500 

the  party  will  be  thereby  involved  in  doubtful  litigation,  500 

to  control  a  discretion 500 

instances  where  it  would  be  a  proper  remedy 500 

concurrence  of  facts  necessary  to  authorize  it 501 

when  it  will  not  be  issued 253 

resemblance  and  distinction  between,  and  injunction 503 

the  right  arm  of  the  law 503 

against  private  corporations  and  officers 505 

to  compel  the  keeping  of  a  register  of  the  names  of  stockholders*  504 

the  admission  of  a  director 504 

the  admission  of  members  to  privileges  of 504 

the  performance  of  any  specific  duty 504 

corporations  may  invoke  its  aid 505 

to  compel  supervisors  to  subscribe  for  stock  in  a  railroad  corpora- 
tion   505 

to  issue  county  bonds,  as  required  by  law 505 

the  return  of  bonds  unlawfully  issued 505 

commissioners  of  lands  to  issue  certificates 505 

county  officers  to  levy  a  tax 505 

inspection  or  delivery  of  corporate  books  or  papers 506 

will  not  be  granted  except  for  beneficial  purposes 506 

against  an  officer,  no  excuse  that  he  purchased  the  books 506 

as  a  remedy  against  railroad  corporations 507 

to  compel  railroad  corporations  to  transport  passengers  to  a 

particular  terminus 607 

in  various  cases 507 

writ,  to  whom  it  should  be  directed 508 

common-law  doctrine  as  to  service 506 

service  regulated  by  statute 508 

RESERVATION  (see  Privatk  Corporations— Taxation): 

of  the  powers  of  the  legislature  in  respect  to  corporate  grants 46 

power  cannot  be  exhausted 48 

general  statutes  of 49 

of  right  to  amend  charter 50 

general  laws  relating  to 51 

RESERVED  POWER  (see  Corporations  —  Charters — Dibsolutton)  : 

in  the  legislature  to  alter  or  amend  charters 46,  47 

resume 49-^1 

dissolve 478 
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BIGHT  OF  WAT  (see  Surra  in  Equity)  :  Sbc. 

where  specific  performance  of  contract  for,  may  be  enforced  in  equity  410 

ROLLING  STOCK: 

what  is 467 

.  character  and  quality  of 467-469 

how  considered,  as  to  mortgage  liens 464-467 

s. 

SEAL  (see  Cobforatb  Sbal  —  Contracts)  : 

corporate,  definition  and  history  of 276 

private  history  of 277 

how  it  came  into  use , 278 

corporate,  incident  of  a  corporation 279 

former  doctrine  relating  to 280 

origin  of  the  law  relating  to • 281 

present  doctrine 288 

what  is 286 

by  whom  it  should  be  affixed 288 

where  an  acknowledgment  is  required 289 

doctrine  as  to,  in  the  appointment  of  agents 290 

authority  may  be  conferred  without 291 

as  evidence 292 

not  necessary  in  the  appointment  of  agents 187-290 

SERVANTS   (see  Agents — Officers  —  Nbgligbncb  —  Torts  —  Con- 
tracts): 

liability  of  corporations  in  case  of  negligence  of 524-558 

personal  liability  of 169-171,  210-220 

SHARES  (see  Stock  —  Shareholders  —  Private  Corporations), 

SHAREHOLDERS  (see  Stockholders— Members)  : 

are  members;  right  to  vote 69 

SOLE  CORPORATION  (see  Corporations— Definitions): 

description  of 2 

the  King  is 2 

an  English  invention 2 

SPECIFIC  PERFORMANCE  (see  Suits  in  E<iuiTY) : 

in  case  of  a  contract  for  a  right  of  way ....  410 

STOCK  (see  Corporations— Private  Corporations— Stockholders)  : 

ownership  of,  constitutes  membership 69 

right  to  vote. 69 

by  proxy 72 
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STOCK  —  (Continued).  8bc. 

forfeitnre  of 96 

aBsessments  of 97 

notice  of 101 

sufficiency  of 102 

dividends,  owners'  right  to 103 

may  sue  for 107 

on,  in  trust 106 

right  to  sell  and  assign  shares 110 

liability  of  assignee  of,  to  the  corporation 113 

purchase  from  a  trustee 114 

owners  in  equity  to  creditors 143 

preferred,  rights  of  holders  of 190 

when  it  can  be  issued 121 

dividends  on 121 

defined 128 

certificates  of  shares  of 124 

of,  fraud  in  issuing 126 

income  of 127 

character  and  quality  of ; 127 

transfer  of,  and  how  made 131 

remedy  where  the  corporation  refuses  to  transfer 184,  189 

liens  of  corporation  on 136 

when  subject  to  attachment  against  an  assignor 140 

over  issued  and  watered 144 

by-laws  regulating  transfer  of 308,  309 

providing  for  a  corporate  lien  on 310,  311 

STOCKHOLDKRS  (see  Stock  Corporations— Private  Corporations): 

generally  no  personal  liability  of 55 

liable  on  obligations  to  the  corporation » 55.  77 

distinction  between,  and  partners 55 

are  members  of  the  corporation 69 

right  to  vote .' 69 

by  proxy 72 

what  they  are  presumed  to  know 73 

personal  liability  of,  under  statutes 74 

general  liability  of,  on  subscriptions 77 

liability  under  statutes  and  constating  instruments 78 

on  conditional  subscriptions 82 

where  the  condition  is  waived 84 

void 85,  86 

on  subscriptions  in  contemplation  of  incorporation 89 

subscriptions  of,  obtained  by  fraud,  generally  void 90 

as  affected  by  statutes  or  constating  instruments 91 

cases  where  defense  to,  may  be  made 92 

assessments  on  and  calls  for 94,  97 
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STOCKHOLDERS  (Continued).  Sec. 

stock,  when  it  may  be  forfeited 96 

notice  of  assessment  of 101 

sufficiency  of 102 

dividends,  his  right  to  them 103 

maj  sue  for 107 

on  stock  held  in  trust 108 

'        right  to  sell  and  assign  shares 110 

liability  of  assignee  to  the  corporation 118 

to  the  cestui  que  trust '. . . .  114-116 

right  to  vote  at  corporate  meetings 117 

when  liable  in  equity  to  creditors 148 

right'^of  access  to  books 118 

action  against  the  corporation  when 141 

preferred  stock,  rights  of 120 

when  it  may  be  issued 121 

dividends  on 121 

scrip  and  preliminary  subscriptions 122 

rights  in  equity 893 

may  restrain  by  injunction  unlawful  acts  of  directors 398 

may  commence  action  for  himself  and  others  having  a  common  interest,  398 

rights  of,  in  equity,  where  the  corporation  refuses  to  sue 398 

rights  against  the  illegal  acts  of  other  stockholders 399 

to  prevent  acts  ultra  vires notes,  399 

shares  and  income,  character  and  quality  of 127 

certificates,  transfer  of,  how  made 131 

when  refused  on  the  books  of  the  corporation 139 

when  the  corporation  may  be  compelled  to  transfer 139 

of  overissued  and  watered  stock 144 

lien  of  the  corporation  on  their  stock 136 

stock  when  subject  to  attachment  or  execution  against  the  assignor. .  140 

right  of  action  against  the  corporation 141 

injunction  may  restrain  unlawful  disposition  of  the  funds  by  directors,  400 

may  enjoin  a  violation  of  the  corporate  franchise 400 

liability  in  equity  for  dividends  received  on  shares,  where  creditors 

remain  unpaid 401 

in  such  cases  may  be  compelled  to  pay  pro  rata 401 

right  of,  to  restrain  directors  from  acts  ultra  vires 402 

the  corporation ^ 402 

change  of  the  business 402 

SUCCESSION  (see  Pbbpbtual  Succbssion)  : 

consideration  of 57-60 

SUITS  AT  LAW  (see  Suits  in  Equity — Mandamus  —  Quo  Wabranto)  : 

right  of  a  corporation  to  sue 360 

liability  to  be  sued 860 
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SUITS  AT  LAW— (Continued).  Sbc. 

corporation  liable  to  be  sued  by  membera 901,  803 

where  suit  may  be  brought 363 

in  case  of  foreign  corporations,  not  citizens 364 

when  they  may  be  brought  in  the  federal  courts 368 

corporation  may  be  an  alien  under  the  judiciary  act 370,  371 

a  citizen  under  the  U.  S.  constitution 371,  372 

and  under  act  of  congress  for  the  removal  of  causes 373-376 

rights  of  corporations  in  case  of,  under  fhe  national  banking  law,  377,  380 

parties  to  suits 381 

process  in 382 

pleadings  in 383 

general  denial,  effect  of 387 

in,  when  corporation  is  estopped  to  deny  its  existence 386 

when  party  dealing  with  the  corporation  is 385 

SUITS  IN  EQUITY  (see  Injunction)  : 

by  and  against  corporations 395 

remedies  of  various  parties  in 396 

against  directors 397-400 

stockholders'  liability  in 401 

rights  to  restrain  contracts  ultra  vires 402 

creditors'  rights  in,  for  misappropriation  of  corporate  funds 403,  404 

doctrine  as  to  parties  in 405-407 

where  an  injunction  will  be  granted 408 

not  be  granted 409 

for  specific  performance,  right  of  way / 410 


T, 

TAXATION : 

defined,  necessity  of 510 

should  be  equally  imposed 611 

difficulty  of,  attending  railroad  property 512 

statutes  regulating 613,  514 

what  corporate  property  is  taxable  ;  double  taxation '.     515 

corporate  property  and  interest  subject  to 516 

exempt  from 516 

exemption  statutes  sustained 517 

compensation  paid  in  lieu  of 617 

where  a  sum  is  agreed  upon  in  lieu  of 517 

the  right  to,  cannot  with  safety  be  contracted  away 617 

but  the  current  of  judicial  decisions  sustains  the  right  to  contract  in 

reference  to 517 

the  right  of  the  legislature  to  contract  for  exemption  from,  danger- 
ous to  the  government 517 
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TAXATION  —  ((Continued).  Sbc. 

exemptions  from,    indicationB   thiit  the  doctrine   will    not   be    ex- 
tended  518 

recent  doctrine  of    the  supreme  court  of    the   U.    S.  on    the 

subject 518 

where  corporate  propertj  is  used  in  different  states 519 

exemption  of  U .  S.  stocks  from 520 

from,  under  the  national  banking  law 521 

on  account  of  municipal  subscriptions  to  corporate  enterprises 522 

TELLER  (see  Officers)  : 

of  a  bank,  authority  of notes,  101 

may  receive  deposits 191 

authoritj  to  certify  deposits  and  checks 191 

paying,  of  a  bank,  authority  to  certify  to  checks notes,  190 

TORTS  (see  Nboligbncb  —  Damages  —  Railroad  Corporations  — 
Frauds): 

corporate  liability  for 815 

general  principles  relating  to 315,  316 

of  corporations,  when  liable  for 317,  818 

may  do  wrongful  acts,  or  cause  them  to  be  done 319 

frauds  of,  or  their  agents 820,  821 

by  agents 822,  823 

particular  acts  of 324 

occasion  of  loss 325 

in  securing  contracts 826 

when  responsible  for,  on  contracts 326,  827 

right  to  repudiate  contracts  for,  limited  to  original  parties,  328 
ratification  of  contract  effected  by  the  fraud  of  the  agent,  829,  880 

liability  for  other  wrongs 881 

assault  and  battery  of  agents 882,  888 

trespass  to  property    334',  336 

negligence  of  agents 836 

limitation  of.  in  certain  cases 337-840 

complications  arising  from  successive  negligence 841 

damages  in  case  of 845 

exemplary  damages  in  case  of 847 

are  they  applicable  to  ? 849 

extreme  doctrine  of 350 

gross  negligence  of,  and  exemplary  damages 351 

inconsistency  of  the  doctrine  of,  as  applicable  to •. . .  852 

recent  examination  of  the  doctrine  as  applicable  to 353 

conflict  growing  out  of  the  doctrine 356 

damages  against,  for  injuries  resulting  in  death 857 

elements  of  damages  in  such  cases 858 

liability  of  corporations  for  agents 524,  557 

instances  of 558 

92 
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TRAIN :  Sec. 

railroad,  duty  of  corporation  in  reference  to  stopping 542 

liability  for  injuries  in  getting  on 543 

duty  of  passengers  in  reference  to 545 

liability  for  delay  in  running 548 

injury  in  running 554 

injury  to  trespassers  on  the  tracks  by 555 

children 556 

animals 557 

TRESPASSERS   (see  Negligence  —  Torts  —  Gontributort  Negli- 
gence) : 

upon  railroad  tracks,  how  affects  rights  of,  for  injury 555 

in  the  case  of  children 556 

in  the  case  of  animals 557 

TRUSTEE  (see  Directors  —  Injunction  —  Burrs  in  Equity)  : 

directors  are,  of  stockholders  and  creditors 307 

TURNPIKE  CORPORATIONS : 

grant  to,  for  the  construction  of  a  road  between  two  places  does  not 
prevent  grant  to  other  companies  on  different  routes 45 

u. 

ULTRA  VIRES  (see  Contracts — Corporate  Contracts  —  Injunction — 
Suits  in  Equitt)  : 

doctrine  of 248,257-273 

different  senses  in  which  the  term  is  used 258 

contracts,  not  always  void,  or  voidable 259-278 

distinction  between  executed  and  unexecuted  contracts  in  the  applica- 
tion of  the  doctrine 263,  264 

when  neither  party  can  avoid  the  contract  though 265 

common  principles  of  justice  requires  its  execution 266 

form  of  action  in  case  of 267,  268 

applied  to  agents 269 

doctrine  of,  in  case  of  negotiable  instruments 270 

necessary  or  implied  powers  not 271,  272 

summary  of  the  law  relating  to 273 

w. 

WRIT  (s«e  Quo  Warranto  —  Mandamus  —  Injunction)  : 

of  quo  warranto,  at  common  law 4>2 

proceedings  in  the  nature  of 453 

remedy  regulated  by  constitutions  and  statutes 454 

as  against  private  corporations • 455 

on  the  ground  of  mis-user  and  non-user  must  be  clear 456 

for  unlawful  usurpation  of  an  office  in  a  private  corporation.  457 
on  the  ground  of  assumed  office  possession  and  user,  essential  468 
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WRIT  —  (Continued).  Sec. 

non-user  of  the  franchise  as  ground  of  forfeiture 459 

on  the  ground  of  destruction  of  the  object  of  the  corporation 460 

pleadings  in  case  of 461 

judgment  in  case  of , 462 

mandamus 496 

its  functions 496 

in  this  country 497 

when  issued,  discretion  of  the  court 498 

practice  and  proceedings  in  case  of 499 

office  the  writ 500 

what  necessary  to  authorize  it 501 

when  it  will  not  be  issued 502 

resemblance  and  distinction  between,  and  injunction 503 

against  private  corporations  and  its  officers 504 

corporations  may  invoke  its  aid 505 

to  compel  inspection  of  corporate  books  and  papers 506 

as  a  remedy  against  corporations 507 

to  whom  directed  and  service 508 

WRONGS  (see  NEOLiasNCE — Torts  ~  Fbaud —  Agbntb)  : 

of  corporation  by  agents,  liability  for 524-658 

willful 547 
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